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JUSTICES  OF  THE  SUPREME  COURT 

DURING  THE  TIME  OF  THESE  REPORTS, 
INCLUDING  THE  JUNE  TERM,  1870. 


Hon.  SIDNEY  BKEESE,  Chief  Justice* 

Hon.  CHARLES  B.  LAWRENCE,  Chief  Justice* 

Hon.  CHARLES  B.  LAWRENCE,  "| 

Hon.  PINKNEY  H.  WALKER, 

Hon.  SIDNEY  BREESE, 


Justices. 


JUSTICES  OF  THE  SUPREME  COURT, 

COMMENCING  WITH  THE  SEPTEMBER  TERM,  1870.t 

Hon.  CHARLES  B.  LAWRENCE,  Chief  Justice. 
Hon.  PINKNEY  H.  WALKER,  Hon.  SIDNEY  BREESE, 
Hon.  JOHN  M.  SCOTT,  Hon.  WILLIAM  K.  McALLISTER, 

Hon.  ANTHONY  THORNTON,     Hon.  BENJAMIN  R,  SHELDON, 


*The  term  of  office  of  Mr.  Chief  Justice  Breese  expired  on  the  sixth  day 
of  June,  1870,  and  thereupon  Mr.  Justice  Lawrence,  being  the  oldest  Justice  in 
commission,  became  Chief  Justice.  On  the  same  day,  Mr.  Justice  Breese  was 
re-elected,  in  the  First  Grand  Division,  for  the  term  of  nine  years. 

+The  new  constitution,  adopted  July  2,1870,  provides  that  "the  Supreme  Court 
shall  consist  of  seven  Judges,"  and  the  State  was  divided  into  seven  judicial  elec- 
tion districts,  and  provision  made  for  the  election  of  four  additional  Judges. 
Accordingly,  "at  the  time  of  voting  on  the  adoption  of  this  constitution,"  the 
Hon.  Anthony  Thornton  was  elected  in  the  second  district ;  Hon.  John  M.  Scott 
in  the  third;  Hon.  Benjamin  R.  Sheldon  in  the  sixth,  and  Hon.  William  K. 
McAllister  in  the  seventh,  each  for  the  term  of  nine  years.  The  Chief  Justice 
will  continue  to  act  as  such  until  the  expiration  of  the  term  for  which  he  was 
elected,  after  whieh  the  Judges  will  choose  one  of  their  number  Chief  Justice. 


OFFICERS  OF  THE  SUPREME  COURT. 


ATTORNEY  GENERAL, 

WASHINGTON  BUSHNELL,  Esq. 


REPORTER, 

NOEMAN  L.  FEEEMAN. 


CLERK  IN  THE  FIRST  (SOUTHERN*)   GRAND  DIVISION, 

K.  A.  D.  WILBANKS,  Mt.  Yernon. 

CLERK  IN  THE  SECOND  (CENTRAL)  GRAND  DIVISION, 

WILLIAM  A.  TUENEY,  Springfield. 

CLERK   IN   THE   THIRD  (NORTHERN)  GRAND   DIVISION, 

WOODBTJEY  M.  TAYLOE,  Ottawa. 


*Ttae  new  constitution  provides  that  "  the  present  grand  divisions  shall  be  pre- 
served, and  be  denominated  Southern,  Central  and  Northern,  until  otherwise 
provided  by  law." 
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CASES 


SUPREME  COURT  OF  ILLINOIS. 


SECOND     GKAND    DIVISION. 


JANUARY    TERM,    1870. 


The  Toledo,  Wabash  &  Western  Hallway  Co. 

V.     . 

John  W.  Baddeley. 


1.  Depositions — notary  public.  In  this  State  depositions  in  all  cases 
may  be  taken  before  a  notary  public. 

2.  Notice  to  take  depositions — as  to  the  residence  of  the  witnesses.  A  notice 
given  by  the  plaintiff  to  take  his  own  deposition,  to  be  read  in  a  suit  at  law 
commenced  in  Champaign  county,  but  then  pending  in  Ford  county,  had 
the  venue  of  the  latter  county,  and  notified  the  defendant  that  the  deposition 
would  be  taken  at  the  residence  of  the  plaintiff,  at  a  place  in  Champaign 
county.  On  the  objection  that  the  notice  did  not  show  the  witness  was  a 
resident  of  a  different  county  from  that  in  which  the  suit  was  pending,  it 
was  held,  as  the  action  was  brought  in  Champaign  county,  it  was  a  fair  infer- 
ence that  was  the  county  of  the  plaintiff's  residence,  and  it  was  a  county 
different  from  the  one  in  which  the  suit  was  pending. 
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3.  Practice — time  of  objecting  to  depositions.  Objections  to  depositions 
should  be  taken  and  disposed  of  before  the  trial  of  the  cause,  so  that,  if 
defective,  the  party  taking  thern  may  have  an  opportunity  to  remedy  the 
defects,  and  for  such  purpose  to  ask  a  continuance. 

4.  Measure  of  damages — in  an  action  for  injuries  resulting  from  negli- 
gence of  defendant.  In  an  action  against  a  railroad  company  for  injuries  to 
the  plaintiff,  a  passenger  on  a  train  of  the  defendants,  occasioned  by  the 
negligence  of  the  company,  the  jury  may  consider,  in  estimating  the  dama- 
ges, whether  the  mental  faculties  of  the  plaintiff  were  impaired  by  the 
accident ;  and  this  is  a  legitimate  subject  of  inquiry  without  reference  to  the 
question  whether  the  act  was  wilfully  done. 

5.  And  in  such  case  it  is  competent  for  the  physician  who  attended  upon 
the  plaintiff  on  the  occasion,  to  testify  on  behalf  of  the  plaintiff  as  to  his 
opinion  in  respect  to  the  effect  of  the  injuries  received  by  the  plaintiff  upon 
his  future  condition. 

6.  Negligence  —  instruction.  In  an  action  to  recover  for  injuries 
received  by  reason  of  the  negligence  of  the  defendant,  in  a  case  where  the 
latter  should  exercise  the  highest  degree  of  care,  the  jury  may  properly  be 
instructed  that  the  defendant  should  have  exercised  extraordinary  care,  as 
that  does  not  differ  from  the  phrase,  greatest  care — utmost  care — highest 
degree  of  care. 

7.  Carriers  of  passengers — proper  time  to  leave  a  railroad  train.  Bail- 
road  companies  must  afford  a  reasonable  time  to  passengers,  whether  young 
or  old,  to  leave  the  cars  in  safety,  and  if  the  time  tables  do  not  allow  suffi- 
cient time  for  this  purpose,  and  an  injury  is  thereby  occasioned,  the  company 
wUl  be  liable  therefor.  But  the  age  or  decrepitude  of  a  passenger  will 
not  determine  the  time  of  the  stoppage  of  a  train  on  its  arrival  at  a  station. 

Writ  of  Error  to  the  Circuit  Court  of  Ford  county ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  E.  Harmon  and  Mr.  Wm.  E.  Nelson,  for  the  plain- 
tiffs in  error. 

Messrs.  Langley  &  Wolfe,  for  the  defendant  in  error. 

Mr.CHiEF  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  against  a  railroad  company, 
to  recover  damages  for  an  injury  to  the  plaintiff,  a  passenger 
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on  the  train,  occasioned  by  the  negligence  of  the  company,  and 
a  verdict  for  plaintiff  of  f  10,000,  one-half  of  which  was  remit- 
ted by  the  plaintiff,  and  judgment  entered  for  $5000. 

The  defendants  bring  the  record  here,  by  writ  of  error, 
assigning  various  errors. 

The  first  relates  to  the  refusal  of  the  court  to  exclude  the 
deposition  of  the  plaintiff,  for  the  reason,  it  was  taken  before  a 
notary  public.  This  is  not  a  valid  objection  to  the  deposition, 
inasmuch  as,  by  the  third  section  of  Ch.  76,  entitled,  "  oaths 
and  affirmations,"  express  power  is  given  notaries  public,  "  to 
take  affidavits  and  depositions  concerning  any  matter  or  thing, 
process  or  proceeding,  depending  or  to  be  commenced  in  any 
court  or  before  any  justice  of  the  peace,  or  on  any  occasion 
wherein  such  affidavits  or  depositions  are  authorized  or  required 
by  law  to  be  taken."     R.  S.  393. 

That  this  power  is  plenary,  so  far  as  notaries  public  are  con- 
cerned, can  not  be  questioned,  and  the  practice  has  been  uniform 
and  unchallenged  throughout  the  State,  to  take  depositions  before 
such  an  officer. 

Another  reason  for  excluding  this  deposition  was  urged,  that 
the  notice  to  take  it  did  not  show  that  the  witness  was  a  resi- 
dent of  a  different  county  from  that  in  which  the  court  was 
held. 

The  notice,  as  appears  by  the  record,  lias  the  venue,  Ford 
county,  that  being  the  county  in  which  the  suit  was  pending 
and  to  be  tried,  and  notifies  defendants  that  the  deposition  will 
be  taken  at  the  residence  of  the  plaintiff,  in  Champaign  City, 
Illinois,  on  a  day  named.  This  is  a  sufficient  compliance  with 
the  statute,  as  it  gives  "  time  and  place."  As  the  action  was 
brought  in  Champaign  county,  the  inference  would  be  fair,  that 
was  the  county  of  plaintiff's  residence,  and  it  is  a  county  differ- 
ent from  the  one  where  the  suit  was  pending. 

The  objections  to  particular  interrogatories,  and  the  answers 
thereto,  were  properly  disposed  of  by  the  court ;  and  here  we 
may  say,  it  is  not  the  proper  practice  to  make  objections  to 
depositions  on  the  trial  of  a  cause,  as  these  appear  to  have  been 
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made.  They  should  be  made  and  disposed  of  before  the  trial, 
in  order,  if  defective,  the  party  taking  them  may  have  an 
opportunity  to  remedy  the  objections,  and,  for  such  purpose, 
ask  a  continuance. 

As  to  the  merits  of  the  case,  the  testimony  is  very  conflict- 
ing, indeed,  on  the  strength  of  which,  the  jury  would  have 
been  warranted  in  coming  to  a  conclusion  against  the  plaintiff, 
and,  had  they  done  so,  the  court  would  hardly  be  justified  in 
setting  the  verdict  aside  as  being  against  the  weight  of  evidence. 
There  are  numerous  cases  in  this  court  to  that  effect. 

As  this  court  said  in  Grain  v.  Wright,  46  111.  107,  and  in 
many  other  cases,  where  the  evidence  is  conflicting,  it  is  the  duty 
of  the  jury  to  reconcile  it  so  far  as  it  can  reasonably  be  done, 
and  so  far  as  it  is  irreconcilable  to  reject  such  as  they  may  believe, 
from  all  the  circumstances,  was  the  result  of  mistake  or  misap- 
prehension, or  from  other  causes  is  not  reliable,  and  to  give 
credit  to  such  as  they  believe  to  be  true.  Juries  see  the  wit- 
nesses, and  from  their  manner,  their  intelligence  and  opportu- 
nities of  being  informed,  can  determine  the  weight  their  evidence 
should  receive,  and  unless  it  is  clear  the  jury  have  mistaken 
the  weight  of  the  evidence,  and  their  verdict  is  manifestly 
against  it,  this  court  will  not  interpose  to  set  aside  a  verdict 
and  reverse  the  judgment  rendered  upon  it.  Voltz  et  al.  v. 
Stephani  et  al.  ib.  54,  is  to  the  same  effect,  and  it  has  long  been 
the  settled  doctrine  of  this  court. 

We  can  not  say,  in  this  case,  the  jury  have  mistaken  the 
weight  of  the  evidence,  and  consequently  can  not  disturb  the 
verdict. 

An  objection  was  made  by  defendants  on  the  trial,  to  a  ques- 
tion to  this  effect,  put  to  the  attending  physician  of  plaintiff : 
Have  these  injuries  affected  the  mind  of  the  plaintiff?" 

It  is  insisted  by  defendants,  that,  as  the  act  was  not  willfully 
done,  the  mere  mental  suffering  resulting  from  it  forms  no  part 
of  the  actionable  injury,  citing  a  note  in  2  Greenleaf  on  Ev. 
sec.  267.  The  authority  referred  to  by  the  author  of  that 
treatise  is  Flemington  v.  Smithers,  2  Car.  and  Payne,  292.     In 
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the  text,  the  author  says :  Injuries  to  the  person  or  to  the 
reputation,  consist  in  the  pain  inflicted,  whether  bodily  or 
mental,  and  in  the  expenses  and  loss  of  property  which  they 
occasion;  and  the  jury,  in  estimating  damages,  may  consider, 
not  only  the  direct  expenses  incurred  by  the  plaintiff,  but  the 
loss  of  his  time,  his  bodily  suffering,  and  if  the  injury  was 
willful,  his  mental  agony  also. 

It  will  be  perceived  the  question  put  has  no  reference  to  this 
effect  upon  the  mind.  Mental  suffering,  such  as  a  person  is 
supposed  to  undergo  when  writhing  under  the  infliction  of  a 
willful  injury,  is  not  involved  in  the  question.  The  answer  of 
the  witness  shows  he  did  not  so  understand  it,  for  he  says  : 
"  Yes,  sir,  so  much  so,  he  is  almost  incapacitated  from  doing 
anything  at  all ;  at  this  time  he  can  not  recollect  anything  more 
than  ten  minutes ;  at  times  he  loses  his  mind  entirely."  The 
effort  was  to  show  by  this  witness  the  shock  to  plaintiff's 
system  by  the  fall,  and  consequent  amputation  of  his  arm,  was 
so  great  as  to  deprive  him,  in  a  great  measure,  of  mental  power, 
and  this  was  a  legitimate  subject,  of  inquiry.  In  the  opinion 
of  this  witness,  the  injury  was  permanent,  and  of  the  most 
serious  and  distressing  character. 

This  question  was  followed  by  another,  to  which  objection 
was  made.  It  was  this  :  "  What  will  be  the  effect  of  these 
injuries  on  his  future  condition  ?"  The  answer  was,  "  I  think 
it  will  result  in  death  before  many  months ;  he  may  live  one 
year."  , 

Defendants  insist  that  no  man,  physician  or  otherwise,  can 
tell  what  the  future  condition  of  an  injured  person  will  be. 
This  may  be  true,  and  this  physician  did  not  pretend  to  say 
what  his  future  condition  would  certainly  be  —  he  merely 
expressed  an  opinion  on  the  facts,  on  the  medical  knowledge 
he  had,  and  of  physiology.  He  was  a  physician  of  years'  prac- 
tice, and  must  have  been  quite  ignorant  if  he  could  not  form 
an  opinion  on  the  probable  effect  of  such  injuries  on  the  human 
system.  It  may  be  he  was  mistaken,  but  his  opinion  on  the 
subject  was  proper  for  the  consideration  of  the  jury. 
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All  the  evidence  of  this  character  objected  to  by  defendants 
was  admissible  under  the  declaration,  to  the  benefit  of  which 
the  plaintiff  was  entitled.  1  Ch.  PL  398 ;  Frink  et  al.  v.  Sehroyer, 
18  111.  416  ;  Slater  v.  Rinh,  ib.  527,  and  many  other  cases  to 
the  same  effect. 

An  objection  is  made  to  the  instructions  given  for  the  plain- 
tiff, especially  the  second,  in  which  the  jury  are  told  these  com- 
panies must  exercise  extraordinary  care.  It  is  said  the  court 
did  not  explain  to  the  jury  what  was  extraordinary  care,  leav- 
ing it  to  each  juror  to  put  his  own  construction  on  the  phrase. 
"We  think  this  objection  is  rather  hypercritical.  Had  the  court 
used  the  phrase,  the  strictest  care,  or  any  other  phrase  imply- 
ing a  care  more  than  ordinary,  no  one  would  think  the  court 
should  give  an  explanation  of  it.  So,  where  the  phrase,  extra- 
ordinary care,  was  used,  the  jury  could  not  fail  to  see  that 
something  more  than  ordinary  care  was  required,  something 
extra,  beyond  that  degree.  It  does  not  differ  from  the  phrase, 
greatest  care,  utmost  care,  the  highest  degree  of  care,  and  so 
the  jury  would  understand  it. 

The  fourth  instruction  given  for  plaintiff  is  objected  to.  It 
was  this : 

"  The  jury  are  further  instructed,  that  a  passenger  is  entitled 
to  a  reasonable  time  to  leave  the  car  in  which  he  has  been  riding, 
when  a  train  is  stopped  for  that  purpose,  and  what  will  consti- 
tute a  reasonable  time,  depends  upon  the,  age  and  physical  con- 
dition of  the  passenger,  as  well  as  the  time,  place,  and  facilities 
for  getting  off  the  train,  which  the  jury  are  at  liberty  to  con- 
sider, in  determining  whether  or  not  such  reasonable  time  has 
been  allowed." 

If  the  instruction  was  designed  to  be  understood  that  the  age 
and  decrepitude  of  a  passenger  must  determine  the  time  of  the 
stoppage  of  a  train  on  its  arrival  at  a  station,  it  would  be  objec- 
tionable, but  it  is  not  to  be  so  understood.  Its  extent  is,  that 
railroad  companies  must  afford  a  reasonable  time  to  passengers, 
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whether  young  or  old,  to  leave  the  cars  in  safety,  and  if  the 
time  tables  do  hot  allow  sufficient  time  for  this  purpose,  and  an 
injury  is  thereby  occasioned,  the  company  would  be  liable 
therefor. 

The  eighth  instruction  given  for  the  plaintiff  is  objected  to, 
on  the  ground  that  the  mental  suffering  of  the  plaintiff  was  not 
a  proper  element  to  enter  into  the  consideration  of  the  jury, 
the  injury  not  having  been  willful. 

There  was  no  evidence  before  the  jury  of  mental  suffering 
by  the  plaintiff.  The  proof  was,  that  his  mind  was  almost 
totally  destroyed,  and  it  must  have  been  in  view  of  such  a  con- 
dition the  jury  received  the  instruction.  They  could  not  have 
been  misled  by  the  language  in  which  the  instruction  was 
couched.  And,  as  given,  it  was  more  favorable  to  the  defend- 
ants than  if  the  attention  of  the  jury  had  been  called  to  the  fact 
of  an  entire  breaking  up  of  that  most  important  faculty,  on 
which  human  happiness  so  much  depends. 

There  is  no  argument  upon  the  point  that  the  damages  are 
excessive,  and  we  forbear  touching  that  subject. 

Perceiving  no  error  in  the  record  which  would  justify  us  in 
reversing  the  judgment,  the  same  must  be  affirmed. 

Judgment  affirmed. 


Thomas  D.  Peaece 

V. 

The  Town  of  Gilmee. 


1.  Highways — where  the  order  establishing  a  road  fails  to  prescribe  the 
width.  Where  an  order  of  a  county  commissioners'  court  establishing  a 
public  highway,  omitted  to  prescribe  the  width  of  the  road,  it  was  held,  the 
order  was  not  a  nullity,  nor  the  road  opened  under  it  illegal,  by  reason  of 
such  omission,  but  the  proceeding  was  merely  erroneous. 
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2.  And  after  the  road  had  been  recognized  and  worked  as  a  public  high- 
way for  eighteen  years  subsequent  to  the  order  of  the  court,  it  was  too  late 
to  deny  the  validity  of  the  order,  merely  on  the  ground  that  it  failed  to 
define  the  width  of  the  road. 

3.  Where  a  roadway  was  actually  opened,  traveled  and  worked,  under 
such  an  order,  the  public  would  have  a  legal  right  of  way  over  such  width 
of  road  as  the  owners  of  adjacent  lands  might  open  in  obedience  to  the 
order.  If  they  should  not  establish  the  width  by  fencing,  but  allow  the 
road  to  be  traveled  and  worked  as  a  public  highway  on  unenclosed  land, 
without,  in  the  proper  time  and  manner,  raising  a  question  as  to  the  defect 
in  the  order,  the  public  would  take  at  least  the  minimum  width  of  thirty 
feet. 

4.  So  where  a  person  obstructs  a  highway  which  has  been  actually 
opened,  traveled  and  worked  under  such  an  order,  he  will  be  liable  therefor, 
as  for  obstructing  a  legally  established  highway. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Skinner  &  Marsh  and  Messrs.  Wheat  &  Marcy, 
for  the  appellant. 

Mr.  Jackson  Grimshaw  and  Messrs.  Warren  &  Wheat, 
for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  for  obstructing  a  highway.  The 
jury  found  for  the  plaintiff,  and  the  defendant  appealed. 

The  prosecution  alleged  the  existence  of  the  highway,  on  the 
threefold  ground  of  prescription,  dedication,  and  an  order  of 
the  county  commissioners''  court,  made  in  1842,  establishing  the 
road  under  the  statute.  The  errors  assigned  relate  chiefly  to 
the  instructions  of  the  court  in  regard  to  prescription.  We  do 
not  deem  it  necessary  to  discuss  them,  for  the  reason  that  we 
deem  the  existence  of  the  highway  clearly  shown  under  the 
order  of  the  county  commissioners'  court.     The  petition  for  the 
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road  was  not  to  be  found  among  the  files  of  the  county  clerk's 
office,  but  was  clearly  proved  to  have  been  duly  presented,  with 
the  requisite  number  of  signers. 

The  record  of  the  March  term,  1842,  also  recites  the  filing 
of  the  petition,  and  then  follows  an  order  appointing  viewers. 
The  record  of  the  September  term,  1842,  shows  the  report  of 
the  viewers,  which  is  set  out  at  length,  the  acceptance  of  the 
report,  and  an  order  that  it  "  be  recorded  in  the  book  of  road 
reports,  and  opened  accordingly,"  which  last  two  words,  though 
grammatically  referring  to  the  report,  were  evidently  intended 
to  refer  to  the  road,  and  must  be  so  construed.  Indeed,  the 
only  objection  taken  to  the  validity  of  this  order,  is,  that 
neither  the  report  nor  order  specifies  the  width  of  the  road,  nor 
did  it  appear  by  the  plat  or  survey,  which  is  proven  to  have 
been  filed. 

The  act  then  in  force  required  the  county  commissioners'  court, 
on  the  return  of  the  report  and  plat,  to  establish  on  record  the 
width  of  the  road,  making  none  less  than  thirty  feet,  and  the 
main  roads  four  rods. 

Unless  the  failure,  on  the  part  of  the  court,  to  establish  the 
width  of  a  road,  made  its  order  establishing  the  road  itself 
an  absolute  nullity,  it  is  clear  that  where  a  roadway  was  actu- 
ally opened,  traveled  and  worked,  under  such  an  order,  it  would 
be  a  legal  road — that  is,  the  public  would  have  a  legal  right  of 
way  over  such  width  of  road  as  the  owners  of  adjacent  lands 
might  open  in  obedience  to  the  order.  If  they  did  not  estab- 
lish the  width  by  fencing,  but  allowed  the  road  to  be  traveled 
and  worked  as  a  public  highway  on  unenclosed  land,  without, 
in  the  proper  time  and  mannner,  raising  a  question  as  to  the 
defect  in  the  order,  the  public  would  take  at  least  the  minimum 
width  of  thirty  feet.  The  question  is  not  whether,  by  taking 
proper  steps,  the  owners  of  the  land  could  have  had  this  order 
set  aside,  but  whether,  the  order  not  having  been  set  aside,  but 
executed,  it  can  now  be  claimed  that  the  road,  after  so  many 
years  of  travel  and  recognition  as  a  public  highway,  has  no 
legal  existence  because  the  order  establishing  it  did  not  define 
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its  width.  In  regard  to  this  matter,  we  can  entertain  no  doubt. 
It  is  simply  a  question  of  jurisdiction.  If  the  county  commis- 
sioners' court  had  acquired  jurisdiction,  its  order  was  not  a 
nullity,  though  it  may  have  been  erroneous,  and,  on  familiar 
legal  principles,  is  binding  until  set  aside,  and  acts  done  under 
it  while  in  force  are  valid.  In  this  case  there  is  no  question 
but  that  the  court  had  acquired  jurisdiction  in  the  manner  pre- 
scribed by  the  statute.  All  its  proceedings  were  regular  to  the 
final  order,  and  the  fact  that  this  order  did  not  go  so  far  as  it 
should  have  done,  can  not  be  accepted  as  a  valid  reason  for 
holding  the  order  which  was  made,  a  nullity,  or  a  road  opened 
under  it  illegal.  This  is  the  view  taken  by  this  court  in  Alvord 
v.  Ashley,  17  111.  370,  and  Morgan  v.  Green,  ib.  397. 

In  this  case  the  road  had  been  traveled  for  some  years  prior 
to  the  making  of  the  order  in  1842.  From  that  time  it  con- 
tinued open,  and  was  traveled,  recognized  and  worked  as  a 
public  road  until  1860,  when  the  father  of  the  present  defend- 
ant closed  it.  As  there  was  another  road  near  at  hand,  which 
accommodated  the  public,  it  remained  closed  until  1868,  when 
it  was  opened  by  the  township  authorities,  and  soon  after  closed 
by  the  defendant.  After  having  been  recognized  and  worked 
as  a  public  highway  for  eighteen  years  subsequent  to  the  order 
of  the  county  commissioners'  court,  it  was  too  late  to  deny  the 
validity  of  the  order,  merely  on  the  ground  that  it  failed  to 
define  the  width  of  the  road.  It  must  be  recognized  as  a  legally 
laid  out  road  to  the  extent  to  which  it  was  opened  or  kept  open, 
which  is  shown  to  have  been  about  thirty  feet,  or  the  minimum 
width  prescribed  by  law. 

We  do  not  find  the  conflict  alleged  by  appellant's  counsel 
between  the  fifth  instruction  given  for  plaintiff,  and  the  four- 
teenth given  for  defendant,  in  regard  to  abandonment. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Philip  Rainey  et  al. 

v. 

Richard  A.  Nance  et  al. 


1.  Partnership — of  the  application  of  firm  assets  and  of  the  separate 
property  of  the  individual  partners,  to  the  payment  of  debts.  As  to  the  order 
in  which  partnership  debts,  and  the  individual  debts  of  the  partners  shall 
be  paid,  the  rule  is,  that  no  one  partner  has  a  right  or  share  in  the  firm 
property,  except  the  portion  which  remains  after  full  payment  of  ail  the 
partnership  liabilities;  and  each  partner  has  a  right  to  have  the  same 
applied  to  the  payment  of  all  such  liabilities  before  any  one  of  the  partners, 
or  his  personal  representatives,  or  his  creditors,  can  claim  any  right  to  the 
same. 

2.  And  as  between  the  partners  themselves,  there  is  a  lien  upon  the 
partnership  assets,  as  the  primary  fund  for  the  payment  of  partnership 
debts,  or  at  least  an  equity,  which  may  be  enforced  through  the  partners, 
in  favor  of  creditors  of  the  firm,  although  it  may  not  directly  attach  in  the 
creditors,  by  virtue  of  their  original  claims,  in  all  cases. 

3.  Though  it  is  only  in  cases  where  there  is  a  dissolution  by  death,  or 
bankruptcy  of  one  partner,  that  the  right  of  the  joint  creditors  can  attach 
as  a  quasi  lien  upon  the  partnership  effects,  as  a  derivative,  subordinate 
right,  under  and  through  the  lien  and  equities  of  the  partners. 

4.  In  equity,  in  case  of  insolvency  or  death  of  a  partner,  thus  termi- 
nating the  partnership,  the  joint  creditors  are  entitled  to  a  priority  of  pay- 
ment out  of  the  joint  fund,  and  the  separate  creditors  to  a  like  priority  out 
of  the  separate  property  of  the  partners,  unless  specific  liens  have  been 
acquired  on  the  respective  classes  of  property.  But  in  case  of  a  surplus 
in  either  fund,  not  subject  to  any  specific  lien,  creditors  of  the  other  class 
may  participate  in  such  surplus. 

5.  One  partner  can  not,  as  against  his  copartners,  give  to  his  individual 
creditor,  by  mortgage,  pledge,  or  otherwise,  a  specific  lien  upon  his  interest 
in  the  firm  property,  to  the  exclusion  of  creditors  of  the  firm  who  have  not 
acquired  such  a  lien. 

6.  Nor  can  a  judgment  creditor  of  one  partner,  by  a  levy  upon  the 
debtor's  interest  in  the  firm  property,  acquire  a  lien  superior  to  the  rights 
of  the  other  partners,  or  of  the  partnership  creditors.  Such  a  levy  would 
only  operate  to  give  a  lien  prior  to  that  of  other  separate  creditors-  of  the 
individual  partners  upon  their  respective  portions  of  the  fund  remaining 
after  the  payment  of  firm  debts,  and  satisfying  the  claims  of  other  partners. 
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7.  Where  a  person  becomes  a  member  of  a  firm,  purchasing  an  interest 
in  a  mill  and  the  ground  upon  which  it  stands,  and  there  is  a  prior  incum- 
brance by  mortgage  upon  the  premises,  which  the  former  owners  agreed  to 
remove,  and  also  a  mechanic's  lien  of  which  the  purchasing  partner  had  no 
notice,  the  real  estate  becomes  partnership  property,  and  upon  an  adjust- 
ment of  the  rights  of  the  partners,  and  partnership  creditors,  and  creditors 
of  individual  partners,  the  purchasing  partner,  as  against  the  separate  cred- 
itors of  the  partners,  will  be  considered  a  creditor  of  the  firm,  and  as  such, 
entitled  to  be  reimbursed  out  of  the  joint  fund,  to  the  exclusion  of  such 
separate  creditors,  to  the  extent  of  those  prior  liens  which  had  been  satis- 
fied on  a  sale  of  the  firm  property. 

8.  Levy  upon  land  in  a  foreign  county — duration  of  the  lien.  Where 
an  execution  is  issued  to  a  foreign  county,  and  there  levied  upon  land,  and 
a  certificate  of  the  levy  duly  filed,  the  lien  of  the  levy  will  continue  for  the 
period  of  seven  years  from  the  time  when  the  judgment  became  a  lien  in 
the  county  in  which  it  was  rendered.* 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the  Hon. 
Chaeles  Turner,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  statement  of  the  case. 

Mr.  Isaac  L.  Morrison,  for  the  appellants. 

Messrs.  Lacey  &  Wallace,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears,  from  the  record  in  this  case,  that  Richard  A.  and 
Z.  Nance  were  the  owners  in  fee  of  lots  three  and  four,  in 
block  seventeen,  in  the  town  of  Petersburg,  Menard  county, 
in  this  State,  about  the  twentieth  of  August,  1867,  and  were 
then  engaged  in  erecting  on  the  same  a  steam  flouring  mill. 
On  that  day,  they  entered  into  an  agreement  with  Philip 
Rainey,  binding  themselves,  in  consideration  of  $5,666.66,  to 
be  paid  by  Rainey,  to  complete  the  mill  and  put  it  in  running 
order,  with  all  necessary  machinery,  and  to  convey  to  Rainey 

*See,  also,  Ewing  et  al.  v.  Ainsworth,  53  111.  464. 
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one  undivided  third  part  of  the  lots  and  mill,  free  from  incum- 
brance, and  an  undivided  third  interest  in  certain  enumerated 
personal  property,  and  a  third  of  the  business,  on  or  before  the 
fifteenth  day  of  October,  1867  ;  that  the  Nances  completed  the 
mill  and  executed  to  Rainey  a  deed  for  the  third  of  the  prop- 
erty, with  covenants  of  warranty,  and  the  parties  then  formed  a 
partnership,  under  the  name  of  Nance,  Bro.  &  Co.,  and  com- 
menced the  milling  business ;  that  the  business  had  continued 
until  the  bill  was  filed.  Rainey  paid  the  purchase  money, 
which  was  used  by  the  Nances  in  their  separate  business,  and 
not  in  that  of  the  firm. 

The  bill  alleges  that  the  Nances,  on  the  27th  of  July,  1867, 
with  their  wives,  executed  a  mortgage  to  William  Meyer,  on 
the  property,  to  secure  the  sum  of  $1500,  due  in  nine  months, 
with  ten  per  cent  interest ;  that  before  Rainey  purchased,  the 
Nances  agreed  to  have  this  mortgage  discharged,  and  to  give  a 
new  one  on  their  interest  in  the  property ;  that  there  were 
secret  mechanics'  liens  on  the  property,  unknown  to  Rainey 
when  he  purchased  and  received  his  deed ;  that  the  mechanics 
filed  a  bill  against  the  Nances,  Rainey  and  Meyer,  to  enforce 
their  lien,  for  the  sum  of  $3858.84,  obtained  a  decree  for  that 
sum,  and  directing  the  sale  of  the  premises,  without  noticing 
or  in  any  wise  protecting  Rainey's  interest  under  his  purchase. 

That,  after  the  partnership  of  Nance,  Bro.  &  Co.  was 
formed,  the  firm  borrowed  $3540.53,  on  December  21,  1867, 
of  Brahm  &  Green,  and  on  the  twelfth  of  February,  1868, 
the  further  sum  of  $2307.28,  for  which  they  gave  their  notes, 
drawing  ten  per  cent,  and  on  the  twenty-third  of  March,  fol- 
lowing, executed  a  mortgage  on  the  mill  property  to  secure  the 
same ;  that,  on  the  second  of  July,  1868,  the  sheriff  of  Menard 
county,  by  virtue  of  an  execution  in  favor  of  W.  H.  Cushman, 
and  against  the  Nances,  levied  upon  all  of  their  interest  in  the 
mill  property,  and  filed  a  certificate  thereof  in  the  recorder's 
office ;  he  also  levied  the  execution  upon  a  quantity  of  personal 
property  belonging  to  the  firm. 
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That  the  Nances  executed  a  mortgage  on  their  interest  in 
the  property,  to  secure  John  Bennett,  Robert  T.  McNeeley  and 
John  Tice  against  loss,  by  reason  of  their  having  become 
securities  for  the  Nances  for  the  payment  of  $2500,  to  Shipley. 
This  mortgage  was  dated  on  the  third  of  July,  1868,;  that 
Shipley  recovered  a  judgment  on  the  note  thus  given,  and  exe- 
cution was  in  the  hands  of  the  Sheriff  for  the  collection  of  the 
same ;  that  the  firm  of  Nance,  Bro.  &  Co.  were  indebted  to 
various  persons  in  the  sum  of  $9500;  that  the  debt  to  the 
mechanics  and  the  debt  to  Meyer  were  specific  liens  on  the 
property ;  that  Rainey  had  a  lien  on  the  property  to  reimburse 
his  loss  by  reason  of  the  incumbrance  of  the  mechanics'  lien ; 
that  the  property  is  insufficient  to  pay  the  firm  debts  and  refund 
Rainey  the  capital  he  put  into  the  firm,  and  that  there  was  no 
interest  of  the  Nances  in  the  firm  property  liable  to  their  sepa- 
rate individual  debts,  of  which  they  owed  large  amounts,  aside 
from  the  firm  indebtedness,  and  they  were  insolvent ;  that  the 
Nances  are  indebted  to  the  firm  for  funds  drawn  out  by  them. 
The  bill  prayed  an  injunction  to  restrain  sale  of  property,  and 
that  the  partnership  property  be  applied  to  pay  firm  indebted- 
ness ;  for  a  dissolution  of  partnership,  and,  if  anything  remains 
from  a  sale  of  the  mill  on  the  decree  in  favor  of  Crosier,  Baxter 
&  Co.,  to  enforce  their  mechanics'  lien,  after  paying  the  same, 
that  it  be  applied  to  refund  the  money  advanced  by  Rainey  to 
become  a  partner,  subject  to  the  payment  of  the  firm  debt  to 
Brahm  &  Green. 

On  the  first  day  of  April,  1869,  Brahm  &  Green  filed  a 
cross-bill,  against  Rainey  and  the  several  defendants  to  the 
original  bill.  They  set  up  their  mortgage  and  notes,  and  pray 
a  foreclosure  out  of  funds  in  court,  and  appropriation  out  of 
firm  assets  to  payment  of  firm  debts.  On  the  fifth  of  April, 
in  the  same  year,  Bennett,  McNeeley,  Tice  and  Shipley  filed  a 
cross-bill,  setting  up  and  relying  upon  their  mortgage,  and 
praying  for  its  foreclosure.  There  were  answers  to  the  origi- 
nal and  cross-bills,  but  they  do  not  controvert  the  material 
allegations  of  the  original  bill.  Replications  were  filed  to  the 
various  answers  in  the  case. 
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The  court,  by  interlocutory  order,  appointed  a  receiver,  who 
took  charge  of  the  partnership  property,  and  reported  his  acts 
to  the  court,  and  the  amount  of  firm  assets  which  he  had 
received,  and  the  debts  due  the  firm  which  could,  as  well  as 
those  that  could  not,  be  collected ;  by  which  it  appeared  there 
was  a  considerable  sum  over  and  above  the  price  received 
on  the  sale  of  the  mill,  and  that  other  debts  owing,  to  a  con- 
siderable amount,  beyond  those  named  in  the  bill,  existed 
against  the  firm. 

On  a  hearing  on  the  original  and  cross-bills,  answers  thereto, 
replications,  pro  confesso  orders  and  proofs,  the  court  rendered 
a  decree,  by  which  it  is  found  that  the  mill,  and  lot  four  on 
which  it  is  situated,  had  been  sold  under  a  decree  in  favor  of 
Crosier,  Baxter  &  Co.,  to  enforce  their  mechanics'  lien,  for  the 
sum  of  $3858.84,  and  that  the  property  had  been  sold  for 
$12,200,  and  after  paying  their  decree  there  remained  in  the 
hands  of  the  master  the  sum  of  $7800.90,  after  deducting 
$1752.87,  paid  to  William  Meyer,  under  an  order  of  court. 

The  decree  proceeds  to  distribute  the  fund :  first,  to  Brahm  & 
Green,  $6882.34,  out  of  that  fund,  and  $1060.44  out  of  the  gen- 
eral assets  of  the  firm,  after  paying  the  specific  liens  of  Ben- 
nett, Tice,  McNeeley  and  Shipley ;  second,  that  of  the  proceeds 
of  the  sale  of  lots  three  and  four,  and  after  Brahm  &  Green 
shall  be  paid,  William  H.  Cushman  shall  be  paid  the  two- 
thirds  belonging  to  the  Nances  ;  third,  that  Bennett,  McNeeley, 
Tice  and  Shipley,  as  to  $2213.65,  the  proceeds  of  the  sale  of 
flour  and  grain  levied  on  by  execution  in  their  favor  to  the 
extent  of  the  interest  of  the  Nances  therein,  being  $1475.75,  be 
paid  from  that  fund,  they  to  receive  the  balance  of  their  claim 
out  of  the  interest  of  the  Nances  in  the  fund  remaining  after 
the  claims  of  Brahm  &  Green  and  Cushman  shall  be  paid ; 
fourth,  the  general  creditors  of  Nance,  Bro.  &  Co.  to  be  paid 
as  follows:  After  deducting  from  the  proceeds  of  the  sale 
of  the  goods  levied  by  Shipley  the  sum  of  $1475.75,  out  of 
the  proceeds  of  the  balance  of  the  partnership  assets,  including 
the  third  interest  of  Rainey  in  the  funds  arising  from  the  sale 
3 — 54th  III. 
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of  the  lots,  after  paying  Brahm  &  Green's  mortgage,  and 
also  any  of  the  other  two-thirds,  after  payment  of  Brahm  & 
Green,  Cushman,  Bennett,  etc.,  until  they  are  paid  in  full. 
Fifth,  that  Rainey  was  entitled  to  receive  one-third  of  any 
balance  of  the  firm  assets  of  Nance,  Bro.  &  Co.  after  the  pay- 
ment of  all  the  partnership  debts  of  the  firm,  and  the  specific 
liens  above  described,  and  also  one-third  of  the  real  estate 
fund,  after  payment,  as  above  ordered.  Sixth,  that  the  costs 
and  expenses  of  the  suit  be  first  paid  out  of  the  general 
fund.  It  also  orders  the  sale  of  lot  three,  for  money,  and 
report  the  same  to  the  court.  To  reverse  this  decree,  Rainey 
and  Brahm  &  Green  prosecute  this  appeal,  and  bring  the  record 
to  this  court,  and  assign  various  errors. 

In  case  of  a  dissolution  of  a  co-partnership  by  death,  or  by 
the  insolvency  of  any  portion  of  the  members  of  the  firm, 
questions  are  presented  as  to  the  manner  in  which  the  assets 
of  the  firm  shall  be  appropriated  to  the  payment  of  the  debts. 
As  to  the  order  in  which  debts  against  the  firm,  and  those 
against  the  individual  members  of  the  firm,  shall  be  paid,  it  is 
the  settled  rule,  that  no  one  partner  has  a  right  or  share  in  the 
firm  property,  except  the  portion  which  remains  after  full  pay- 
ment of  all  debts  and  liabilities  of  the  partnership;  and  it 
thence  follows  that  each  partner  has  a  right  to  have  the  same 
applied  to  the  due  discharge  and  payment  of  all  such  debts  and 
liabilities,  before  any  one  of  the  partners  or  his  personal  rep- 
resentatives, or  his  individual  creditors,  can  claim  any  right  to 
the  same.  Story  on  Part.  sec.  97  ;  Coly.  on  Part.  Book  2,  chap. 
1,  p.  64.  It  is  also  said  that,  as  between  the  partners  them- 
selves, the  debts  and  liabilities  of  the  firm  to  creditors  and 
third  persons,  they  are  a  fund  appropriated  in  the  first  instance 
to  the  discharge  and  payment  of  such  debts  and  liabilities,  and 
there  is,  properly  speaking,  as  between  them,  a  lien  thereon,  or 
at  least  an  equity,  which  may  be  enforced  through  the  partners, 
in  favor  of  creditors,  although  it  may  not  directly  attach  in  the 
creditors,  by  virtue  of  their  original  claims,  in  all  cases.  Story 
on  Part.  ib.  and  sec.  360. 
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It  is  again  said,  by  the  same  author,  it  is  only  in  cases  where 
there  is  a  dissolution  by  death,  or  bankruptcy  of  one  partner, 
that  the  right  of  the  joint  creditors  can  attach  as  a  quasi  lien 
upon  the  partnership  effects,  as  a  derivative,  subordinate  right, 
under  and  through  the  lien  and  equities  of  the  partners.  In 
case  of  death,  the  personal  representatives  of  the  deceased 
partner  have  a  right,  whether  the  estate  be  solvent  or  insol- 
vent, to  insist  upon  a  due  application  of  the  joint  effects  to 
pay  the  joint  debts,  and  fulfill  the  other  purposes  of  the  trust. 
At  law,  the  creditors  have  no  remedy,  except  against  the  sur- 
viving partners,  for  their  debts,  but  it  is  otherwise  in  equity. 
Ibid.  sec.  361.  In  equity,  the  joint  creditors  are  entitled  to  a 
priority  of  payment  out  of  the  joint  effects,  and  the  separate 
creditors  to  a  like  priority  out  of  the  separate  effects,  before 
the  other  classes  of  creditors  shall  be  entitled  to  any  portion 
of  the  surplus.     Ibid.  sec.  363. 

It  thus  appears  that,  in  equity,  in  cases  of  insolvency  or 
death  of  a  partner,  thus  terminating  the  partnership,  the  joint 
creditors  must  look  to  the  joint  fund,  and  the  separate  credit- 
ors to  the  separate  property,  for  the  payment  of  their  claims. 
But,  in  case  of  a  surplus  in  either  fund,  the  creditors  of  the 
other  class  may  participate  in  such  surplus.  Where  the  sepa- 
rate property  of  either  partner,  proves  insufficient  for  the  pay- 
ment of  his  individual  debts,  and  there  is  a  surplus  of  the  joint 
property  after  payment  of  the  firm  debts,  such  separate  credit- 
ors may  resort  to  the  share  of  the  partner  thus  indebted  to 
them,  in  such  surplus.  In  this  case,  then,  the  firm  property 
must  be  applied  in  the  discharge  of  the  firm  indebtedness, 
before  it  can  be  applied  to  pay  the  debts  of  the  individual 
members  of  the  firm,  and  the  separate  property  of  each  mem- 
ber of  the  firm  must  be  left  as  primarily  liable  to  the  payment 
of  his  individual  debts,  unless  specific  liens  may  have  been 
acquired  on  each  class  of  property. 

It  then  follows,  that  the  decree  of  Baxter,  Crosier  & 
TVempel,  for  their  mechanics'  lien,  was  properly  first  paid  out 
of  the  joint  fund,  as  it  was  a  joint  debt,  and  became  a  prior 
specific  lien  on  the  firm  property. 
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The  court  below  finds  that  the  Nances  executed  a  mortgage 
on  the  mill  property,  and  the  same  was  recorded  before  Rainey 
purchased  a  third  of  the  same.  It,  therefore,  became  a  second 
specific  lien  on  that  property,  and  if  not  satisfied,  it  was  enti- 
tled to  payment  next  in  order  to  the  mechanics'  lien.  And  as 
the  mortgage  to  Brahm  &  Green  was  the  next  specific  lien  in 
the  order,  it  is  entitled  to  be  next  paid  out  of  that  fund,  so  far 
as  the  money  is  adequate  to  that  purpose,  and  that  the  balance 
of  their  mortgage  debt  should  be  a  prior  lien  on  the  unsold 
lot.  Of  this,  there  can  scarcely  be  a  doubt.  The  mortgage 
was  given  by  the  firm,  on  property  held  by  the  members  for 
firm  purposes,  and  only  used  or  designed  for  the  use  of  the 
business  of  the  firm,  and  must  be  regarded  as  firm  property, 
and  primarily  liable  to  the  debts  of  the  firm.  As  to  their 
debts,  however,  not  secured  by  mortgage,  they  are  on  the  same 
footing  as  other  creditors  of  the  firm  having  no  specific  liens, 
and  must  share  with  them  in  the  general  fund  in  its  payment. 

We  now  come  to  consider  the  question,  whether  a  separate 
creditor  of  one  member  of  the  firm  may  acquire  a  specific  lien 
on  the  interest  of  such  partner  in  the  firm  property,  to  the 
exclusion  of  firm  creditors,  who  have  not  acquired  such  a  lien. 
It  is  a  familiar  rule  of  law,  that  one  partner  can  not  appropri- 
ate the  property  or  funds  of  the  firm  for  the  payment  of  his 
individual  debt.  It  is  held  to  be  a  fraud  upon  the  other  part- 
ners, and  if  the  vendee  or  creditor  can  be  held  chargeable  with 
notice,  the  sale  or  payment  will  be  held  void.  And  it  is  for 
the  reason  that  the  other  partners  have  a  superior  lien  on  the 
partnership  funds,  and  may  insist  that  they  shall  be  applied  to 
the  payment  of  the  partnership  indebtedness,  and  other  firm 
purposes.  The  Nances  could  not,  therefore,  have  sold  the  firm 
property  to  pay  their  individual  debts. 

The  law  now  seems  to  be  well  settled,  that  an  execution  may 
be  levied  upon  the  interest  of  a  partner  in  the  firm  property, 
and  it  may  be  sold  for  the  payment  of  the  judgment.  But  the 
purchaser  only  acquires  the  interest  of  the  debtor,  subject  to 
the  settlement  of  the  debts  and  liabilities  of  the  firm.     He  can 
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only  hold  such  interest  as  the  partner  has  on  a  final  settlement 
and  account  of  the  affairs  of  the  firm,  and  the  rights  of  the 
partners  on  such  accounting. 

It  is  also  a  rule,  that  the  representatives  of  a  deceased  part- 
ner only  take  the  interest  that  the  deceased  had  in  the  firm  on 
a  final  settlement  of  its  affairs.  In  all  these  cases,  equity 
holds  the  lien  of  the  other  partners  to  have  the  joint  property 
applied  to  the  payment  of  the  firm  indebtedness  superior  to 
that  of  the  vendee,  the  purchaser  under  the  execution,  or  the 
title  which  the  law  casts  upon  the  legal  representatives.  If, 
then,  the  law  will  not  permit  a  partner,  as  against  his  co-part- 
ners, to  apply  the  firm  property  to  his  individual  indebtedness, 
or  a  legal  sale,  or  the  title  by  administration,  to  divest  them 
of  title,  we  are  at  a  loss  to  understand  how  such  a  partner  may 
produce  such  a  result  by  mortgage,  pledge,  or  otherwise.  To 
so  hold,  would  be  to  permit  that  to  be  done  indirectly,  which 
the  law  has  prohibited  from  being  done  directly.  This  doc- 
trine fully  accords  with  the  rule  announced  by  Story  on  Part, 
sees.  132  and  263,  and  the  authorities  there  cited. 

It  follows,  that  Cushman,  by  the  levy  of  his  execution, 
did  not,  as  against  Rainey,  acquire  a  superior  lien,  or  the  right 
to  have  the  interest  of  the  Nances  in  the  firm  property  applied 
to  the  payment  of  their  individual  debt  to  him.  He  only,  by 
the  levy,  acquired  a  prior  lien  to  their  other  separate  creditors 
to  their  share  of  the  fund  that  should  remain  after  all  the 
firm  debts  should  be  paid,  and  Rainey  should  receive  his  share 
of  the  surplus.  All  the  creditors  of  the  firm  hold,  through 
Rainey,  a  superior  equity  to  him,  or  any  other  of  their  separate 
creditors,  to  have  their  debts  paid  out  of  the  remainder  of 
firm  assets,  after  paying  the  specific  liens  first,  either  in  whole 
or  pro  rata.  The  same  is  true  of  the  levy  under  the  execution 
in  favor  of  Shipley,  on  the  interest  of  the  Nances  in  the  firm 
property,  which  is  a  junior  lien  to  the  levy  of  Cushman's  exe- 
cution. 

It  is,  however,  contended  that  Cushman's  levy  ceased  to  be 
a  lien,  because  a  sale  was  delayed  some  months  after  the  certi- 
ficate of  levy  was  filed  with  the  recorder.     We  see  no  grounds 
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for  so  holding.  The  statute  has  declared  that  the  filing  of  the 
certificate  of  levy,  under  an  execution  from  a  foreign  county, 
with  the  recorder,  shall  create  a  lien  on  real  estate.  The  law 
is  silent  as  to  the  duration  of  such  a  lien,  but  it  is  only  reason- 
able to  suppose  that  such  lien  was  intended  to  have  the  same, 
and  no  greater,  effect  than  the  lien  of  the  judgment,  had  it 
extended  to  and  embraced  the  land  thus  levied  upon  under  the 
execution.  It  is  but  reasonable  to  hold  that  such  a  lien  would 
continue  for  the  period  of  seven  years  from  the  time  when  the 
judgment  became  a  lien,  and  no  longer.  Tenney  v.  Hemen- 
way,  53  111.  97.  Cushman's  levy,  then,  became  a  lien  on 
the  interest  of  the  Nances  after  the  payment  of  the  firm  debts, 
and,  so  far  as  we  can  see,  it  still  remains.  And  Shipley's  levy 
on  their  interest  in  the  personalty  became  a  lien,  subject  to  the 
payment  of  the  firm  debts  and  what  should  remain  to  them 
on  a  final  accounting  with  Rainey,  with  the  same  limitations  to 
which  Cushman's  is  subject. 

After  these  liens  are  satisfied  out  of  the  portion  the  Nances 
are  entitled  to  receive  on  a  final  accounting  with  Rainey,  if 
any  portion  of  their  share  of  the  assets  of  the  firm  shall 
remain,  then  their  other  separate  creditors  might  participate  in 
whole  or  pro  rata. 

A  question  has  been  raised,  whether  Rainey  is  entitled  to  be 
reimbursed  for  the  interest  he  had  in  the  mill  property,  which 
was  appropriated  to  the  payment  of  the  mechanics'  lien  and 
Meyer's  mortgage,  which  was  an  incumbrance  on  the  mill 
property  when  he  became  a  partner.  We  have  seen  that, 
although  real  estate,  it  became  firm  property;  and  Rainey, 
having  paid  one-third  of  the  value  of  the  property,  became 
the  owner  of  one-third  of  the  same,  and  held  it,  whether  it 
was  free  from  incumbrance,  or  the  surplus  over  and  above  the 
incumbrances  existing  when  he  received  his  deed.  In  equity, 
he  held  a  third  interest  in  the  property,  as  against  the  Nances 
and  their  creditors,  subject,  however,  to  the  payment  of  all 
subsequent  firm  debts.  Had  a  dissolution  taken  place,  and 
there  had  been  no  debts,  on   the  statement  of  an  account, 
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Rainey  would  have  been  allowed  one-third  of  the  value  of 
the  mill  property,  and  these  prior  incumbrances  would  have 
been  deducted  from  the  share  of  the  Nances,  and  their  credit- 
ors would  have  had  no  claim  on  the  share  of  Rainey.  So, 
after  the  firm  debts  are  paid,  Rainey  is  entitled  to  receive,  out 
of  the  fund  remaining,  his  share,  without  deducting  from  it 
any  portion  of  the  decree  for  the  mechanics'  lien,  or  Meyer's 
mortgage,  before  the  separate  creditors  \  can  participate  in  the 
Nances'  share.  Rainey,  to  the  extent  of  his  third  interest  in 
the  firm  property,  must  be  considered  as  a  creditor  of  the  firm, 
whose  debt  is  deferred  to  all  of  the  other  firm  creditors,  but 
preferred  to  the  separate  creditors  of  the  Nances.  The  decree 
of  the  court  below,  being  opposed  to  the  views  here  expressed, 
is  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  People  of  the  State  of  Illinois,  ex  rel. 

The  Attorney  General, 

v. 

Edward  S.  Salomon. 


1.  Contempt— -failure  to  obey  a  peremptory  mandamus — attevipted  justifi- 
cation thereof.  Where  facts  exist  at  the  time  an  alternative  writ  of  man- 
damus is  issued,  which  would  render  obedience  to  a  peremptory  writ 
impossible,  it  is  the  duty  of  the  respondent  to  disclose  such  facts  to  the 
court  in  his  return,  in  order  that  the  court  may  so  dispose  of  the  case  and 
shape  its  proceedings  as  to  suit  the  emergencies  of  the  case  as  it  actually 
stands. 

2.  So  where  a  clerk  of  a  county  court  refused  to  extend  upon  the  col- 
lectors' books  the  taxes  according  to  the  increased  valuation  determined  by 
the  State  board  of  equalization,  and  proceedings  were  instituted  to  compel 
the  clerk,  by  mandamus,  to  make  such  extension,  which  resulted  in  the 
award  of  a  peremptory  writ,  it  was  held,  in  a  proceeding  by  attachment 
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against  the  clerk  for  contempt,  in  failing  to  obey  the  writ,  it  was  no  justifi- 
cation of  such  disobedience  that  a  compliance  with  the  command  of  the 
writ  had  become  impossible  by  reason  of  the  collectors'  books,  upon  which 
the  extension  was  directed  to  be  made,  having  been  delivered  to  the  town- 
ship collectors,  and  the  clerk  could  not  repossess  himself  of  them, — that 
fact  existing  at  the  time  the  alternative  writ  issued,  and  was  in  no  way 
brought  to  the  attention  of  the  court. 

3.  Same — and  herein,  of  the  duty  of  ministerial  officers  to  obey  the  law,  not 
to  decide  upon  its  validity.  Nor  was  it  a  sufficient  answer  in  the  proceeding 
for  contempt  in  failing  to  obey  the  peremptory  mandamus,  that  the  clerk 
had  placed  the  books  in  the  hands  of  the  township  collectors,  and  so 
beyond  his  control,  whereby  it  had  become  impossible  to  obey  the  writ, 
such  action  on  the  part  of  the  clerk  resulting  from  his  original  refusal  to 
obey  the  law  itself,  he  assuming  to  decide  the  law  under  which  the  board 
of  equalization  acted,  to  be  unconstitutional,  and  placing  his  refusal  to  obey 
it  upon  that  ground. 

4.  A  ministerial  officer  can  not  be  allowed  to  decide  upon  the  validity 
of  a  law,  and  thus  exempt  himself  from  responsibility  for  disobedience  to 
the  command  of  a  peremptory  mandamus,  his  disobedience  to  the  law  being 
the  cause  of  his  inability  to  obey  the  command  of  the  court.  It  is  the 
duty  of  a  ministerial  officer  to  obey  an  act  of  the  legislature  directing  his 
action,  not  to  question  or  decide  upon  its  validity. 

5.  Same — of  popular  clamor,  as  an  excuse  for  a  refusal  to  execute  the  law. 
Nor  was  it  any  justification  to  the  clerk  in  such  case,  for  his  refusal  to  exe- 
cute the  law,  and  his  consequent  inability  to  obey  the  writ  of  mandamus, 
that  by  the  action  of  other  county  officials,  a  public  sentiment  and  feeling 
were  created  against  the  execution  of  the  law,  which  it  was  the  duty  of  the 
officer  to  obey,  regardless  of  such  considerations. 

This  was  a  proceeding  by  attachment,  in  the  name  of  the 
people,  on  the  relation  of  the  attorney  general,  against  Edward 
S.  Salomon,  for  an  alleged  contempt,  in  failing  to  obey  the 
command  of  a  peremptory  writ  of  mandamus  awarded  by  this 
court  in  the  case  of  The  People,  on  the  relation  of  0.  H.  Miner, 
Auditor  of  Public  Accounts,  against  Edward  8.  Salomon,  Clerk 
of  the  County  Court  of  Cook  County,  46  111.  333,  directing  the 
said  Salomon,  as  such  clerk,  to  extend  the  taxes  on  the  col- 
lectors' books,  in  Cook  county,  according  to  the  increased 
valuation  fixed  by  the  State  board  of  equalization. 

The  respondent  was  brought  before  the  court,  upon  the  writ 
of  attachment,  and  made  answer  to  interrogatories  propounded 
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to  him  by  the  attorney  general,  touching  his  alleged  disobe- 
dience to  the  peremptory  mandamus. 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
people. 

Mr.  S.  A.  Irvin,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Breese: 

Edward  8.  Salomon  : 

On  the  fourteenth  of  October,  1867,  the  Auditor  of  Public 
Accounts  of  this  State,  in  obedience  to  law,  gave  you  notice, 
under  his  official  seal,  you  then  being  the  clerk  of  the  county 
court  of  Cook  county,  that  the  State  board  of  equalization  had 
raised  the  assessed  value  of  property  in  that  county  for  the 
purposes  of  taxation,  twenty -four  per  cent,  and  that  it  would  be 
your  duty,  as  such  clerk,  to  extend  the  taxes  on  the  collectors' 
books,  according  to  such  increased  valuation.  This  you 
declined  to  do,  on  the  assumed  ground  that  the  equalization 
law  was  unconstitutional,  and,  at  the  January  term,  1868,  of 
this  court,  the  auditor  applied  to  this  court  for  a  mandamus 
commanding  you  to  extend  this  tax.  To  the  alternative  writ 
you  made  a  return,  setting  up  the  unconstitutionality  of  the 
law  as  a  reason  for  not  obeying  it,  but  not  disclosing  the  fact 
that  the  tax  books  had  already  been  delivered  by  you  to  the 
township  collectors.  The  case  was  heard  by  this  court,  on 
your  return  to  the  writ,  and  argued  by  able  counsel,  when,  on 
the  tenth  of  February,  1868,  a  peremptory  mandamus  was 
awarded,  this  court  holding  the  equalization  act  to  be  consti- 
tutional. 

At  the  present  term  of  this  court,  the  attorney  general,  in 
the  performance  of  his  duty,  filed  an  information,  giving  this 
court  to  be  informed  that  you  had  not  obeyed  the  peremptory 
mandamus. 
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Upon  this  information,  this  court  did  not  hesitate  to  award 
an  attachment  for  this,  your  alleged  contempt,  and  being 
brought  before  this  court  thereon,  that  officer  filed  a  series  of 
interrogatories,  to  which  you  have  responded  under  oath. 

The  attorney  general  admits  your  answers  to  be  true,  and 
we  regard  them  as  true,  for  the  purposes  of  this  proceeding. 

We  do  not  deem  it  necessary  to  pronounce,  in  detail,  upon 
all  the  items  of  your  several  answers  to  the  interrogatories. 
Your  answer  to  the  second  interrogatory,  considered  with  the 
others,  disclaiming  all  intentional  disrespect  to  the  mandate  of 
this  court,  embody  your  defense  to  this  proceeding,  the  sub- 
stance of  which  answer  is,  that  so  soon  as  the  peremptory  man- 
damus was  served  upon  you,  on  the  eleventh  of  February,  1868, 
you  obtained  the  advice  of  eminent  counsel,  the  tenor  of  which 
was  that  you  should,  forthwith,  demand  of  the  several  collec- 
tors a  return  of  the  tax  books,  then  in  their  possession,  so  that 
you  might  make  thereon  the  extension  as  commanded  by  the 
writ ;  that  you  ascertained,  on  application  to  the  county  treas- 
urer, that  the  collectors  of  the  twenty-eight  towns  outside  of 
Chicago  had  returned  their  books  to  him ;  that  you  demanded 
of  the  treasurer  the  books,  that  you  might  comply  with  the 
order  of  this  court,  and  that  he  refused  to  deliver  the  books  to 
you,  giving  as  a  reason  that  the  law  required  him  to  retain 
possession  of  the  books  for  the  purpose  of  collecting  the  taxes 
then  remaining  unpaid,  and  for  making  out  his  delinquent  list, 
and  for  making  application  to  the  proper  court  for  judgment 
upon  it,  and  that  he  could  not  return  the  books  until  after  the 
tax  sale  in  the  month  of  September  following ;  that  you  called 
upon  the  collectors  of  the  towns  of  North,  South  and  West 
Chicago,  informing  them  you  had  received  the  writ  of  manda- 
mus, and  demanded  of  them  their  books,  for  the  purpose  of 
extending  upon  them  the  additional  twenty-four  per  cent,  and 
that  they  severally  refused  to  deliver  the  books  to  you,  giving 
as  a  reason  for  such  refusal,  that  the  warrants  attached  to  the 
books  required  them  to  collect  the  taxes  as  thereon  extended, 
and  to  make  return  of  the  books  to  the  county  treasurer  by  the 
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fifteenth  of  May  following,  and  also,  that  they  had  given  heavy 
bonds  for  the  performance  of  that  duty;  that  you  suggested  to 
the  auditor,  on  informing  him  of  these  facts,  that  as  a  means 
of  overcoming  the  difficulties  in  the  way,  the  best  course  would 
be  to  extend  this  additional  tax  on  the  books  of  1868  as  "  back 
tax,"  to  which  the  auditor  did  not  assent ;  that  upon  learning 
this  non-assent  of  the  auditor,  you  proposed  to  the  chairman 
of  the  board  of  supervisors  the  propriety  and  necessity  of 
making  out  new  books,  extending  on  them  this  additional  tax, 
and  that  the  chairman  informed  you  that  it  was  necessary,  as 
he  understood  the  law,  that  he  should  sign  the  warrants 
attached  to  such  books  as  chairman  of  the  board  of  supervi- 
sors, in  order  to  their  validity,  and  that  he  would  not  sign 
such  warrants  if  you  did  make  up  new  books,  and  that 
thereupon  you  again  consulted  your  legal  adviser,  and  he 
informed  you  that  if  the  chairman  of  the  board  refused  to  sign 
the  warrants  attached  to  the  proposed  new  books,  they  would 
be  illegal  and  useless,  and  that  he  had  grave  doubts  whether, 
if  the  chairman  should  sign  such  warrants,  they  would  be  valid ; 
as  he  understood  the  command  of  the  writ  of  mandamus,  it 
was,  that  the  additional  tax  should  be  extended  on  the  origi- 
nal books,  and  therefore  could  not  advise  you  to  undertake  the 
labor  and  expense  of  so  doing ;  that  the  collectors'  books  were 
not  returned  to  your  office  until  the  last  of  October  or  first  of 
November,  1868,  which  was  some  time  after  the  tax  sale,  and 
while  you  were  engaged  with  all  the  force  in  your  office  in 
making  up  the  collectors'  books  for  that  year,  when  it  was  too 
late  under  the  law,  and  impracticable  and  impossible,  in  any 
point  of  view,  for  you  to  extend  the  taxes  on  the  books  of 
1867,  and  collect  the  same;  that  when  you  were  engaged  in 
preparing  the  books  for  the  collection  of  the  taxes  of  1868,  you 
consulted  your  counsel  as  to  the  propriety  of  extending  this 
additional  tax  on  those  books  as  "  back  tax,"  and  his  opinion 
was  that  it  would  not  be  legal,  and  might  invalidate  the  whole 
levy  of  1868,  and  that  he  was  of  opinion  there  was  no  other 
way  to  collect  that  tax  but  by  the  enactment  of  a  special  law 
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by  the  legislature ;  that  in  pursuance  of  that  opinion,  you  vis- 
ited the  seat  of  government  during  the  session  of  1869,  and 
urged  upon  several  of  the  members  of  the  legislature  from 
Cook  county,  the  necessity  of  the  passage  of  a  special  act  for 
levying  and  collecting  this  tax,  but  for  some  reason  unknown 
to  you,  such  an  act  was  not  passed. 

The  foregoing  embraces  the  merits  of  your  defense  to  this 
proceeding,  and  which  you  claim  purges  the  contempt  with 
which  you  stand  charged. 

The  substance  of  your  return  is,  that  you  had  delivered  the 
books  to  the  tax  collectors,  and  could  not  repossess  yourself  of 
them  for  the  purpose  of  extending  the  additional  tax. 

We  have  carefully  considered  this  return,  and  in  our  judg- 
ment it  is,  as  a  justification,  open  to  serious  objections.  The 
first  is,  that  this  fact  existed  at  the  time  the  alternative  writ 
issued,  and  should  have  been  embodied  in  the  return  to  that 
writ,  in  order  that  the  court  might  have  disposed  of  the  case 
on  a  full  knowledge  of  all  the  facts,  and  have  so  shaped  its 
proceedings  as  to  suit  the  emergencies  of  the  case  as  it  then 
actually  stood.  Instead  of  that,  you  submitted  the  case  to  the 
court  upon  the  theory  that  the  books  were  still  in  your  hands, 
or  subject  to  your  control,  and  thus,  by  your  withholding  the 
facts  upon  which  you  now  rely  for  a  justification  of  your  alleged 
contempt,  the  court  was  compelled  to  make  an  order  which  you 
now  say  it  was  impossible  for  you  to  obey. 

The  court  was  not  unaware  that  the  time  for  the  delivery 
of  the  books  to  the  collectors  had  expired,  but  as  the  proceed- 
ing was  solely  for  the  purpose  of  compelling  you  to  extend  the 
tax,  and  you  did  not  profess  it  was  not  in  your  power  to  do  so, 
or  that  you  had  parted  with  the  control  of  the  books,  the  court, 
in  making  its  final  order,  acted  upon  the  case  made  by  yourself 
and  for  yourself  in  the  record. 

But  the  main  objection  to  the  sufficiency  of  your  answer  is, 
that  you  are  endeavoring  to  excuse  your  disobedience  to  a 
command  of  the  court,  by  setting  up  your  own  previous  diso- 
bedience to  a  command  of  the  legislature.     You  are  seeking  to 
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escape  the  consequences  of  one  wrongful  act,  by  pleading  that 
you  have  committed  another  not  less  wrongful.  This  species 
of  defense  is,  in  our  judgment,  forbidden  you  by  that  univer- 
sal principle  of  law  which  forbids  a  party  to  avail  himself  of 
his  own  wrong.  This  maxim  lies  at  the  very  foundation  of 
jurisprudence,  and  is  applied  alike  in  civil  and  criminal  pro- 
ceedings. The  statute  required  you  to  do  a  certain  act.  You 
refused  to  do  the  act,  and  when  the  agencies  of  the  courts  are 
set  in  motion  by  the  proper  officers  of  the  State  to  compel  you 
to  do  it,  you  seek  to  escape  obedience  to  their  commands  by 
alleging  that  you  had  so  acted  as  to  render  their  power  ineffect- 
ive, and  at  the  same  time  make  yourself  safe  in  your  disobedi- 
ence, by  consummating  your  illegal  act  before  the  court  had 
spoken. 

To  allow  this  sort  of  defense  to  be  made  as  a  justification 
for  disobeying  the  peremptory  writ,  would  be  to  set  all  law  at 
defiance,  and  make  the  mandates  of  this  court  a  by-word  and 
a  jest. 

Your  duty  was  to  extend  this  tax  on  the  fifteenth  of  Octo- 
ber, 1867,  when  the  books  were  in  your  possession,  so  that  the 
tax  might  have  been  collected  by  distress,  or  by  the  sale  of  the 
real  property  of  the  delinquents.  The  dilemma  in  which  you 
are  now  involved,  is  the  consequence  of  your  failure  to  do  this 
precedent  act,  which  would  have  ensured  the  collection  of  the 
tax  at  the  time  provided  by  law.  It  would  be  unjust,  there- 
fore, should  you  be  permitted  to  shield  yourself  from  responsi- 
bility in  this  proceeding,  you  yourself  having  created  the 
circumstances  by  which  you  were  disabled  from  obeying  the 
mandamus. 

The  law  under  which  this  additional  tax  was  imposed,  had 
passed  the  legislature  under  all  the  forms  of  the  constitution, 
and  had  received  executive  sanction,  and  became,  by  its  own 
intrinsic  force,  the  law  to  you,  to  every  other  public  officer  in 
the  State,  and  to  all  the  people.  You  assumed  the  responsi- 
bility of  declaring  the  law  unconstitutional,  and  at  once  deter- 
mined to  disregard  it,  to  set  up  your  own  judgment  as  superior 
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to  the  expressed  will  of  the  legislature,  asserting,  in  fact,  an 
entire  independence  thereof.  This  is  the  first  case  in  our  judi- 
cial history,  in  which  a  ministerial  officer  has  taken  upon 
himself  the  responsibility  of  nullifying  an  act  of  the  legisla- 
ture for  the  better  collection  of  the  public  revenue — of  arrest- 
ing its  operation — of  disobeying  its  behests,  and  placing  his 
own  j  udgment  above  legislative  authority  expressed  in  the  form 
of  law. 

To  the  law  every  man  owes  homage,  "the  very  least  as 
needing  its  care,  the  greatest  as  not  exempted  from  its  power." 
To  allow  a  ministerial  officer  to  decide  upon  the  validity  of  a 
law,  would  be  subversive  of  the  great  objects  and  purposes  of 
government,  for  if  one  such  officer  may  assume  infallibility, 
all  other  like  officers  may  do  the  same,  and  thus  an  end  be  put 
to  civil  government,  one  of  whose  cardinal  principles  is,  sub- 
jection to  the  laws. 

Being  a  ministerial  officer,  the  path  of  duty  was  plain  before 
you.  You  strayed  from  it,  and  became  a  volunteer  in  the  effort 
to  arrest  the  law,  and  it  was  successful.  Had  the  property 
owners,  who  were  subjected  to  this  additional  tax,  considered 
the  law  unconstitutional,  they  could,  in  the  proper  courts,  have 
tested  the  question,  and  it  was  their  undoubted  right  so  to  do. 
Your  only  duty  was  obedience.  The  collected  will  of  the  whole 
people  was  embodied  in  that  law.  A  decent  respect  to  them 
required  that  all  their  servants  should  obey  it.  Your  disobe- 
dience being  the  cause  of  your  inability  to  obey  the  mandamus, 
can  not,  as  we  have  said,  make  a  justification  in  this  proceed- 
ing, and  in  full  accordance  with  this  view  is  the  case  of  The 
People  ex  rel.  Dox  v.  The  County  Judge  of  Johnson  Co.  et  al. 
12  Iowa,  237. 

In  coming  to  a  conclusion  in  this  case,  our  attention  has  been 
arrested  by  a  part  of  your  answer  to  the  third  interrogatory  of 
the  Attorney  General,  wherein  you  say  that  by  the  action  of 
the  financial  committee  of  the  board  of  supervisors,  about  the 
fifteenth  of  October,  1867,  in  directing  you  not  to  extend  the 
additional  tax,  and  by  the  almost  unanimous  direction  given  by 
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the  board  of  supervisors,  by  resolution,  passed  at  the  follow- 
ing December  session,  to  the  same  effect  and  purpose,  a  public 
sentiment  and  feeling  were  created  against  its  execution  that 
continued  after  the  issuing  of  the  writ  of  mandamus,  and  was 
very  embarrassing  to  you. 

This  leaves  your  conduct  exposed  to  the  inference  that,  as  a 
public  officer,  charged  with  the  performance  of  an  important 
duty,  involving,  in  some  degree,  the  welfare  of  the  State,  you 
desired  to  interpose  the  advice  and  determination  of  other  county 
officials,  who  were  under  no  responsibility  whatever  in  the  par- 
ticular case,  and  that  you  would  invoke  an  excited  public 
opinion  to  justify  a  dereliction  of  duty.  You  certainly  were 
not  unaware  that  every  man  who  obtains  public  office,  takes  it 
with  all  its  responsibilities,  and  voluntarily  comes  under  a 
pledge  to  the  constituents  that  they  shall  be  fully  met  and 
promptly  discharged.  No  public  officer  should  shrink  from  the 
performance  of  a  duty  imposed  by  law  because  public  senti- 
ment may  be  opposed  to  the  law.  To  sustain  a  plea  that  he 
was  deterred  from  action  by  an  excited  public  opinion,  would 
put  an  end  to  civil  government.  There  can  be  no  brighter 
exhibition  of  the  moral  sublime  than  a  persistent  performance 
of  duty,  unswayed  by  popular  clamor,  and  undismayed  by 
threats  of  popular  vengeance.  However  much  an  angry  crowd 
of  to-day  may  denounce  the  officer,  the  sober,  second  thought 
of  to-morrow  will  as  loudly  applaud. 

Upon  a  calm  review  of  the  whole  case  as  presented  by  the 
record,  the  law  would  not,  in  our  opinion,  be  properly  vindi- 
cated, should  we  pass  over  your  official  delinquency  by  an  admo- 
nition only.  We  feel  compelled,  under  a  controlling  sense  of 
duty,  to  do  something  more,  to  omit  which  might  operate  as 
encouragement  to  others. 

The  court,  therefore,  in  view  of  all  the  circumstances,  have 
come  to  the  conclusion,  that  you  make  your  fine  to  the  people 
of  the  State,  of  one  thousand  dollars,  and  it  is  further  consid- 
ered, that  you  stand  committed  until  the  fine  and  costs  are  paid. 
It  is  further  ordered  that  the  clerk  of  this  court  receive  and 
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receipt  for  this  fine,  for  the  benefit  of  the  treasury  of  the  State. 
Had  the  writ  of  mandamus  reached  you  while  the  books  were 
in  your  possession,  and  it  had  been  made  known  to  this  court 
you  had  refused  to  extend  the  tax  upon  them,  we  should  not 
have  hesitated  to  inflict  upon  you  the  severest  penalty.  As  it 
is,  we  are  satisfied  we  could  do  no  less  than  we  have  done,  in 
vindication  of  the  law. 

The  duty  this  court  has  been  called  upon  to  perform  has 
been,  by  no  means,  a  pleasant  duty.  We  have  endeavored  so 
to  discharge  it,  that,  while  asserting  the  supremacy  of  the  law, 
we  have  not  causelessly  invaded  any  individual  right. 


Rufus  W.  Bobbins 

v. 

Thomas  J.  Bunn  et  al. 


1.  Preemption  eights — entry  of  government  lands — who  may  decide  as 
to  their  validity.  Under  the  pre-emption  laws  passed  by  congress,  the  land 
officers  have,  by  implication,  the  right  to  decide  all  cases  of  contested  pre- 
emption, so  far  as  the}'  depend  upon  the  fact  of  prior  settlement,  and  their 
finding  in  that  regard,  has  been  held  conclusive  by  the  courts,  on  the  ground 
that  such  officers,  in  these  proceedings,  act  in  a  quasi  judicial  capacity,  and 
within  the  scope  of  their  authority. 

2.  And  the  land  officers  having  the  power  to  adjudicate  upon  the  facts 
which  give  a  pre-emption  right,  they  have  the  power  when  the  right  is  con- 
tested by  a  person  claiming  under  a  private  entry,  as  well  as  when  both 
claim  under  pre-emptions. 

3.  On  the  other  hand,  when  such  officers  have  undertaken  to  cancel  a 
patent  or  a  certificate  of  entry,  for  which  a  purchaser  has  paid  his  money, 
either  at  their  discretion,  or  under  some  pretended  regulation  of  the  depart- 
ment which  the  law  did  not  authorize,  or  under  some  clearly  erroneous 
construction  of  the  laws  of  congress,  the  courts  have  held  themselves  not 
bound  by  such  acts  of  the  officers  of  the  land  department,  because  they  were 
not  exercising  a  judicial  function  within  the  limits  prescribed  by  law. 


1870.]  Bobbins  v.  Bunn  et  al.  49 

Syllabus. 

4.  So  where  a  party  purchased  a  tract  of  land  at  a  government  land  sale, 
receiving  the  usual  certificate  of  purchase,  and  subsequently  another  was 
allowed  to  enter  the  same  land  as  a  pre-emptor,  the  former  contested  the 
pre-emption  claim  before  the  register  and  receiver,  who  held  the  claim 
good,  and  the  first  purchaser  appealed  to  the  commissioner  of  the  general 
land  office,  who  ordered  the  entry  of  the  pre-emptor  to  be  canceled,  and  at 
once  issued  a  patent  to  the  contestant.  The  party  claiming  the  pre-emption 
then  appealed  to  the  secretary  of  the  interior,  who  reversed  the  decision  of 
the  commissioner,  decided  the  pre-emption  claim  to  be  valid,  and  ordered  the 
patent  issued  to  the  first  purchaser  to  be  canceled :  Held,  in  a  suit  between 
those  claiming  under  the  respective  parties,  that  the  decision  of  the  land 
officers  was  final,  upon  the  right  of  pre-emption,  so  far  as  it  depended  upon 
the  fact  of  settlement. 

5.  Pre-emptob — of  his  right  to  convey  the  land  before  receiving  a  patent. 
Under  that  clause  of  the  twelfth  section  of  the  pre-emption  law  of  1841, 
which  declares  that  all  assignments  and  transfers  of  the  right  thereby  secured, 
prior  to  the  issuing  of  the  patent,  shall  be  null  and  void,  it  is  only  the 
assignment  or  transfer  of  the  right  of  pre-emption  which  was  prohibited — 
it  was  not  the  design  of  the  act  to  prohibit  the  sale  of  land  entered  under 
a  pre-emption  claim,  after  the  entry  was  made,  and  before  the  patent  was 
issued. 

6.  So  a  mortgage  executed  by  a  party  who  had  entered  the  mortgaged 
premises  as  a  pre-emptor,  before  he  received  a  patent  therefor,  was  held 
not  to  be  within  the  prohibition,  and  was  not  void  under  that  act. 

7.  Mortgage — of  taxes  paid  by  an  unsuccessful  claimant  of  the  mortgaged 
premises.  Where  a  party  purchased  land  at  a  government  sale,  for  which  a 
patent  was  issued  to  him,  which  was  afterwards  canceled  by  the  land  officers, 
in  favor  of  one  who  entered  the  same  land  as  a  pre-emptor,  after  the  pur- 
chase by  such  patentee,  the  taxes  paid  upon  the  land  by  the  latter  would  not 
become  a  prior  lien  to  a  mortgage  executed  by  the  pre-emptor  after  he  made 
his  entry. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case.  » 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Mr.  C.  H.  Moore,  pro  se,  and  for  appellee  Davis. 

4 — 54th  III. 


50  Bobbins  v.  Bunn  et  al.  [Jan.  T., 

Opinion  of  the  Court. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  fifteenth  of  November,  1855,  John  P.  Mitchell  pur- 
chased at  the  government  land  sales  a  part  of  section  27,  in 
township  19  range  3,  in  the  Danville  land  district,  and  received 
the  usual  certificate  of  purchase,  and  at  the  same  time  Clifton 
H.  Moore  purchased  another  portion  of  the  same  section,  and 
also  received  his  certificate  of  purchase.  On  the  second  of 
February,  1856,  Thomas  J.  Bunn  was  allowed  to  enter  the  same 
land  as  a  preemptor,  claiming  to  have  commenced  a  settlement 
and  improvement  on  said  land  on  the  eighth  of  November, 
1855.  Moore  and  Mitchell  contested  the  preemption  claim  of 
Bunn,  and  sought  to  have  it  set  aside  by  the  register  and 
receiver.  They,  however,  held  it  good,  and  Moore  appealed 
to  the  commissioner  of  the  general  land  office,  who  ordered  the 
entry  by  Bunn  to  be  canceled,  and  at  once  issued  a  patent  to 
Moore.  Bunn  appealed  to  the  secretary  of  the  interior,  who 
reversed  the  decision  of  the  commissioner,  decided  the  pre- 
emption claim  to  be  valid,  and  ordered  Moore's  patent,  which 
had  been  delivered,  to  be  canceled.  Moore  was  notified  of  the 
decision  and  requested  to  return  his  patent,  which  he  refused 
to  do. 

Mitchell's  title  under  his  certificate  was  sold  on  judgment 
and  execution  against  him,  and  passed  to  David  Davis,  one  of 
the  defendants. 

On  the  twenty-second  of  February,  1856,  a  few  days  after 
his  entry,  Thomas  J.  Bunn  mortgaged  the  land  to  Louis  Bunn, 
who  subsequently  assigned  the  note  and  mortgage  to  Bobbins. 
Bobbins  has  filed  the  present  bill  to  foreclose,  making  Bunn, 
Moore  and  Davis  defendants,  and  asking  that  the  title  of  Moore 
and  Davis  should  be  set  aside.  On  the  hearing  the  court  dis- 
missed the  bill  as  to  Moore,  but  held  the  title  of  Davis  subject 
to  the  mortgage.     Both  parties  appealed. 

Counsel  for  complainant,  without  arguing  the  question  of 
Bunn's.  right  to  a  preemption,  on  the  facts,  insist  that  the  decis- 
ion  of  the  secretary  of  the  interior  is  conclusive  upon  that 
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point,  and  upon  the  rights  of  the  parties  who  have  submitted 
their  claims  to  his  determination.  In  support  of  this  position 
they  cite  McConnell  v.  Wilcox,  1  Scam.  353 ;  Bennerv.  Manlove, 
3  ib.  339;  Bennett  v.  Farrar,  2  Gilm.  598;  Gray  v.  McCance, 
14  111.  344,  and  IfcGheeY.  Wright,  16  ib.  555. 

On  the  other  hand,  counsel  for  defendants  insist,  when  the 
government  has  sold  a  tract  of  land  and  received  the  money  of 
the  purchaser,  he  has  acquired  rights  which  the  land  officers 
can  not  divest,  and  if  the  government  afterwards  grants  the 
legal  title  to  another,  such  grantee  takes  it  subject  to  the  equi- 
ties of  the  first  purchaser,  which  it  is  the  exclusive  province  of 
the  judicial  tribunals  of  the  country  to  investigate  and  deter- 
mine, without  being  governed  by  the  action  of  the  land  officers. 
To  sustain  this  view,  defendants'  counsel  cite  Rogers  v.  Brent, 
5  Gilm.  578  ;  McDoioell  v.  Morgan,  28  111.  528  ;  Forbes  v.  Hall, 
34  ib.  167  ;  Brill  v.  Stiles,  35  ib.  307,  and  Aldrich  v.  Aldrich,  37 
ib.  35.     To  these  may  be  added,  Baty  v.  Sale,  43  ib.  351. 

These  two  classes  of  cases  may  seem,  at  first,  inconsistent 
with  each  other,  and  there  probably  are  some  expressions  in 
the  various  opinions  not  strictly  harmonious,  but  on  further 
consideration  it  will  be  seen  there  is  no  real  antagonism  in  the 
decisions.  The  cases  of  the  first  class  relate  to  preemption 
claims,  upon  which  the  land  officers  have  decided.  The  pre- 
emption law  of  1830  required  proof  of  the  facts  upon  which 
the  right  of  preemption  depended,  to  be  made  to  the  satisfac- 
tion of  the  register  and  receiver,  agreeably  to  rules  to  be  pre- 
scribed by  the  commissioner  of  the  general  land  office.  This, 
by  implication,  gave  them  the  right  to  decide  all  cases  of  con- 
tested preemption,  so  far  as  they  depended  upon  the  fact  of 
prior  settlement,  and  this  construction  has  been  uniformly  given 
to  the  law,  as  will  be  seen  in  the  cases  above  cited,  and  in 
other  authorities  quoted  in  the  opinions  pronounced  in  those 
cases.  The  finding  of  the  land  officers  upon  the  facts  in  mat- 
ters of  preemption,  has  been  held  conclusive  by  the  courts, 
upon  the  familiar  ground  that  such  officers,  in  these  proceed- 
ings, were  acting  in  a  quasi  judicial  capacity,  and  within  the 
scope  of  their  authority. 
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But  on  the  other  hand,  when  these  officers  have  undertaken 
to  cancel  a  patent  or  a  certificate  of  entry,  for  which  a  pur- 
chaser has  paid  his  money,  either  at  their  discretion,  or  under 
some  pretended  regulation  of  the  department  which  the  law  did 
not  authorize,  or  under  some  clearly  erroneous  construction  of 
the  laws  of  congress,  the  courts  have  held  themselves  not  bound 
by  such  acts  of  the  officers  of  the  land  department,  because 
they  were  not  exercising  a  judicial  function  within  the  limits 
prescribed  by  law.  The  cases  cited  by  counsel  for  defendant 
will  be  found  to  relate  to  proceedings  of  this  character. 

Between  these  two  classes  of  authorities,  there  is  a  clear  and 
sound  distinction.  In  the  one,  the  proceedings  of  the  land 
officers  are  held  conclusive,  because  judicial  in  their  character, 
and  within  their  conceded  jurisdiction.  In  the  other,  such 
proceedings  are  not  held  conclusive,  because  they  are  either 
ministerial  in  their  character,  or,  if  judicial,  beyond  the 
authority  given  by  the  acts  of  congress.  In  the  case  of  Baty 
v.  Sale,  ubi  supra,  which  is,  perhaps,  the  strongest  case  for 
the  defendant  upon  this  question,  the  commissioner  of  the  gen- 
eral land  office,  after  having  decided  that  the  preemption  had 
been  properly  proved,  and  the  entry  properly  made,  subse- 
quently undertook  to  cancel  the  entry,  on  the  ground  that  the 
preemptor  had  forfeited  his  right  by  failing  to  comply  with  a 
regulation  of  the  department,  requiring  a  renewal  of  his  appli- 
cation after  the  lands  had  been  temporarily  taken  out  of  mar- 
ket. The  court  held  the  department  had  no  power  to  make 
such  a  regulation,  and  that  the  preemptor  could  not  thus  be 
arbitrarily  divested  of  the  rights  given  to  him  by  law.  This, 
it  will  be  observed,  was  not  a  case  of  judicial  investigation, 
authorized  by  law,  of  the  facts  upon  which  the  right  of  pre- 
emption depends,  but  an  attempt,  by  force  of  an  unauthorized 
rule  of  the  department,  to  take  away  a  right  already  estab- 
lished. The  other  cases  cited  by  defendant,  are  still  more  dis- 
tinct from  the  opposing  class,  and  from  the  case  at  bar. 

We  find  it  impossible  to  distinguish  the  case  at  bar  from 
several  of  those  cited   by  complainant.      In  principle,   it  is 
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precisely  like  Gray  v.  Mc  Cance  and  Mc  Ghee  v.  Wright,  ubi  supra. 
In  Gray  v.  McCance,  it  is  true,  both  parties  claimed  under  a 
preemption,  but  there,  as  here,  one  party  had  paid  his  money 
and  obtained  his  certificate.  Besides,  as  the  power  is  given  to 
the  land  officers  to  adjudicate  upon  the  facts  which  give  a  pre- 
emption right,  they  must  necessarily  have  that  power  when  the 
right  is  contested  by  a  person  claiming  under  a  private  entry, 
as  well  as  when  both  claim  under  preemptions.  The  act  of 
1841,  in  terms,  gives  the  power  in  the  last  case,  but  the  previ- 
ous laws  give  it  in  both  cases,  by  necessary  implication.  Indeed* 
in  McGhee  v.  Wright  the  contest  was,  as  here,  between  a  pre- 
emption claimant,  and  a  claimant  under  a  private  entry.  There 
as  here,  the  latter  had  received  his  patent,  and  the  only  respect 
in  which  that  case  is  unlike  this,  is,  that  there  the  preemption 
claimant  had  received  a  patent  of  a  junior  date.  But  that  had 
no  bearing  whatever  upon  the  question  of  the  conclusive  effect 
of  the  decision  by  the  officers  of  the  land  department. 

In  the  case  before  us,  the  parties  have  submitted  their  claims 
to  a  tribunal  authorized  to  pass  upon  them  so  far  as  the  right 
of  preemption  depended  on  the  fact  of  settlement,  which  is  the 
only  question  raised  here  by  defendants,  it  being  insisted  by 
them  that  Bunn  was  not  a  settler  in  good  faith.  Both  parties 
produced  their  evidence  before  the  register  and  receiver,  and 
each,  in  turn,  prosecuted  an  appeal  to  a  higher  tribunal.  We 
must,  under  the  clear  current  of  authorities,  hold  the  decision 
of  that  tribunal  final  upon  the  questions  presented  by  this  rec- 
ord. 

The  circuit  court  should  have  rendered  a  decree  holding  the 
title  of  all  the  defendants  subject  to  complainant's  mortgage. 
The  decree  must  be  reversed,  the  costs  of  this  court  to  be  taxed 
against  Davis  and  Moore. 

Decree  reversed. 

At  the  January  term,  1871,  a  rehearing  was  granted  in  this 
case,  on  the  petition  of  the  appellees,  and  upon  the  second  argu- 
ment the  following  additional  opinion  was  announced. 
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Mr.  Chief  Justice  Lawkence*  delivered  the  opinion  of  the 
Court : 


A  rehearing  having  been  granted  in  this  case,  we  have  again 
considered  it,  but  see  no  reason  to  doubt  the  soundness  of  the 
conclusions  announced  in  the  former  opinion  filed  herein.  It 
is  unnecessary  to  add  anything  to  that  opinion,  in  regard  to  the 
questions  which  it  discusses.  We  will,  however,  state  our 
conclusions  upon  another  point  not  pressed  in  the  first  argu- 
ment, nor  considered  by  the  court,  but  upon  which  stress  is 
laid  in  the  petition  for  rehearing,  and  in  the  second  argu- 
ment. 

It  is  urged  by  counsel  for  appellee,  that  as  the  mortgage  was 
made  by  the  preemptor  before  the  patent  was  issued,  it  was 
void,  and  Bobbins  took  nothing  by  the  assignment.  This  posi- 
tion is  founded  on  the  twelfth  section  of  the  preemption  law  of 
1841,  which  reads  as  follows  : 

"And  be  it  further  enacted,  That  prior  to  any  entries  being 
made,  under  and  by  virtue  of  the  provisions  of  this  act,  proof 
of  the  settlement  and^improvement  thereby  required,  shall  be 
made  to  the  satisfaction  of  the  Register  and  Receiver  of  the 
Land  District  in  which  such  lands  may  lie,  agreeable  to  such 
rules  as  shall  be  prescribed  by  the  Secretary  of  the  Treasury, 
who  shall  each  be  entitled  to  receive  fifty  cents  from  each  appli- . 
cant  for  their  services  to  be  rendered  as  aforesaid ;  and  all 
assignments  and  transfers  of  the  right  hereby  secured,  prior  to 
the  issuing  of  the  patent,  shall  be  null  and  void." 

It  is  insisted  that  under  the  last  clause  in  the  foregoing  sec- 
tion, the  mortgage  is  void. 

In  order  to  arrive  at  a  satisfactory  conclusion  as  to  the 
meaning  to  be  given  to  this  section,  it  must  be  considered  in 

*After  the  foregoing  opinion  was  delivered,  at  the  June  term,  1870,  the  terra  of 
office  of  Mr.  Chief  Justice  Breese  having  expired,  Mr.  Justice  Lawrence,  being 
the  oldest  Justice  in  commission,  became  Chief  Justice. 
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connection  with  the  next,  or  thirteenth  section  of  the  same  act. 
That  provides  that,  before  any  person  claiming  the  benefit  of 
the  act,  shall  be  allowed  to  enter  the  land  occupied  by  him,  he 
shall  make  an  affidavit  before  the  register  or  receiver,  stating 
certain  facts,  one  of  which  is,  that  he  has  not  made  a  contract 
with  any  person,  by  which  the  title  to  be  acquired  by  him  from 
the  government,  will  enure  in  whole  or  in  part,  to  the  benefit 
of  any  person  except  himself.  The  section  further  provides, 
if  he  swears  falsely  in  the  premises,  he  shall  forfeit  the  money 
which  he  may  have  paid  for  the  land,  and  his  right  and  title  to 
the  land,  and  any  grant  or  conveyance  which  he  may  have 
made,  except  in  the  hands  of  bona  fide  purchasers,  for  a  valuable 
consideration,  shall  be  void. 

We  think  it  evident,  from  these  two  sections  considered 
together,  that  the  government  was  seeking  to  protect  itself 
against  claims  under  settlements  not  made  in  good  faith  for  the 
purpose  of  occupancy  by  the  settler  himself,  but  made  with  a 
view  of  securing  the  title  of  desirable  lands  Tor  speculators. 
In  order  to  accomplish  this,  the  twelfth  section  makes  null  and 
void  all  assignments  "  of  the  right  hereby  secured"  before  the 
patent  issues.  What  is  "  the  right  hereby  secured,"  referred 
to  in  this  phrase  ?  It  is  simply  the  right  of  preemption — the 
right  to  purchase  the  land  at  the  government  price,  in  prefer- 
ence to  any  other  person,  and  before  it  is  offered  at  public  sale. 
Any  transfer  of  that  right  is  forbidden,  and  any  contract  made 
before  the  purchase  from  the  government  is  completed,  by  which 
the  settler  should  agree  to  convey  his  title,  when  acquired,  to 
another,  would  be  void.  While  the  twelfth  section  refers 
simply  to  the  right  of  preemption  existing  in  the  settler,  before 
the  preemption  or  purchase  is  actually  made,  and  applies  to 
such  right  the  appropriate  words  "  transfer"  and  "  assignment," 
the  thirteenth  section,  in  declaring  the  penalty  for  a  false  affi- 
davit, provides  for  a  forfeiture  both  of  the  money  and  of  the 
title  to  the  land,  unless  it  has  passed  into  the  hands  of  an  inno- 
cent purchaser.  The  conveyance  which  is  pronounced  void  in 
this  section  in  case  of  perjury,  and  if  not  made  to  an  innocent 
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purchaser,  is  not  a  transfer  of  the  right  of  preemption  referred 
to  in  the  twelfth  section,  but  a  conveyance  of  the  title  acquired 
by  the  purchase,  and  hence  the  use  of  the  appropriate  words 
"grant"  and  "conveyance."  Hence,  too,  the  exception  in 
favor  of  innocent  purchasers.  A  person  buying  after  the  land 
has  been  entered,  whether  before  or  after  the  patent  is  issued, 
would  be  an  innocent  purchaser  if  buying  without  knowledge 
that  the  affidavit  was  false,  and  hence  his  rights  are  saved.  But 
there  is  no  saving  clause  for  innocent  purchasers  in  the  twelfth 
section,  because  in  the  transfer  of  the  mere  right  of  preemption, 
before  the  land  is  entered,  there  can  be  no  innocent  purchaser. 
The  purchaser  buying  only  a  right  of  preemption,  would  be 
chargeable  with  knowledge  that  he  bought  in  violation  of  the 
law. 

The  error  in  the  argument  of  counsel  for  appellee  lies  in  the 
assumption  that  the  right,  the  transfer  of  which  is  pronounced 
void  by  the  twelfth  section,  refers  not  only  to  the  right  of  pre- 
emption, but  also  to  the  title  acquired  by  the  actual  purchase 
of  the  land,  the  payment  of  the  money  therefor,  and  the  receipt 
of  a  certificate  of  entry.  The  only  ground  for  such  a  construc- 
tion is  the  use  of  the  phrase,  "  prior  to  the  issuing  of  the  pat- 
ent," in  the  clause  forbidding  the  assignment  of  the  right.  It 
is  certainly  an  inaccuracy  to  speak  of  the  right  of  preemption 
as  existing  until  the  issuance  of  the  patent,  when  the  right  has 
been  exercised,  and  the  person  possessing  it  has  made  his  proof, 
paid  his  money  and  received  a  certificate  of  purchase  which 
would  entitle  him,  by  its  express  terms,  to  a  patent,  as  soon  as 
it  should  be  presented  to  the  commissioner  of  the  general  land 
office.  Evidently  the  phrase  was  carelessly  used,  and  must  be 
construed  as  referring,  not  to  the  date  of  the  actual  issue  of  the 
patent,  but  to  the  time  when  the  right  to  it  actually  accrues, 
that  is,  the  time  when  the  land  is  purchased.  The  words  in 
the  act  are,  in  fact,  surplusage,  for  any  attempted  assignment 
of  the  right  of  preemption  would  necessarily  be  prior  to  the 
issuing  of  the  patent,  and  also  prior  to  the  entry  of  the  land. 
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That  we  are  not  mistaken  in  our  understanding  of  what  is 
meant  by  the  right,  the  transfer  of  which  is  prohibited,  is 
shown  by  recurring  to  the  previous  legislation  of  congress.  In 
the  third  section  of  the  preemption  act  of  1830,  we  find  the 
following  words  :  "  All  assignments  and  transfers  of  the  right 
of  preemption  given  by  this  act  prior  to  the  issuance  of  patents, 
shall  be  null  and  void."  Here  the  right  which  is  not  to  be 
transferred,  is  expressly  defined.  It  is  the  right  of  preemption. 
This  act,  by  its  terms,  was  to  remain  in  force  but  one  year,  and 
in  1832,  after  the  act  had  expired,  another  act  was  passed,  con- 
taining but  one  section,  which  merely  provided  that  certificates 
of  purchase,  issued  under  the  act  of  1830,  might  be  assigned, 
and  patents  be  issued  in  the  name  of  the  assignee.  This  act  was 
doubtless  passed  to  remove  any  doubts  which  might  arise  under 
the  first  act,  and  shows  clearly  that  it  was  not  the  policy  of  con- 
gress to  prohibit  the  transfer  of  certificates  of  purchase.  These 
different  acts  will  be  found  in  the  appendix  to  the  second  vol- 
ume of  Purple's  Statutes. 

It  is  incomprehensible  that  congress  should  have  intended  to 
prohibit  the  sale  of  lands  by  purchasers  from  the  government 
until  they  had  received  their  patents.  Such  a  prohibition 
would  have  been  not  only  grossly  unjust,  but,  so  far  as  we  can 
see,  without  object.  When  government,  by  its  officers,  was 
duly  satisfied  of  the  right  of  preemption,  and  had,  in  the  mode 
pointed  out  by  law,  made  sale  of  a  tract  of  land  and  received 
the  purchase  money,  it  held  the  legal  title  only  as  trustee,  and 
the  purchaser  was  entitled  to  it  as  soon  as  the  patent  could  be 
issued.  But  considerable  delays  would  frequently  and  proba- 
bly generally  occur  in  the  issuing  of  patents,  and  to  prevent 
the  owner  of  land  for  which  he  had  fully  paid  from  selling  it 
until  the  patent  should  be  received,  would  be  to  the  last  degree 
unreasonable.  If  it  were  conceded  that  the  government  could 
impose  such  a  condition  upon  purchasers,  and  that  it  designed 
to  do  so,  it  should  be  construed  merely  as  a  condition  of  which 
the  government  alone  could  take  advantage.  But  we  have  no 
idea  the  government  intended  to  impose  such  a  condition.     As 
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a  matter  of  fact,  certificates  of  entry  have  always  been  consid- 
ered assignable  in  this  State,  and  by  the  fourth  section  of  the 
chapter  of  evidence,  they  have  been  made  evidence  of  legal 
title,  on  which  recovery  could  be  had  in  ejectment,  either  by 
the  person  making  the  entry,  his  heirs  or  assigns,  unless  a  para- 
mount title  is  shown. 

We  are  of  opinion  the  mortgage  in  this  case,  being  made 
after  Bunn  entered  the  land  and  received  his  certificate,  was 
not  void  under  the  act  of  congress. 

We  are  also  of  opinion  the  defendants  were  not  entitled  to 
have  the  taxes  paid  by  them  made  a  prior  lien  to  the  mort- 
gage. 

The  other  points  made  on  the  re-argument  fall  within  the 
principles  announced  in  the  former  opinion.  They  relate  to 
the  right  of  preemption  litigated  before  another  tribunal. 

Decree  reversed. 


Illinois  Centkal  Eaileoad  Company 

v. 

Eobert  A.  McClellan. 


1.  Carriers — delay  in  transporting  grain — perishable  property.  In  an 
action  against  a  railroad  company  to  recover  for  injury  to  a  quantity  of 
corn,  occasioned  by  delay  in  the  transportation  of  the  same,  the  defendants 
can  not  claim  exemption  from  liability  under  a  clause  in  the  bill  of  lading 
which  releases  them  from  loss  on  perishable  property.  Mature,  merchant- 
able corn  can  not  be  regarded  of  that  character. 

2.  Same — duty  in  regard  to  delivery  of  goods.  Only  the  acts  of  God  or 
the  public  enemy  will  excuse  common  carriers  for  non-delivery  of  goods 
entrusted  to  them  for  transportation. 

3.  Same — duty  as  to  preservation  of  goods.  But  while  carriers  are 
insurers  for  the  delivery  of  goods  bailed,  they  are  not  insurers  that  they 
shall  reach  their  destination  in  the  same  condition  in  which  they  were 
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shipped.  They  are  not  liable  for  losses  from  ordinary  wear  and  tear  of 
goods  in  the  course  of  transportation,  or  from  their  ordinary  loss,  deteriora- 
tion in  quantity  or  quality  in  the  course  of  the  voyage,  or  from  inherent 
natural  infirmity  and  tendency  to  damage,  or  which  arise  from  the  per- 
sonal neglect  or  wrong,  or  misconduct  of  the  owner  or  shipper  of  the  goods. 

4.  But  a  common  carrier  is  bound  to  use  due  diligence  for  the  preserva- 
tion of  the  goods  from  damage  and  deterioration.  If  the  care  which  pru- 
dent men  ordinarily  take  of  their  own  property  be  omitted  and  loss  ensue, 
the  carrier  will  be  liable. 

5.  And  the  carrier  will  be  liable  for  any  damage  to  property  resulting 
from  unreasonable  delay  in  transportation,  unless  excused  by  uncontrolable 
circumstances. 

6.  Same — what  constitutes  unreasonable  delay.  Where  corn  was  received 
by  a  railroad  company  to  be  transported  to  a  point,  the  usual  time  for 
reaching  which  was  two  and  one-half  to  three  days,  and  there  was  such 
delay  on  the  part  of  the  company  that  the  shipment  did  not  reach  its  des- 
tination, a  part  of  it  until  eleven  days  and  a  part  forty-five  days  after  it  was 
shipped :  Held,  this  was  such  delay  as  would  render  the  company  liable 
for  any  damage  resulting  to  the  corn  by  reason  thereof,  there  being  no  suf- 
ficient excuse  to  justify  it. 

7.  Same — military  control  of  a  railroad,  as  an  excuse  for  delay.  The 
mere  fact  that  a  railroad  was  under  the  control  of  the  military  authorities, 
in  a  time  of  war,  at  the  time  the  company  received  freight  for  transporta- 
tion, will  not  excuse  the  carrier  from  his  obligation  to  deliver  the  goods 
within  a  reasonable  time,  it  appearing  that  the  military  authorities,  so  far 
from  preventing  them  being  transported,  gave  express  permission  for  that 
purpose.  And  especially  would  this  be  the  case  where  the  carrier  had 
failed  to  limit  his  liability,  in  respect  to  such  contingencies. 

8.  Same — of  obstructions  at  tlie  place  of  delivery.  Nor  would  the  fact 
that  the  accumulation  of  cars  and  freight  at  the  place  of  delivery,  was  such 
that  the  company  could  not  reach  that  point  within  a  reasonable  time, 
exonerate  the  carrier,  it  being  within  the  power  of  the  company  to  have 
removed  the  obstruction.  The  interest  or  mere  convenience  of  the  carrier 
should  not  be  allowed  to  stand  in  the  way  of  his  duty,  in  that  respect.  And 
moreover,  the  carrier  should  provide  in  his  contract  for  such  a  contingency, 
if  he  would  limit  his  liability. 

9.  Measure  of  damages — in  suit  against  a  carrier  for  not  delivering 
goods  in  proper  time.  In  an  action  against  a  carrier,  to  recover  for  dam- 
age to  grain,  resulting  from  unreasonable  delay  in  its  transportation,  if 
the  grain  was  to  be  delivered  under  a  contract  of  sale  by  the  shipper,  the 
contract  price  should  be  taken  as  the  basis  for  estimating  the  damages ; 
otherwise,  the  market  price  at  the  place  of  delivery,  at  the  time  the  grain 
should  have  reached  there,  should  govern. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Robert  A. 
McClellan,  against  the  Illinois  Central  Railroad  Company,  as 
a  common  carrier,  to  recover  for  damage  to  a  quantity  of  corn 
shipped  by  the  plaintiif  upon  the  defendants'  road  from  vari- 
ous points  in  this  State,  and  to  be  transported  to  the  city  of 
Cairo,  the  damage  resulting  from  the  alleged  neglect  of  the 
defendants  to  deliver  the  corn  within  a  reasonable  time. 

The  shipments  were  made  under  bills  of  lading,  of  which 
the  following  is  a  copy : 

Hudson  Station,  April  and  May,  1865. 
Received  from  R.  A.  McClellan,  in  apparent  good  order,  by 

the  Illinois  Central  Railroad  Company,  consigned  to ,  the 

following  articles,  as  marked  and  described  in  the  margin, 
subject  to  the  conditions  and  regulations  as  per  published 
tariff  of  said  company,  and  payment  of  freight  at  the  rate 

of per  100  lbs. ;  and  such  other  expenses  or  charges  as 

may  have  accrued  upon  said  articles.  It  is  expressly  agreed 
and  understood  that  the  company  are  not  responsible  for  loss 
of  goods  of  which  the  contents  are  unknown ;  for  leakage  of 
any  kinds  of  liquids,  breakage  of  any  kinds  of  glass,  carboys 
of  acids,  or  articles  packed  in  glass ;  stoves  or  stove  furniture, 
castings,  machinery,  carriages,  furniture,  musical  instruments 
of  any  kind,  packages  of  eggs,  or  for  loss  or  damage  on  hay, 
hemp,  cotton,  or  any  articles  the  bulk  of  which  renders  it 
necessary  to  be  shipped  in  open  cars,  or  for  damage  on  perish- 
able property  of  any  kind,  occasioned  by  delays  from  any 
cause,  or  change  of  weather,  or  for  damage  or  loss  by  fire,  or 
for  loss  or  damage  on  the  lakes  or  rivers,  unless  it  can  be 
shown  that  such  damage  or  loss  occurred  through  the  negli- 
gence or  default  of  the  agents  of  the  company.  And  it  is 
further  especially  understood,  that  for  all  loss  and  damage 
occurring  in  the  transit  of  said  packages,  the  legal  remedy 
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shall  be  against  the  particular  carrier  or  forwarder  only,  in 
whose  custody  the  said  packages  may  actually  be  at  the  time 
of  the  happening  thereof,  it  being  understood  that  the  said 
Illinois  Central  Railroad  Company  assumes  no  other  responsi- 
bility for  their  safety  or  safe  carriage  than  may  be  incurred  on 
its  own  road.  All  packages  subject  to  charge  for  cooperage, 
if  necessary. 

The  usual  time  for  transporting  freight  from  the  places  of 
shipment  to  the  place  of  destination,  was  shown  to  be  from 
two  and  one-half  to  three  days,  when  it  appears  these  ship- 
ments were  not  delivered  at  Cairo  in  a  shorter  time  than 
eleven  days,  and  some  of  them  were  delayed  on  the  route  as 
long  as  forty-five  days. 

After  the  grain  arrived  at  Cairo,  the  place  of  destination,  it 
was  found  to  be  damaged  from  being  overheated,  and  was  sold 
at  a  very  low  price. 

The  defendants  set  up  as  an  excuse  for  the  delay  in  deliver- 
ing the  corn,  that  prior  to  the  time  of  its  shipment,  the  gov- 
ernment of  the  United  States,  through  its  military  officers,  had 
assumed  the  control  of  their  road  for  its  own  purposes,  in  the 
transportation  of  troops,  army  supplies  and  munitions  of  war, 
excluding  the  company  from  the  management  of  its  affairs  to 
such  an  extent  that  the  delay  in  delivering  this  grain  was 
unavoidable. 

The  company  further  allege,  that  by  reason  of  the  large 
number  of  cars  and  quantity  of  freight  accumulated  on  the 
tracks  of  the  road  at  Cairo,  through  the  action  of  the  military 
authorities,  it  was  impossible  to  deliver  this  grain  at  an  earlier 
period. 

A  detail  of  the  facts  connected  with  this  defense  will  be 
found  in  the  opinion  of  the  court. 

A  trial  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff.  The  defendants  thereupon  took 
this  appeal. 
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Messrs.  Williams  &  Burr,  Mr.  George  Trumbull  and 
Mr.  Charles  Emerson,  for  the  appellants. 

Common  carriers  are  not  liable  for  delay,  when  they  have 
exercised  due  diligence,  and  have  been  interrupted  by  causes 
beyond  their  control.  Pierce  on  Railways,  p.  411 ;  19  Barb. 
36;  2  Kernan,  245;  Clark  v.  Barnwell,  12  Howard,  279;  14 
Wend.  215;  12  Barb.  321;  18  111.  489;  Edwards  on  Bail- 
ments, 520,  523,  524,  526. 

Where  the  law  creates  a  duty  or  charge,  and  the  party  is 
disabled  to  perform  it,  without  any  default  in  him,  and  hath  no 
remedy  over,  then  the  law  will  excuse  him;  but  when  the 
party  by  his  own  contract  creates  a  duty  or  charge  upon  him- 
self, he  is  bound  to  make  it  good,  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract.  7  Term  Rep.  267.  In  the 
case  of  Hadley  v.  Clarke,  7  Term,  259,  the  contract  was  to 
carry  the  goods,  the  dangers  of  the  sea  only  excepted. 

The  bill  of  lading  given  by  the  Illinois  Central  Railroad 
Company,  contained  this  provision :  That  the  company  are 
not  responsible  for  damages  on  perishable  property  of  any 
kind,  occasioned  by  delays  from  any  cause. 

The  action,  however,  is  brought  against  the  company,  not  on 
special  contract,  but  as  common  carriers,  and  attempts  to  hold 
the  company  liable,  by  reason  of  the  legal  duty  cast  upon  them 
as  common  carriers ;  this  being  only  a  legal  duty,  it  is,  in  the 
case  above  quoted,  a  sufficient  defense  to  show  that  the  com- 
pany was  not  able  to  perform  the  duty. 

Unless  the  carrier  contracts  to  deliver  the  goods  in  a  particu- 
lar time,  he  is  not  liable  for  a  delay  not  caused  in  any  way  by 
his  fault.     Conyer  v.  Hudson  River  Railroad  Co.  6  Duer,  375. 

If  the  bill  of  lading  in  this  case  is  a  special  contract  between 
the  parties,  and  was  so  declared  upon,  we  should  then  hold  that 
by  its  terms  the  appellants  were  not  liable  for  any  damages  for 
detention  of  the  freight  by  delay  in  shipment,  but  it  will  be 
time  enough  to  discuss  this  branch  of  the  case  when  a  suit  is 
brought  upon  the  bill  of  lading  as  a  special  contract.  York 
Co.  v.  Illinois  Central  Railroad  Co.  3  Wall.  U.  S.  Rep.  107. 
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Messrs.  Lincoln,  Smith  &  Waknock,  with  whom  was  Mr. 
W.  H.  Hanna,  for  the  appellee. 

The  company  knew  of  the  contingencies  in  the  way  of  a 
prompt  delivery  of  the  grain  at  the  time  they  received  it,  and 
the  receipt  of  it  was  a  virtual  agreement  that  they  could  and 
would  carry  and  deliver  it  within  such  time  as  was  usual  and 
was  safe  to  the  grain.  Place  v.  Union  Express  Co.  2  Hilton,  27. 
The  case  of  Wibert  v.  New  York  &  Erie  Railroad  Co.  19  Barb. 
36,  does  not  apply,  for  the  reason  that  in  that  case  the  damage 
was  not  caused  by  the  delay,  whereas  in  this  case',  and  in  Place 
v.  Union  Express  Co.  the  damage  was  caused  by  the  unreason- 
able delay. 

The  bill  of  lading  in  this  case  is  a  special  contract,  contain- 
ing limitations  upon  the  common  law  liability  of  the  carrier, 
which,  it  is  pretty  well  settled,  is  allowable.  Door  v.  The  N, 
J.  W.  Nav.  Co.  1  Kern.  492 ;  N.  J.  W.  Nav.  Co.  v.  Mer.  Bank, 
6  How.  384 ;  Brehne  v.  Adams  Express  Co.  25  Md.  R.  335 ; 
Illinois  Central  Railroad  Co.  v.  Morrison,  19  111.  140;  Illinois 
Central  Railroad  Co.  v.  Smyser,  38  111.  361.  But  this  can  only 
be  within  certain  limits.  He  can  not  contract  to  excuse  him- 
self from  negligence.  Graham  v.  Davis,  4  Ohio  St.  R.  374 ; 
Davidson  v.  Graham,  2  Ohio  St.  R.  131 ;  Welsh  v.  Railroad  Co. 
10  Ohio  St.  R.  75 ;  Illinois  Central  Railroad  Co.  v.  Morrison, 
19  111.  140  ;  Illinois  Central  Railroad  Co.  v.  Smyser,  38  111.  361  ; 
The  contract  under  which  these  shipments  were  made,  so  far 
as  it  was  a  mere  receipt  for  the  goods,  could  be  explained  by 
parol.  1  Greenlf.  Ev.  sec.  305 ;  Higgin  v.  The  U.  S.  Mail 
Ship  Co.  3  Blackf.  C.  C.  R.  283. 

But  so  far  as  it  contained  the  terms  of  the  contract,  it  could 
not  be  explained  or  construed  by  parol  evidence.  1  Greenlf. 
Ev.  305  ;  Woff  v.  Myers,  3  Sandf.  305  ;  Myers  v.  Peck,  28  N.  Y. 
590. 

So  it  was  not  competent  to  show  the  plaintiff  knew  of  or 
consented  to  the  delay  at  the  time  of  shipment. 

Inasmuch  as  this  contract  contained  specific  exceptions,  no 
other  or  further  condition  can  be  supplied  by  law,  or  by  parol 
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evidence.  Broom's  Legal  Maxims,  414,  415 ;  Aspclin  v.  Austin, 
5  Ad.  &  El.  N.  S.  684 ;  Hare  v.  Horton,  5  B.  &  Ad.  939 ; 
Cooper  v.  Walker,  4  B.  &  C.  49. 

The  law  construes  this  contract  to  be  one  to  carry  within  a 
reasonable  time.  Angell  on  Car.  sec.  283;  Hand  y.  Bay nes, 
4  Whart.  213 ;  Raphael  v.  Pickford,  6  Scott  N.  R.  484 ;  Bennett 
v.  Byram,  38  Miss.  21. 

This  construction  being  that  fixed  by  the  law,  upon  an  une- 
quivocal written  instrument,  it  cannot  be  controlled  or  changed 
by  parol.  Insurance  Co.  v.  Wright,  4  Wallace,  479 ;  Oelricks 
v.  Ford,  23  How.  U.  S.  534 ;  Webster  v.  Paul,  10  Ohio  St.  R. 
534. 

It  was  not  competent,  therefore,  to  show  that  the  plaintiff 
knew  the  road  was  blocked  up  and  that  the  goods  would  not 
or  could  not  be  forwarded  within  a  reasonable  time.  Western 
Tr.  Co.  v.  Newhall,  24  111.  468 ;  Michigan  Central  Railroad  Co. 
v.  Hale,  6  Mich.  256. 

The  company  received  this  corn  knowing  its  nature  and 
liability  to  spoil  in  that  season  of  the  year  by  delay,  and  they 
knew  their  own  condition,  and  they  can  not  excuse  themselves 
simply  by  showing  that  they  could  not  fulfill  their  contract, 
from  causes  beyond  their  control.  Dermott  v.  Jones,  2  Wallace, 
7  ;  School  Trustees  of  Trenton  v.  Bennett,  3  Dutcher,  518  ;  Adams 
v.  Nichols,  9  Pick.  276 ;  Bullock  v.  Dommitt,  6  Term  R.  657 ; 
Breckwick  Co.  v.  Pritchard,  6  Term,  752;  Bebe  v.  Johnson,  19 
Wend.  502  ;  Beal  v.  Thompson,  3  Bos.  &  Pull.  420 ;  Paradine 
v.  Jane,  Aleyn's  Sel.  Cas.  27 ;  Harmony  v.  Bingham,  2  Kern. 
115. 

There  being  no  exception  in  this  bill  of  lading,  because  of 
the  accumulation  of  cars  at  Cairo,  the  company  can  not  excuse 
themselves  from  the  obligations  resulting  from  the  written 
contract,  on  that  ground.  The  case  of  Wibert  v.  The  New 
York  &  Erie  Railroad  Co.  can  not  be  regarded  as  the  settled 
law  of  New  York.  See  the  opinions  of  Chief  Justice  Gardner 
and  Judge  Hand,  in  that  case,  2  Kern.  254,  and  Read  v.  Spaul- 
ding,  30  N.  Y.  639. 


1870.]  I.  C.  E.  K.  Co.  v.  McClellan.  65 


Opinion  of  the  Court. 


Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  ease,  against  appellants,  as  com- 
mon carriers,  alleging  a  neglect  of  duty,  in  failing  to  deliver  a 
number  of  car  loads  of  corn  at  Cairo,  within  a  reasonable  time 
after  receiving  it  for  transportation,  whereby  it  became  heated 
and  of  little  or  no  value.  It  appears  that  appellee  sold  to 
Cobb,  Christy  &  Co.  and  Cobb,  Blaisdale  &  Co.,  who  had  con- 
tracted to  the  government,  through  Fallis,  their  agent,  two 
lots  of  corn  of  10,000  bushels  each.  The  sale  was  made  some 
time  in  January,  1865,  10,000  bushels  to  be  delivered  on  the 
cars  by  the  twentieth  of  February,  and  the  balance  by  the  first 
of  March  of  that  year.  The  lot  last  to  be  delivered,  was 
at  the  price  of  $1.07  per  bushel.  The  first  lot  was  delivered 
within  the  specified  time,  and  some  three  thousand  bushels  of 
the  last  lot.  Afterwards,  the  time  was  extended  for  the 
delivery  of  the  remainder  until  the  tenth  of  April,  1865.  When 
placed  on  the  cars,  and  receipts  taken,  the  corn  was  to  be  paid 
for  by  the  purchasers,  on  the  delivery  of  the  receipts  to  Fallis, 
but  appellee  was  to  stand  the  government  inspection  at  Cairo. 
The  corn  which  was  put  on  the  cars  after  the  first  of  March, 
and  before  the  tenth  of  April,  in  fulfilment  of  the  agreement, 
is  the  subject. of  this  controversy,  as  well  as  corn  shipped  in 
May. 

Appellee  seems  to  have  had  the  amount  of  grain  necessary 
to  fill  this  contract,  and  had  it  placed  on  the  cars  of  appellants 
before  the  tenth  day  of  April,  1865.  He,  at  the  time,  took 
receipts  or  freight  bills  from  the  company,  specifying  the 
amount  each  car  contained ;  that  Gildersleve  shipped  the  larger 
portion  at  Hudson,  and  the  remainder  at  El  Paso ;  that  the 
corn  was  then  sound  and  in  good  condition.  At  the  time  of 
the  various  shipments,  the  employees  of  the  company  gave 
regular  shipping  receipts.  These  all  seem  to  have  been  given 
prior  to  the  ninth  day  of  April,  but  four  other  cars  were 
loaded  on  the  sixteenth  and  seventeenth  days  of  May,  which, 
so  far  as  we  have  been  able  to  discover,  constituted  a  separate 
5 — 54th  III. 
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transaction,  but  it  seems,  from  the  evidence,  like  the  other,  to 
have  become  worthless  by  delay  in  its  delivery,  or  at  least  a 
portion  of  it.  The  evidence  shows  that  no  portion  of  the  first 
cars  arrived  in  Cairo  in  less  than  eleven  days,  and  the  last  of 
it  as  much  as  forty-five  days.  It  appears,  from  the  evidence, 
that  the  usual  time  required  to  run  freight  from  the  points 
where  this  corn  was  shipped  to  its  destination,  was  from  two 
and  a  half  to  three  days. 

A  large  portion  of  the  corn  thus  shipped,  when  it  arrived  in 
Cairo,  was  spoiled  from  heating,  and  was  sold  in  its  damaged 
condition,  and  netted  but  seven  cents  per  bushel. 

The  jury  have  found  that  the  damage  sustained  by  appellee 
grew  out  of  the  failure  of  appellants  to  deliver  the  corn  at 
Cairo  within  a  reasonable  time ;  and  a  careful  examination  of 
the  evidence  clearly  shows,  that  had  the  corn  been  transported 
in  the  usual  time,  it  could  not  have  heated  before  its  arrival  at 
Cairo,  and  that  it  was  customary  for  the  government  officer  to 
inspect  such  grain  within  twenty-four  hours  after  its  arrival. 
It  is,  therefore,  clear,  that  had  this  grain  been  transported  in 
the  usual  time,  appellee  would  not  have  sustained  any  loss ; 
and  inasmuch  as  appellants  are  common  carriers,  subject  to 
all  liabilities  and  burthens  incident  to  that  business,  they  must 
be  held  responsible  for  all  losses  sustained  by  reason  of  any 
neglect  of  duty  on  their  part,  unless  they  have  limited  their 
liability  by  special  agreement,  or  they  have  shown  such  a  state 
of  facts  as  the  law  holds  an  excuse  for  failing  to  deliver  this 
grain  within  a  reasonable  time.  No  principle  of  law  is  better 
recognized  or  more  firmly  established,  than  that  a  common 
carrier  is  bound,  in  the  transportation  of  goods,  to  deliver 
within  a  reasonable  time,  and  a  failure  to  do  so  renders  them 
liable  for  all  proximate  damages  which  may  ensue. 

The  receipt  given  by  the  company  for  this  grain,  contains  a 
number  of  conditions,  none  of  which,  however,  can  apply  to 
this  character  of  property.  If  it  were  contended  that  it  falls 
within  the  clause  which  releases  them  from  loss  on  perishable 
property,  it  can  not  be  allowed,  as  grain  can  not  be  held  to  be 
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of  that  nature.  All  know  that  with  reasonable  care,  corn  can 
be  preserved  for  many  years.  In  one  sense,  nearly  all  things 
are  perishable,  as  grain,  vegetables,  timber,  animals,  and  even 
many  kinds  of  metal  perish,  or  cease  to  retain  their  usual 
character.  Perishable  property,  in  the  commercial  sense,  is 
that  which,  from  its  nature,  decays  in  a  short  space  of  time, 
without  reference  to  the  care  it  receives.  Of  that  character, 
are  many  varieties  of  fruits,  flowers,  some  kinds  of  liquors, 
and  numerous  vegetable  productions.  But  to  say  mature,  mer- 
chantable corn  Avas  of  that  character,  would  be  a  perversion 
of  language.  This  clause  does  not,  therefore,  govern  the  loss 
in  this  case. 

It  is,  however,  insisted  that  the  general  government  had 
military  possession  of  the  road,  and  that  the  company  can  not 
be  held  liable  for  the  delay  and  the  injury  resulting  therefrom. 
Appellants,  to  prove  the  defense,  read  in  evidence  an  order 
from  the  war  department,  which  declares  that  by  virtue  of  the 
authority  conferred  by  act  of  congress,  the  president  takes 
military  possession  of  all  railroads  in  the  United  States,  from 
and  after  the  twenty-fifth  of  May,  1862,  the  date  of  the  order, 
and  directs  the  respective  railroad  companies,  their  officers  and 
servants,  to  hold  themselves  in  readiness  for  the  transportation 
of  troops  and  munitions  of  war,  as  may  be  ordered  by  the 
military  authorities,  to  the  exclusion  of  all  other  business. 

On  the  twenty-fourth  of  December,  1863,  Major  General 
Grant,  in  command  of  the  army  of  the  Mississippi,  issued  an 
order  defining  the  regulations  to  be  observed  by  railroads.  It 
orders  that  the  quartermaster's  department  shall  have  control 
of  military  railroads  so  far  as  relates  to  the  transmission  of 
military  freight  and  military  passengers,  with  power  to  exclude 
such  other  freight  and  passengers  as  may  be  deemed  necessary. 

The  chief  quartermaster,  Allin,  on  the  eleventh  of  January, 
1864,  addressed  an  order  to  Colonel  Myers,  chief  quartermas- 
ter at  St.  Louis,  in  which  he  states  that  owing  to  the  obstruc- 
tion to  river  navigation,  the  full  force  of  all  railroads  leading 
from  the  source  of  supply,  is  required,  and  names  the  Illinois 
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Central  as  one  of  those  roads,  and  directs  that  whatever  gov- 
ernment freight  he  might  have  at  any  point  for  shipment  over 
that  road,  must  be  carried  to  the  exclusion  of  all  private  prop- 
erty, if  necessary ;  that  whatever  supplies  the  government  may 
have  contracted  for,  or  might  thereafter  contract  for,  should 
take  precedence  of  private  freight.  He  also  directs  that  requi- 
sition be  made  upon  the  agents  of  the  Illinois  Central  Rail- 
road to  the  full  extent  of  their  capacity,  if  necessary,  for 
transportation.  Appellants  also  read  in  evidence  a  large 
number  of  orders  from  the  military  authorities,  specially 
directing  shipments  of  corn,  oats  and  hay,  running  through 
the  two  last  years  of  the  war,  some  immediately  before,  and 
others  immediately  after  the  receipts  were  given  for  the  corn 
in  controversy. 

Arthur,  the  general  superintendent  of  the  road,  testified  that 
in  shipping  freight  the  agents  of  the  road  obeyed  military 
orders ;  that  the  military  authorities  took  charge  of  the  cars 
on  their  arrival  at  Cairo,  and  had  them  unloaded,  and  would 
not  permit  the  company  to  discharge  the  freight ;  that  in  doing 
so,  the  track  at  Cairo  became  blocked  to  such  an  extent  that 
cars  could  not  be  run  into  the  city.  He  states  that  appellee 
and  Fallis  came  to  him  in  the  latter  part  of  March,  or  first  of 
April,  1865,  to  procure  transportation  for  this  grain ;  that  hav- 
ing orders  from  the  military  authorities  to  ship  for  Cobb,  Blais- 
dale  and  Co.  and  O.  P.  Cobb,  Christy  &  Co.,  he  stated  that  he 
would  furnish  cars  if  they  should  be  promptly  at  Cairo  to 
attend  to  unloading  them ;  that  the  cars  were  so  furnished. 

Forsythe,  the  general  freight  agent  of  the  road,  testified  that 
he  acted  under  the  orders  of  the  quartermaster's  department, 
and  did  not  look  to  the  directors  of  the  road  for  orders  in 
shipping  freight;  that  but  few  cars  went  through  to  Cairo, 
except  upon  military  orders ;  that  the  government  was  not 
able  to  unload  the  cars  at  Cairo,  and  freight  accumulated  at 
that  point  and  along  the  entire  length  of  the  road ;  that  gov- 
ernment could  not  unload  them  as  fast  as  the  company  could 
deliver  them  at  Cairo ;  that  government  took  about  sixty  cars 
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a  day  daring  the  month  of  April,  and  about  forty-five  to  fifty 
per  day  during  the  month  of  May,  1865;  that  the  company 
could  have  sent  in  from  two  hundred  and  fifty  to  three  hun- 
dred cars  per  day,  and  have  unloaded  two  hundred  to  two  hun- 
dred and  fifty  per  day,  had  the  government  not  interfered  ;  that 
the  side  tracks  at  Cairo  would  hold  from  two  hundred  and  fifty 
to  three  hundred  cars,  and  there  were,  at  that  time,  about  eight 
hundred  along  the  line  of  the  road.  He  states  that  he  might 
have  started  these  cars,  but  would  perhaps  have  to  stop  them 
at  Decatur,  as  he  could  not  get  into  Cairo  on  account  of  its 
being  blocked  with  cars. 

He  states  that  when  corn  was  rejected,  it  was  not  unloaded 
by  the  government,  but  was  caped  for  by  the  owner  or  con- 
signee, or  sold  by  the  company  to  pay  freights ;  that  a  large 
portion,  perhaps  one-half  the  corn  which  came  to  Cairo  that 
spring,  was  rejected  on  its  inspection. 

Johnson,  the  freight  agent  at  Cairo,  stated  that  all  the  grain 
which  passed  inspection  was  taken  charge  of  by  the  govern- 
ment, and  was  unloaded  by  the  quartermaster.  But  all  that 
was  rejected  was  thrown  back  on  other  parties ;  that  a  large 
portion  of  the  rejected  corn  had  to  be  taken  care  of  by  the 
company,  because  the  consignees  refused  to  receive  it,  and  that 
it  was  then  their  duty  to  take  care  of  it,  to  secure  the  charges 
for  freight.  He  thinks  there  was  a  time  when  fifty  per  cent 
of  what  was  brought  to  Cairo  was  rejected,  but  is  unable  to 
say  what  was  the  proportion  in  April  and  May  of  that  year. 
He,  as  well  as  both  the  other  witnesses,  say  that  the  corn  was 
generally  inspected  within  twenty-four  hours  after  its  arrival 
in  Cairo,  and  this  witness  says  that  it  was  from  five  days  to 
two  weeks  after  inspection  before  the  rejected  corn  was  brought 
around  on  the  track  to  be  unloaded.  He  says  their  warehouses 
were  full,  and  the  difficulty  in  disposing  of  this  grain  arose 
from  a  want  of  room  for  its  storage ;  that  a  portion  of  this 
rejected  corn  was  placed  on  wharf-boats,  and  a  part  on  steam- 
boats, but  they  were  not  sufficient  to  hold  the  rejected  corn, 
and  boats  were  at  that  time  scarce. 
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Do  these  facts  establish  the  defense  which  has  been  inter- 
posed? Common  carriers  are  held  to  the  highest  degree  of 
diligence.  It  is  only  the  acts  of  God  or  the  public  enemy  that 
excuse  the  non-delivery  of  goods  entrusted  to  their  care  for 
transportation.  But  while  this  is  true  of  the  delivery,  their 
duty  in  respect  to  the  preservation  of  the  property  from  dete- 
rioration is  not  of  so  high  a  character.  A  common  carrier  is 
not  liable  for  losses  from  ordinary  wear  and  tear  of  goods  in 
the  course  of  transportation,  or  from  their  ordinary  loss,  dete- 
rioration in  quantity  or  quality  in  the  course  of  the  voyage,  or 
from  inherent  natural  infirmity  and  tendency  to  damage,  or 
which  arise  from  the  personal  neglect  or  wrong,  or  misconduct 
of  the  owner  or  shipper  of  the  goods.  Story  on  Bailment,  sec. 
492  A.  But  the  common  carrier  is  bound  to  observe  due  care 
and  diligence  for  the  preservation  of  the  goods  from  damage  and 
deterioration.  Angell  on  Carriers,  214.  While  they  are  insurers 
for  the  delivery  of  the  goods  bailed,  they  are  not  insurers  that 
they  shall  reach  their  destination  in  the  same  condition  in 
which  they  were  shipped.  They  are,  however,  bound  to  use 
due  care  and  diligence  for  the  preservation  of  the  property 
thus  entrusted  to  their  care.  If  the  care  which  prudent  men 
would  ordinarily  take  of  their  own  property  be  omitted,  and 
loss  ensue,  then  the  common  carrier  must  be  held  liable. 

It  is  also  true  that  a  common  carrier  must  deliver  goods 
without  unreasonable  delay ;  and  if  damage  be  sustained  by 
reason  of  a  neglect  to  transport  goods  thus  received  in  the 
ordinary  time,  unless  excused  by  uncontrolable  circumstances, 
the  carrier  must  respond  in  damages  for  the  loss.  Having 
possessed  himself  of  the  goods  to  be  transported,  he  must  act 
in  good  faith,  and  perform  the  duty  within  a  reasonable  time, 
or  be  held  liable  for  loss  which  ensues. 

In  this  case,  there  was  unusual  and  great  delay,  and  that 
being  shown,  it  devolves  upon  appellants  to  excuse  or  justify 
their  conduct,  or  they  must  be  held  liable  for  the  damages 
resulting  from  that  delay.  While  they  have  shown  that  the 
military  authorities  gave  orders  or  permission  to  ship  military 
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stores  or  grain  and  forage  designed  for  the  use  of  the  army, 
they  fail  to  show  any  interference  on  the  part  of  army  officers 
which  prevented  the  company  from  sending  this  grain  forward 
in  the  usual  time.  No  order  was  given,  after  it  was  received, 
forbidding  its  shipment.  On  the  contrary,  Arthur  testifies 
that  he  had  orders  to  ship  grain  for  Cobb,  Blaisdale  &  Co.  and 
Cobb,  Christy  &  Co.,  and  had  agreed  with  their  agent,  Fallis, 
and  appellee,  to  furnish  transportation  for  this  grain,  which  he 
did,  when  it  was  received  by  the  company.  So  far,  then,  from 
the  company  being  prevented  by  the  military  authorities  from 
transporting  this  grain,  they  had  express  permission  for  the 
purpose.  The  road  was  still  operated  by  the  employees  of  the 
company,  and  they  gave  no  notice  that  the  road  was  under  the 
control  of  the  officers  of  the  army,  nor  did  they  stipulate  in 
the  bill  of  lading  that  any  act  of  the  military  authorities 
should  relieve  them  from  their  duty  of  common  carriers. 
Hence  wTe  see  no  force  in  the  position  assumed,  that  the  road 
was  under  military  authority,  and  they  were  prevented  from 
sending  the  grain  forward,  in  the  ordinary  time  required  for 
such  purpose. 

Much  stress  is,  however,  laid  on  the  fact  that  the  track  was 
obstructed  at  Cairo,  with  cars  filled  with  rejected  corn.  The 
evidence  shows  that  as  soon  as  the  inspector  rejected  corn,  the 
government  officers  ceased  to  have  any  further  control  of  it,  or 
the  cars  in  which  it  was  loaded.  It  then  went  into  the  hands 
of  the  company,  and  the  evidence  shows  that  the  company 
could  have  unloaded  two  hundred  and  fifty  cars  each  day.  If 
so,  then  we  perceive  no  reason  why  the  cars  containing  rejected 
corn  could  not  have  been  unloaded  and  the  blocking  up  of  the 
track  relieved,  and  the  freight  on  the  road  run  in,  at  farthest, 
in  but  a  few  days.  The  evidence  shows  there  were  but 
about  three  hundred  cars  on  the  track  at  Cairo,  and  that  all 
grain  was  inspected  within  twenty -four  hours  after  its  arrival. 
Then  the  company,  by  unloading  the  rejected  corn  at  the  rate 
of  two  hundred  cars  per  day,  could  have  removed,  if  half  of 
those  at  Cairo  contained  rejected  corn,  in  one  day,  the  cars 
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from  the  track,  and  thus  permitted  cars  along  the  line  of 
the  road  to  have  gone  forward,  and  in  a  few  days  at  most,  all 
the  grain  could  have  been  taken  to  Cairo. 

It  is  however,  urged  that  the  military  authorities  would  not 
permit  the  employees  of  the  company  to  unload  the  grain 
which  had  passed  inspection.  We  do  not  perceive  in  what 
respect  that  could  prevent  the  company  from  unloading  the 
rejected  corn.  But  it  is  urged  that  the  warehouses  and 
other  available  room  of  the  company  were  full,  and  there  was 
no  place  within  which  to  store  this  damaged  corn,  except  by 
permitting  it  to  remain  on  the  track  in  the  cars.  We  do  not 
conceive  this  to  be  an  answer. 

The  company  had  not  stipulated,  in  their  bills  of  lading, 
against  such  a  contingency,  even  if  they  could  have  thus 
escaped  liability.  It  would  seem  that  the  object  of  retaining 
the  damaged  corn,  was  to  obtain  their  freights  from  its  sale ; 
and  even  if  it  could  not  be  stored,  they  should  have  submitted 
to  the  loss  by  throwing  it  away,  rather  than  impose  it  upon 
appellee,  whose  grain  they  had  undertaken  to  deliver  without 
unreasonable  delay.  Their  interest  or  mere  convenience  in 
nowise  excused  them  from  the  delivery  of  appellee's  corn. 
Had  the  damaged  corn  on  the  track  been  thrown  out  and 
abandoned,  the  track  would  thus,  no  doubt,  have  been  free 
from  obstruction,  and  the  produce  on  the  line  of  the  road 
could  have  gone  forward,  and  this  grain  would  no.t  have 
spoiled. 

Having  received  this  grain  for  transportation,  without  stipu- 
lations for  any  contingencies,  and  being  in  nowise  under  the 
vis  major,  we  can  but  hold  that  appellants  have  failed  to 
relieve  themselves  from  their  liabilities  as  common  carriers. 
If  entirely  under  military  control,  why  was  this  grain  received  ? 
It  was  received  and  receipted  for  in  the  usual  course  of  their 
business,  and  by  so  doing  they  held  themselves  out  to  the 
world  as  common  carriers,  and  having  done  so,  they  must  be 
held  to  the  liability  which  that  relation  imposes.  Had  they 
not  intended  to  assume  such  responsibility,  they  should  have 
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refused  to  receive  the  grain,  or  limited  their  liability  by  their 
bills  of  lading. 

The  road  still  retained  its  character  of  a  common  carrier. 
The  military  authorities  only  required  the  company  to  give  a 
preference,  in  transporting  property,  to  that  designed  for  the 
use  of  government,  and  this  grain  was  intended  for  that  pur- 
pose. Cobb,  Blaisdale  &  Co.  and  Cobb,  Christy  &  Co.  were 
large  government  contractors  for  the  supply  of  forage,  and  had 
purchased  this  corn  for  the  use  of  the  army,  and  appellants 
were  not  restrained  by  the  general  military  orders  from  its 
transportation,  but,  on  the  contrary,  were  expressly  permitted 
to  deliver  it  in  Cairo.  The  jury  have  found  that  the  fault  of 
appellants  alone  prevented  its  proper  delivery. 

The  instructions  given  for  appellants  were  all  they  had  any 
right  to  ask.  They  stated  the  law  perhaps  more  favorably 
than  could  be  sustained  by  the  authority  of  adjudged  cases. 
Of  these  instructions,  therefore,  they  have  no  right  to  com- 
plain. Nor  do  we  perceive  any  objections  to  the  instructions 
given  for  appellee.  In  any  view  which  we  have  been  able  to 
take  of  this  case,  we  are  unable  to  see  that  appellants  are  not 
liable. 

But  there  were  three  car  loads  of  corn  shipped  on  the  six- 
teenth and  seventeenth  of  May,  more  than  a  month  after  the 
time  expired  within  which  appellee  had  the  right,  under  the 
agreement,  to  ship  to  Cobb,  Blaisdale  &  Co.  Whether  it  was 
in  fulfillment  of  that  contract,  does  not  appear.  If  it  was 
not,  and  Cobb,  Blaisdale  &  Co.  were  not  bound  to  receive  it, 
then  the  price  they  were  to  pay  appellee  could  not  control  in 
assessing  damages.  In  that  event,  the  market  price  at  Cairo, 
at  the  time  the  grain  should  have  reached  there,  would  form 
the  basis  for  estimating  the  damages.  It  does  not  follow,  that 
because  Cobb,  Blaisdale  &  Co.  were  to  pay  $1.07  per  bushel 
for  corn  shipped  before  the  tenth  of  April,  that  they  were  to 
pay  the  same  price  for  corn  shipped  more  than  a  month  later, 
after  the  time  had  expired  for  appellee  to  fill  his  contract,  or 
that  sum  was  the  market  price  at  Cairo. 
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The  evidence  fails  to  show  whether  these  three  car  loads  of 
corn  were  delivered  under  the  contract,  or  on  some  other 
account.  Had  it  appeared  that  Cobb,  Blaisdale  &  Co.  had 
extended  the  time  until  the  corn  was  placed  on  the  track,  then 
the  assessment  was  right.  But  there  is  no  evidence  from  which 
this  can.  be  inferred.  If  shipped  on  some  other  account, 
then  the  market  price  in  Cairo,  or  the  contract  price  under 
which  it  was  shipped,  if  one  existed,  must  govern.  For  the 
want  of  evidence  to  show  the  value  of  these  three  car  loads  of 
corn,  the  assessment  was  wrong,  and  is  unsupported  by  the 
evidence,  and  the  court  below  erred  in  refusing  to  set  the  ver- 
dict aside,  and  in  not  granting  a  new  trial,  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  K.  Haines  et  al. 

v. 

Jennie  Haines. 


1.  Married  women — what  will  constitute  their  separate  property.  Where 
a  party  purchased  laud  with  his  own  money,  and,  without  fraud,  procured 
it  to  he  conveyed  to  his  wife,  it  thereby  became  as  much  her  separate  prop- 
erty as  if  it  had  been  purchased  with  money  owned  by  her  before  her  mar- 
riage. 

2.  And  upon  a  sale  of  the  premises  so  vested  in  the  wife,  the  purchase 
money  received  by  her  will  also  be  regarded  as  her  separate  property. 

3.  Nor  will  she  lose  her  legal  right  thereto,  or  its  avails,  by  placing  it  in 
the  hands  of  her  husband  to  use  in  the  building  of  a  house  for  her. 

4.  But  where,  upon  the  sale  of  the  wife's  land,  notes  for  a  part  of  the 
purchase  price  were,  with  her  consent,  taken  by  her  husband  in  his  own 
name,  and  for  his  benefit,  they  will  be  treated  as  his  property,  not  that  of 
the  wife. 

5.  Equitable  interest  in  real  estate — purchaser.  A  married  woman 
furnished  to  her  husband  money,  which  was  her  separate  property,  to  aid 
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in  the  building  of  a  house  for  her,  which  was  erected  on  a  lot  of  ground 
owned  by  him.  Subsequently,  the  husband  sold  the  premises  to  a  party 
who  had  notice  of  the  wife's  interest:  Held,  the  wife  held  an  equitable 
interest  in  the  premises,  in  the  proportion  which  the  money  she  furnished 
bore  to  the  entire  cost  thereof. 

6.  The  purchaser  from  the  husband  did  not  incur  any  personal  liability 
to  the  wife,  on  account  of  the  money  contributed  by  her  in  the  erection  of 
the  building,  but  acquired  a  joint  equitable  ownership  with  her. 

7.  So,  upon  bill  filed  by  her  to  enforce  her  rights  in  the  premises,  the 
proper  decree  would  be  to  direct  a  sale  of  the  property  and  divide  the  pro- 
ceeds according  to  the  respective  interests  of  the  parties,  not  to  direct  the 
payment  to  the  wife  by  the  purchaser,  of  the  amount  furnished  by  her. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Jennie  Haines,  com- 
plainant, praying  a  divorce  from  her  husband,  Benjamin  K. 
Haines,  and  for  relief  against  Ira  J.  Bloomfield,  whom  she 
made  a  defendant  as  a  party  interested  in  a  certain  house  and 
lot  in  Bloomington,  which  he  had  purchased  from  her  husband, 
in  which  she  also  claimed  an  interest,  alleging  she  had  furnished 
the  money,  or  a  part  thereof,  with  which  to  build  the  house. 
It  appears  that  complainant  and  defendant,  Haines,  were  married 
in  September,  1865,  and  that  in  September,  1866,  Haines  bought 
a  lot  in  Springfield,  and  improved  it,  with  his  own  money, 
but  without  fraud  procured  the  deed  to  be  made  to  his  wife.  In 
September,  1867,  on  account  of  Haines'  ill-treatment,  complain- 
ant left  him  and  went  to  live  with  her  mother  in  Bloomington, 
and  afterward,  by  agreement  between  them,  the  lot  in  Spring- 
field was  sold  to  one  Rogers,  for  which  she  received  $250  in 
cash,  her  husband  receiving  Rogers'  notes  for  the  balance,  pay- 
able to  himself,  complainant  consenting  for  him  to  receive  these 
notes  as  his  own  property.  In  November,  1867,  Haines,  for 
the  purpose  of  inducing  complainant  to  live  with  him  again  as 
his  wife,  assigned  to  her,  through  John  G.  Myers,  the  Rogers 
notes.  Afterward  complainant  gave  to  her  husband  the  $250 
she  received  from  the  sale  of  the  Springfield  property,  to  be 
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used  in  the  building  of  a  house  for  her  in  Bloomington,  and 
which  he  used  for  that  purpose.  She  also  re-assigned  to  her 
husband  the  Rogers  notes,  which  he  also  applied  on  the  build- 
ing. After  the  house  was  completed,  the  husband  sold  the 
premises  to  defendant  Bloomfield,  who  had  notice,  before  he 
purchased,  of  complainant's  interest  therein.  Thereupon  com- 
plainant brought  this  suit.  Upon  the  hearing,  the  court 
decreed  the  marriage  void,  ab  initio,  and  that  the  defendant 
Bloomfield  pay  to  complainant  the  sum  of  $370,  including  in 
that  amount  the  $250  in  money  furnished  by  her,  and  a  portion 
of  the  Rogers  notes.     The  defendants  appealed. 

Messrs.  "Weldon,  Tipton  &  Benjamin  and  Mr.  Ira  J. 
Bloomfield,  for  the  appellants,  claiming  the  marriage  was 
valid,  contend  that  the  money,  used  in  the  building,  contributed 
by  the  complainant,  was  property  derived  from  her  husband 
during  the  existence  of  the  marriage  ;  that  the  act  of  1861,  in 
relation  to  married  women,  does  not  attach,  and  that  Haines 
having  reduced  it  to  possession,  might  lawfully  sell  the  premises. 

Mr.  H.  A.  Ewing  and  Messrs.  Stevenson  &  Ewing,  for  the 
appellee. 

Mr. Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  McLean  circuit  court,  filed 
by  Jennie  Haines,  to  obtain  a  divorce  from  her  husband,  Ben- 
jamin K.  Haines.  Ira  J.  Bloomfield  was  made  a  defendant, 
as  a  party  interested  in  a  certain  house  and  lot  in  Bloomington, 
an  interest  in  which  complainant  also  claimed,  she  alleging 
she  had  furnished  the  money,  or  a  part  thereof,  with  which  to 
build  it. 

In  her  supplemental  bill,  complainant  alleges  that  Bloomfield 
had  commenced  an  action  of  ejectment  against  her  to  recover 
the  possession  of  the  premises. 

The  defendants  put  in  their  answers,  to  which  replications 
were  filed,  and  the  cause  was  duly  heard. 
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The  court  found  complainant  had  paid  out  on  the  premises 
the  sum  of  three  hundred  and  seventy  dollars,  and  decreed  a 
lien  on  the  premises  for  that  amount,  and  also  decreed  the 
marriage  void  ab  initio. 

The  evidence  goes  to  establish  the  most  perfect  fair  dealing 
on  the  part  of  appellant,  Bloomfleld,  but  does  not  place  com- 
plainant's conduct  in  a  very  favorable  light.  It  is  not  import- 
ant the  facts  should  be  reviewed,  nor  do  we  deem  it  necessary 
to  inquire  and  determine  whether  the  relation  of  husband  and 
wife  legally  existed  between  the  complainant  and  Benjamin  K. 
Haines.  Admitting  such  was  the  fact,  her  title  to  the  money 
paid  to  her  on  the  sale  of  the  lot  in  Springfield,  is  unquestioned. 
That  lot  had  been  conveyed  to  her  by  the  procurement  of  her 
husband,  without  the  least  semblance  of  any  fraudulent  intent, 
and  thereby  it  became  as  much  her  separate  property  as  if  it 
had  been  purchased  with  money  owned  by  her  before  her  mar- 
riage. Nor  did  she  lose  her  legal  right,  or  its  avails,  by  placing 
it  in  the  hands  of  her  husband  to  build  a  house  for  her.  She 
did  not  give  it  to  him  for  the  purpose  of  vesting  in  him  the 
right  and  title  to  the  money,  but  to  act  as  her  agent  in  investing 
it  in  a  house,  and  while  it  was  so  invested,  to  that  extent  she 
clearly  had  an  interest  in  the  house.  Her  interest  was  in  the 
proportion  which  her  money  bore  to  the  entire  cost  of  the 
premises.     Beyond  that  she  can  have  no  equitable  claim. 

Appellant,  when  he  purchased  of  Haines,  had  notice  of  this 
equity,  and  took  the  property  subject  to  it.  He  only  purchased 
Haines'  interest  in  it.  He  incurred  no  personal  liability  to 
complainant,  but  acquired  a  joint  equitable  ownership  with 
her.  Had  the  premises  been  consumed  by  fire,  the  complain- 
ant must  have  suffered  her  share  of  the  loss,  in  company  with 
appellant,  who  would  have  suffered  his  share. 

From  this  view  of  the  case,  it  follows  that  the  decree  against 
appellant,  Bloomfield,  for  the  amount  of  money  complain'ant 
had  invested  in  the  premises,  was  erroneous.  It  may  have  been 
too  little,  or  too  much,  depending  on  the  actual  value  of  the 
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property.  If  it  was  worth  more  than  it  cost  the  parties,  com- 
plainant was  entitled  to  her  proportion  of  the  enhanced  value, 
and  if  less,  then  she  must  suffer  her  proportion  of  the  deprecia- 
tion. 

The  simple  question  is,  how  much  did  her  means  contribute 
to  the  property,  and  how  much  did  her  husband's  contribute 
thereto  ?  On  her  part  is  the  sum  of  two  hundred  and  fifty  dol- 
lars in  money.  On  the  other,  the  price  of  the  lot,  Haines'  own 
labor  in  building  the  house,  and  whatever  he  expended  for 
additional  labor,  and  materials  put  in  the  building. 

Assuming,  for  illustration,  that  the  building  cost  seven  hun- 
dred dollars,  and  the  lot  three  hundred,  and  that  complainant 
contributed  two  hundred  and  fifty  dollars,  then  she  had  an 
interest  to  the  extent  of  one-fourth  in  the  whole  property,  and 
her  husband  had  three- fourths,  which  appellant  acquired  by 
his  purchase  from  the  husband. 

The  circuit  court  should  have  ascertained  the  respective 
interests  of  the  parties  in  the  property  on  the  above  basis,  and 
then  directed  a  sale  of  the  premises,  and  that  the  proceeds 
should  be  divided  between  complainant  and  appellant,  in  pro- 
portion to  their  respective  interests. 

We  will  further  remark,  as  the  proof  now  stands,  the  master 
found  more  of  the  separate  funds  of  complainant  went  into  the 
building  than  the  proof  seems  to  warrant.  We  do  not  think  that 
any  part  of  the  proceeds  of  the  Rogers  notes  should  be  considered 
as  her  separate  property,  because  it  was  by  complainant's  con- 
sent and  agreement,  that  her  husband  should  possess  these 
notes.  They  were  his  property.  The  true  contribution  of 
complainant  is,  we  think,  the  two  hundred  and  fifty  dollars 
cash,  which  she  received  as  her  share  on  the  sale  to  Rogers, 
and  which,  through  her  husband's  agency,  she  actually  invested 
in  the  property. 

The  decree  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 
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William  Oetgew 

v. 

John  W.  Ross  et  al. 


1.  Judgment  in  ejectment — of  its  conclusiveness.  While  it  is  true  that 
a  verdict  and  judgment  in  favor  of  the  defendant  in  ejectment  may  not  in 
all  cases  be  a  bar  to  a  future  action  by  the  plaintiff,  even  under  our  statute, 
since  such  verdict  and  judgment  may  not  have  been  rendered  upon  the  title, 
but  merely  because  the  defendant  was  not  in  possession  at  the  commence- 
ment of  the  suit,  yet  where  the  title  is  adjudicated,  such  judgment  is  as  con- 
clusive, as  to  the  title  established,  between  parties  and  privies,  as  would  be 
the  judgment  in  a  personal  action,  even  though  the  court  finds  the  facts,  a 
jury  having  been  waived. 

2.  Ejectment — outstanding  title.  In  an  action  of  ejectment  where  the 
defendant  deduces  title  through  a  decree  authorizing  the  administrator  of  a 
former  owner  to  sell  the  premises,  the  question  as  to  the  validity  of  the 
decree  and  the  sale  under  it  can  not  arise,  because,  even  if  the  decree  were 
void,  it  would  leave  the  paramount  title  outstanding  in  the  heirs  of  the 
intestate,  who  alone  could  dispossess  the  defendant. 

3.  And  in  such  case  it  is  competent  for  the,  defendant  to  prove  possession 
and  payment  of  taxes  by  those  under  whom  he  claims,  for  seven  successive 
years,  even  though  the  sale  at  which  he  purchased  was  void,  for  such  proof, 
if  met  by  no  countervailing  evidence,  would,  at  least,  show  a  paramount 
title  in  the  heirs  of  the  intestate,  and  possession  taken  under  such  title,  and 
that  would  defeat  the  plaintiff's  action,  he  not  being  in  privity  with  the 
heirs  or  with  the  estate. 

4.  Ejectment  against  a  tenant — death  of  the  landlord — purchaser  at 
administrator's  sale.  Where  an  action  of  ejectment  was  brought  against  a 
tenant  in  possession,  whose  landlord  was  dead,  and  the  administrator  of 
deceased  had  notice  of  the  pendency  of  the  suit,  it  was  held,  that  if  the 
administrator  could  be  regarded  as  ever  having  been  the  landlord  of  such 
tenant,  he  ceased  to  be  so  after  the  sale  of  the  premises  by  him  as  adminis- 
trator, and  notice  to  him  could  in  no  way  prejudice  the  rights  of  a  pur- 
chaser at  such  sale  previous  to  the  commencement  of  the  suit. 

Appeal  from  the  Circuit  Court  of  Cass  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 


The  opinion  states  the  case. 
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Mr.  H.  B.  McClure,  Mr.  H.  Stryker,  Jr.  and  Mr.  G.  Pol- 
lard, for  the  appellant. 

Mr.  Cyrus  Epeer  and  Mr.  Lyman  Lacey,  for  the  appel- 
lees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  the  heirs  of 
John  M.  Ross  against  William  Oetgen.  The  plaintiffs  recov- 
ered, and  the  defendant  brings  the  record  to  this  court. 

Both  parties  claim  under  one  William  W.  Babb,  as  a  common 
source  of  title.  The  plaintiffs  claim  by  virtue  of  deeds  from 
Babb  to  Henry  P.  Ross,  from  Henry  P.  Ross  to  Isham  Butter- 
worth,  from  Butter  worth  back  to  Ross,  and  from  Henry  P. 
Ross  to  John  M.  Ross,  the  father  of  the  plaintiffs.  The  defend- 
ant claims  by  virtue  of  a  decree  at  the  suit  of  certain  creditors 
of  Babb  against  Babb,  Henry  P.  Ross  and  Butterworth,  pronoun- 
cing fraudulent  the  deed  from  Babb  to  Henry  P.  Ross,  also  that 
from  Henry  P.  Ross  to  Butterworth,  and  that  from  Butterworth 
back  to  Henry  P.  Ross,  and  directing  a  sale  of  the  land  in 
controversy  for  the  benefit  of  Babb's  creditors.  The  deed  from 
Henry  P.  to  John  M.  Ross  was  made  a  few  days  before  the  bill 
in  chancery  was  filed,  but  was  not  recorded  until  afterwards, 
and  John  M.  Ross  was  not  made  a  party  in  the  chancery  pro- 
ceedings. Under  this  decree  a  sale  was  made  on  the  tenth  of 
November,  1841,  and  a  deed  executed  by  the  special  commis- 
sioner appointed  by  the  decree.  The  title  under  this  decree 
passed,  in  September,  1843,  to  Horatio  G.  Rew,  and  from  him, 
through  several  mesne  conveyances,  to  Aaron  Ream,  the  deed 
to  whom  bears  date  June  17,  1854.  Aaron  Ream  died  before 
March,  1859,  and  at  that  time  his  administrator,  Michael  Ream, 
procured  an  order  from  the  proper  court  for  the  sale  of  the 
land  to  pay  debts.  The  sale  was  made  July  2,  1859,  and  Oet- 
gen, the  defendant,  became  the  purchaser.  He  took  possession 
the  following  spring,  the  premises  remaining,  until  that  time, 
in  the  occupancy  of  Zimmer,  who  was  in  possession  as  tenant, 
having  leased  from  Aaron  Ream  in  his  lifetime. 
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It  is  not  necessary  to  consider  all  the  questions  that  have 
been  discussed  in  this  case,  as  there  are  two  that  must  be  deci- 
sive. It  appears  by  the  record  that,  at  the  October  term,  1844, 
of  the  circuit  court  of  Cass  county,  in  which  county  the  prem- 
ises in  controversy  are  situated,  John  M.  Ross  commenced  an 
action  of  ejectment  against  Horatio  G.  Rew,  then  in  possession, 
and  the  cause  having  been  submitted  to  the  court  for  trial,  a 
judgment  was  rendered  for  the  defendant,  which  was  never  set 
aside.  Now,  while  it  is  true  that  a  verdict  and  judgment  for 
the  defendant  in  ejectment  may  not,  in  all  cases,  be  a  bar  to  a 
future  action  by  the  plaintiff,  even  under  our  statute,  since  such 
verdict  and  judgment  may  not  have  been  rendered  upon  the 
title,  but  merely  because  the  defendant  was  not  in  possession 
at  the  commencement  of  the  suit,  yet  it  appears  that  this  suit 
against  Rew  was  tried  upon  a  written  stipulation  as  to  the  facts, 
which  is  preserved  in  the  record,  and  which  admitted  the 
possession  of  the  defendant,  and  set  forth  the  title  of  the  plain- 
tiff, Ross,  as  derived  under  Babb,  and  that  of  the  defendant, 
Rew,  as  derived  under  the  chancery  proceedings  and  decree  in 
favor  of  the  creditors  of  Babb,  already  mentioned.  The  precise 
question  submitted  to  the  court  was  as  to  the  effect  of  these 
proceedings  against  John  M.  Ross,  who  was  not  a  party  to  the 
suit  in  chancery,  but  claimed,  as  already  stated,  under  a  deed 
made  before  the  commencement  of  said  suit,  but  not  recorded 
until  afterwards.  The  court  found  for  the  defendant,  thus,  in 
effect,  deciding  that  Rew,  a  purchaser  under  this  decree,  held 
a  title  paramount  to  that  of  Ross,  the  father  of  the  present 
plaintiffs.  In  that  judgment  Ross  acquiesced,  and  doubtless  it 
was  on  the  faith  of  that  adjudication  thatRew's  title  was  after- 
wards several  times  sold  and  conveyed  for  a  full  consideration, 
until  it  came  to  the  present  defendant.  On  every  principle 
which  makes  a  judgment  conclusive  between  parties  and  priv- 
ies, this  judgment  must  be  held  so  in  the  present  case.  It  is 
true,  at  common  law  a  judgment  in  ejectment  was  not  conclu- 
sive, because  the  parties  were  fictitious,  and  the  action  was  for 
a  fictitious  trespass.  But  our  statute  has  entirely  changed  the 
6 — 54th  III. 
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character  of  the  action,  and  under  this  statute,  the  judgment 
of  a  court  having  jurisdiction  of  the  parties  and  the  subject 
matter,  is  as  conclusive  in  regard  to  the  matters  adjudicated 
upon,  as  would  be  the  judgment  of  a  court  in  a  personal  action. 
The  twenty-ninth  section  of  the  statute,  in  terms,  makes  it 
conclusive  as  to  the  title  established,  when  rendered  upon  a  ver- 
dict, and  if  the  parties  choose  to  waive  a  jury  and  allow  the 
court  to  find  the  verdict,  the  eifect  must  manifestly  be  the 
same.  This  same  point  has  been  recently  ruled  by  the  supreme 
court  of  the  United  States,  in  the  case  of  Sturdy  v.  Jackson,  4 
"Wallace,  174,  in  reference  to  the  statute  of  Arkansas,  the  court 
holding  that  where  the  title  is  the  sole  subject  of  controversy, 
the  judgment  must  necessarily,  on  principle,  be  conclusive,  as 
the  judgment  of  a  court  having  jurisdiction  is  always  conclu- 
sive "  quoad  the  subject  matter."  In  that  case,  as  in  the  pres- 
ent, the  judgment  in  the  former  action  was  for  the  defendant. 

The  appellees,  in  order  to  deprive  this  judgment  of  its  effect, 
sought  to  show  that  the  declaration  did  not  aver  the  plaintiff 
to  be  seized  "  in  fee  simple,"  and  that  these  words  were  inter- 
lined in  the  declaration  after  the  judgment.  The  proof  is 
rather  the  other  way,  but  we  hold  it  wholly  immaterial,  as  the 
stipulation  shows  that  the  matter  adjudicated  was  the  title  of 
the  parties. 

It  is,  however,  urged  by  counsel  for  appellees,  that  the  decree 
authorizing  Michael  Ream  to  sell  the  land  in  controversy,  as 
administrator  of  Aaron  Ream,  under  which  the  defendant  pur- 
chased, was  illegally  rendered,  and  the  sale  void.  That  ques- 
tion can  not  arise  in  this  suit.  It  is  immaterial  whether  such 
sale  was  void  or  valid.  The  defendant  did,  in  fact,  purchase 
and  enter  under  such  decree,  and  if  it  was  void  the  title  is  out- 
standing in  the  heirs  of  Aaron  Ream,  who  alone  can  dispossess 
the  defendant. 

The  second  error  of  the  court  to  which  we  wish  to  refer,  is 
the  exclusion  of  the  evidence  offered  by  the  defendant  to  prove 
possession  and  payment  of  taxes  by  those  under  whom  he  claims, 
for  more  than  seven  successive  years.     This  ruling  is  defended 
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by  counsel  for  appellees,  on  the  same  ground  to  which  reference 
has  just  been  made,  to-wit:  that  the  administrator's  sale  being 
void,  the  defendant  could  not  show  possession  and  payment  of 
taxes  for  seven  years  prior  to  that  time,  under  the  title  derived 
by  regular  conveyances  from  Rew.  This  position  is  untenable. 
If  the  defendant  has  not  acquired  the  title  of  Aaron  Ream, 
as  against  his  heirs,  he  has,  at  least,  acquired  it  as  against  all 
the  world  but  them,  and  they  alone,  or  persons  in  privity  with 
them,  or  with  the  estate,  can  be  permitted  to  question  the  regu- 
larity of  the  administrator's  proceedings.  The  proof  offered, 
if  met  by  no  countervailing  evidence,  would,  at  least,  have 
shown  a  paramount  title  in  the  heirs  of  Aaron  Ream,  and  pos- 
session taken  under  such  title,  and  that  would  have  defeated 
the  present  action. 

A  cross  error  is  assigned,  to  the  effect  that  the  court  erred  in 
not  permitting  the  appellees  to  show  that  the  tenant,  Zimmer, 
who  was  the  original  defendant  in  this  suit,  which  was  com- 
menced in  1859,  and  has  already  been  several  times  in  this 
court,  gave  the  administrator,  Michael  Ream,  the  copy  of  the 
declaration  served  on  him  in  September,  1859.  A  judgment 
by  default  was  rendered  against  Zimmer  at  the  March  term, 
1860,  and  it  seems  to  be  supposed  that  some  benefit  is  to  be 
derived  from  that  judgment,  by  proving  notice  from  Zimmer 
to  Ream  of  the  commencement  of  the  suit.  But  Oetgen  had 
bought  at  the  administrator's  sale  in  July,  1859,  and  if  Michael 
Ream,  as  administrator  of  Aaron  Ream,  could  be  regarded  as 
ever  having  been  the  landlord  of  Zimmer,  he  had  ceased  to  be 
so  after  the  sale,  and  a  notice  to  him  could  in  no  way  prejudice 
the  rights  of  Oetgen.  In  view  of  what  was  said  when  this 
case  was  formerly  before  the  court,  as  reported  in  47  111.  143, 
we  can  not  perceive  how  this  evidence  can  be  material. 

As  what  we  have  decided  will  settle  this  controversy,  it  is 
unnecessary  to  consider  the  other  points  discussed  by  counsel. 

Judgment  reversed. 
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The  President  and  Trustees  of  the  Town  of 

Mechanicsburg 

v. 

Rice  R.  Meredith. 


1.  Pleading — of  the  declaration  in  an  action  against  a  municipal  corpora- 
tion, for  injury  from  defective  highways.  In  an  action  against  an  incor- 
porated town,  to  recover  damages  for  injuries  received  by  the  plaintiff,  by- 
reason  of  a  defective  bridge  within  the  corporate  limits  of  the  town,  it  was 
alleged  in  the  declaration  that  the  town  had  power  to  levy  and  collect  a  tax, 
and  to  require  labor  to  keep  its  streets,  alleys  and  roads  in  repair,  and  that 
it  was  the  duty  of  the  town  to  exercise  such  power  during  the  year  1868, 
and  to  keep  its  highways  in  repair,  and  also  to  keep  said  bridge  in  repair, 
alleging  the  injury  was  received  on  a  particular  day  in  that  year :  Held,  on 
motion  in  arrest  of  judgment,  the  averment  as  to  the  time  when  the  duty 
of  keeping  the  bridge  in  repair  rested  upon  the  town,  was  sufficient.  The 
averment  that  the  duty  existed  during  the  year,  embraced  the  day  the  acci- 
dent occurred. 

2.  And  the  power  to  keep  the  bridge  in  repair  would  be  inferred, 
especially  after  verdict,  under  the  averment  that  it  was  the  duty  of  the  town 
so  to  do.  After  verdict,  it  will  be  intended  that  every  essential  fact  alleged 
in  the  declaration,  or  fairly  to  be  implied  from  what  is  alleged,  was  estab- 
lished on  the  trial.  So  the  averment  of  the  existence  of  the  duty  will  be 
aided  after  verdict,  by  the  inference  that  the  duty  would  not  have  been 
imposed  unless  the  power  was  conferred. 

3.  Highways — bkidges — duty  and  liability  of  municipal  corporations. 
All  towns,  whether  incorporated  by  special  charter  or  under  the  general  law, 
have  the  power,  and  it  is  their  duty,  to  keep  in  repair  the  bridges  within 
their  corporate  limits,  and  if  injury  result  to  an  individual  by  reason  of  a 
neglect  of  such  duty,  the  town  must  respond  in  damages. 

4.  Same— effect  of  tlie-dyUty  being  assumed  by  others.  In  an  action  against 
an  incorporated  town  to  recover  for  injuries  received  on  account  of  a  neg- 
lect of  duty  on  the  part  of  the  defendant  to  keep  a  bridge  in  repair,  it-is  not 
competent  for  the  town  to  prove  that  prior  to  the  accident  the  commission- 
ers of  highways  of  the  township  had  assumed  to  perform  the  duty  of  keep- 
ing the  bridge  in  repair.  The  usurpation  of  the  powers  and  assuming  the 
duties  of  the  incorporated  town  by  the  township  authorities,  though  acqui- 
esced in  by  the  former,  would  not  work  a  dissolution  of  the  corporation,  or 
relieve  it  from  its  responsibility  for  neglect  of  duty. 
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Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Herndon  &  Orendorff,  for  the  plaintiffs  in  error. 

Mr.  J.  C.  Conkling  and  Messrs.  Hay  &  Greene,  for  the 
defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion-  of  the  Court : 

• 

This  was  an  action  on  the  case,  brought  by  defendant  in  error, 
to  recover  damages  sustained  by  reason  of  a  defective  bridge 
within  the  corporate  limits  of  the  town.  The  declaration, 
although  very  inartificially  drawn,  does  aver  that  plaintiffs  in 
error,  as  a  corporation,  had  certain  powers,  among  which  was 
the  power  to  levy  and  collect  a  tax  on  all  real  estate  in  the  cor- 
porate limits,  and  to  appropriate  the  same  to  keep  the  streets, 
alleys  and  roads  therein  in  good  repair,  ahd  had  power  to  require 
every  male  inhabitant  of  the  town,  over  the  age  of  twenty-one 
years,  to  labor  on  the  streets,  alleys  and  roads,  and  that  defend- 
ants had  possessed  the  power  for  a  number  of  years  previously, 
and  it  was  their  duty  to  cause  the  streets,  alleys  and  roads 
therein  to  be  kept  in  good  repair,  and  to  keep  a  certain  bridge 
on  one  of  the  streets  in  repair.  But  they  had  failed  and  neg- 
lected to  keep  the  bridge  in  repair,  whereby  defendant  in  error 
received  injury  while  passing  over  the  bridge. 

It  is  urged  that  the  declaration  fails  to  aver  that  it  was  the 
duty  of  plaintiffs  in  error,  or  that  they,  at  the  time  of  the  acci- 
dent, had  power,  to  make  the  necessary,  repairs  of  the  bridge. 
The  declaration,  after  enumerating  the  powers  of  the  corpora- 
tion, avers,  "  that  it  was  their  duty,  as  such  body  corporate,  to 
exercise  said  powers  during  the  year  1868,  and  especially  to 
cause  all  the  streets  and  alleys  of  said  town,  and  all  public 
roads  passing  from  and  through  said  town,  for  one  mile  from 
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the  center  thereof,  to  be  kept  in  good  repair,  and  it  was  also 
their  duty  to  keep  the  bridge,  hereinafter  mentioned,  in  good 
repair." 

Advantage  of  the  insufficiency  of  the  declaration  is  sought 
to  be  taken  under  the  motion  in  arrest  of  judgment,  and  we 
think,  under  that  motion,  however  it  might  have  been  on 
demurrer,  it  is  sufficient.  It  avers  that  it  was  the  duty  of  plain- 
tiffs in  error  to  make  the  repairs  during  the  year,  and  that 
embraced  the  day  the  accident  was  averred  to  have  occurred, 
and  the  duty  to  repair  could  not  have  existed  upon  a  municipal 
corporation  without  the  power.  Had  their  charter  simply 
imposed  the  duty,  with  power  to  levy  taxes  for  corporate  pur- 
poses, the  law  would  have  implied  an  obligation  for  its  per- 
formance ;  and,  after  verdict,  it  will  be  held  that  this  averment 
is  aided,  especially  where  the  duty  and  power  are  fixed  by  law. 
In  the  case  of  Smith  v.  Carry,  16  111.  147,  this  court  say: 
"  After  verdict,  it  may  be  intended  that  every  essential  fact 
alleged  in  the  declaration,  or  fairly  to  be  implied  from  what  is 
alleged,  was  established  on  the  trial,  but  where  the  declaration 
fails  to  show  that  the  plaintiff  has  a  cause  of  action,  there  is  no 
room  for  intendment  or  presumption."  In  this  case,  a  duty  is 
averred,  its  neglect  is  stated,  and  an  injury  resulting  from  that 
neglect  of  duty  is  shown.  This,  in  substance,  makes  out  a  case, 
and  the  power  to  repair  may  be  reasonably  inferred  from  the 
imposition  of  the  duty. 

In  the  case  of  Browning  v.  The  City  of  Springfield,  17  111.  143, 
it  was  held  that  a  city,  or  incorporated  town,  or  village,  is  liable 
for  damages  sustained  by  reason  of  defective  streets,  alleys, 
roads  and  bridges  within  its  limits,  when  the  duty  has  been 
imposed,  and  the  power  conferred  to  employ  the  necessary 
means,  to  keep  them  an  repair.  In  this  case  the  duty  and 
power  to  repair  the  streets,  alleys,  roads  and  bridges,  are  averred, 
by  levying  taxes  and  the  employment  of  labor  of  the  male 
inhabitants  of  the  village.  That  case  announces  the  rule  that 
such  bodies  owing  such  duties  and  entrusted  with  the  necessary 
power,  will  be  held  liable  for  a  neglect  to  perform  the  duty 
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from  which  injury  results  to  an  individual,  and  it  must  be  held 
to  govern  the  law  of  this  case.  The  statute  has  imposed  the 
duty  on  the  president  and  trustees  of  towns  to  work  the  roads 
one  mile  from  the  center  of  the  town.  Again,  the  sixth  section 
of  the  act  of  1849,  (Gross'  Comp.  sec.  26,  Corporations,)  declares 
that  all  incorporated  towns  and  cities,  whether  under  the  gen- 
eral law  or  special  charters,  shall  have  and  exercise  all  the 
powers  conferred  on  the  cities  of  Springfield  and  Quincy  by 
their  charters  adopted  at  the  special  session  of  1840.  These 
charters  are  public  acts,  and  they  confer  ample  power  to  make 
such  repairs,  and  hence  the  same  power  devolved  upon  plain- 
tiffs in  error  in  the  case  at  bar.  Being  public  laws,  the  courts 
will  take  judicial  notice  of  their  provisions,  but  if  defendants 
had  been  exempted  from  the  duty,  or  the  power  had  been  with- 
drawn, they  should  have  shown  the  law  exonerating  them  from 
the  performance  of  the  duty. 

It  is  also  objected,  that  the  court  below  erred  in  rejecting 
evidence  offered  by  plaintiffs  in  error.  They  offered  to  prove 
that  the  highway  commissioners  of  the  township  had,  for  two 
years  prior  to  the  date  of  the  accident,  caused  the  road  upon 
which  the  bridge  was  located,  to  be  worked  by  labor  of  the 
township,  and  a  township  tax  had  been  levied  for  that  purpose. 
The  object  of  this  evidence  was  to  show  that  plaintiffs  in  error 
had  abandoned  their  organization,  and  the  corporation  had 
ceased  to  exist.  We  do  not  perceive  that  the  evidence  offered, 
in  the  slightest  degree  tended  to  prove  that  fact.  If  it  would 
have  proved  any  thing,  it  would  have  been  that  the  road  com- 
missioners had  gone  outside  of  their  duty,  and  had  usurped 
jurisdiction  over  roads  over  which  they  had  no  control.  The 
wrongful  acts  of  one  set  of  officers  within  the  limits  of  a  muni- 
cipal corporation,  by  usurping  their  franchises  and  assuming 
the  performance  of  the  duties  imposed  upon  the  officers  of  such 
corporation,  can  not  be  held  to  work  its  dissolution,  although 
acquiesced  in  for  two  years.  If  there  was  a  dissolution  of  the 
corporation,  the  fact  was  susceptible  of  proof,  and  the  proof 
should  have  been  made.     It  can  not  be  inferred  from  the  fact 


88  I.  C.  E.  E.  Co.  v.  Frankenberg  et  al.      [Jan.  T., 

Syllabus. 

that  unauthorized  persons  repaired  the  roads  in  the  corporate 
limits  any  more  than  if  repairs  had  been  made  by  private  indi- 
viduals without  authority,  although  acquiesced  in  by  plaintiffs 
in  error. 

It  is  also  urged,  that  the  evidence  fails  to  show  that  defend- 
ant in  error  observed  due  caution  in  riding  over  the  bridge. 
The  question  of  negligence  was  for  the  determination  of  the 
jury,  and  they  have  found,  from  the  evidence,  that  he  was  not 
in  fault,  and  the  evidence  sustains  their  finding.  It  is  only 
when  the  verdict  is  manifestly  against  the  evidence  that  it  will 
be  disturbed.     The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Illinois   Central  Railroad  Company  * 

v. 

Ernest  G,  Frankenberg  et  al. 


1.  Common  carriers — their  liability  for  the  safe  delivery  of  goods  beyond 
their  own  lines.  Kailroad  companies  are  common  carriers,  and  where  they 
receive  goods  to  carry,  marked  to  a  particular  place,  they  are  bound,  prima 
facie,  under  an  implied  agreement  from  the  mark,  or  direction,  to  carry  to 
and  deliver  at  that  place,  although  it  be  a  place  beyond  their  own  lines  of 
carriage. 

2.  If  damage  result,  or  a  loss  occur,  in  respect  to  goods  thus  shipped, 
under  circumstances  which  would  render  a  carrier  liable,  the  carrier  who 
received  the  goods  in  the  first  instance  must  account  to  the  owner  therefor, 
whether  the  damage  or  loss  occurred  upon  his  own  line  of  carriage  or  upon 
that  of  some  other  carrier  on  the  line  of  transit.  In  such  case,  the  contract 
of  the  shipper  is  with  the  carrier  in  whose  custody  he  placed  the  goods. 

3.  Same — of  limiting  t?ie  common  law  liability  of  carriers.  But  while  such 
is  the  common  law  liability  of  the  carrier  who  receives  the  goods  in  the  first 
instance,  he  may,  not  by  general  notice,  as  that  has  been  held  insufficient, 
but  by  special  contract  with  the  shipper,  limit  his  liability  to  such  damage 

*  This  case  was  submitted  at  the  January  Term,  1869,  but  was  necessarily  omitted 
from  its  proper  place  in  the  reports  of  the  cases  decided  at  that  term. 
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or  loss  as  may  occur  on  his  own  line  of  carriage.  It  is  allowable  for  carri- 
ers to  relieve  themselves  from  their  general  common  law  liability  by  special 
contract. 

4.  And  it  has  been  held  that  if  a  shipper  takes  a  receipt  for  his  goods 
from  the  carrier,  containing  conditions  limiting  the  liability  of  the  carrier  in 
such  way  as  it  is  competent  for  him  to  do,  with  a  full  knowledge  on  the  part 
of  the  shipper,  of  such  conditions,  and  intending  to  assent  to  the  restric- 
tions contained  in  them,  it  becomes  his  contract  as  fully  as  if  he  had  signed  it. 

5.  So  where  a  shipper  took  a  receipt  from  the  company  to  whom  goods 
were  delivered  in  the  first  instance,  marked  to  a  point  beyond  that  com- 
pany's line,  containing  this  condition :  "And  it  is  further  especially  under- 
stood, that  for  all  loss  and  damage  occurring  in  the  transit  of  said  packages, 
the  legal  remedy  shall  be  against  the  particular  carrier  or  forwarder  only  in 
whose  custody  the  said  packages  may  actually  be  at  the  time  of  the  happen- 
ing thereof,  it  being  understood  that  [the  company  receiving  the  goods  from 
the  shipper]  assumes  no  other  responsibility  for  their  safety  or  safe  carriage 
than  may  be  incurred  on  its  own  road  " :  Held,  the  shipper  accepting  such 
receipt  with  a  knowledge  of  its  conditions,  and  intending  to  assent  to  the 
restrictions  contained  in  it,  the  carrier  was  thereby  relieved  of  his  common 
law  liability  for  loss  occurring  beyond  his  own  line. 

6.  Whether  the  shipper  did  accept  the  receipt  with  a  knowledge  of  such 
restrictions,  and  with  the  intention  to  assent  to  them,  was  a  question  for  the 

jury- 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  Ernest  G.  and  A. 
W.  Frankenberg  against  the  Illinois  Central  Railroad  Company, 
to  recover  the  value  of  a  shipment  of  cabbage  delivered  to  the 
defendants  at  Bloomington,  Illinois,  consigned  to  Columbus, 
Ohio.  The  freight  was  prepaid  on  the  consignment  as  far  as 
Pana,  Illinois,  and  a  guaranty  taken  for  the  payment  of  the 
charges  through  from  Pana  to  Columbus.  The  defendants  car- 
ried the  goods  as  far  as  Pana  and  delivered  them  in  apt  time  to 
the  Terre  Haute  &  Alton  Railroad  Company,  at  that  place,  and 
took  a  receipt  from  that  company  for  the  goods. 

The  cabbage  were  delayed  after  leaving  Pana,  so  that  they 
were  spoiled  when  they  arrived  at  Columbus,  and  it  is  sought 
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by  this  suit  to  recover  from  the  defendants  for  this  loss  occur- 
ring after  the  goods  were  transferred  by  them  to  another  car- 
rier. It  appears  from  the  record  that  on  receiving  the  goods, 
the  defendants  gave  a  receipt  or  bill  of  lading,  which  Avas 
received  by  the  plaintiffs,  and  is  as  follows : 

"  Bloomington  Station,  4  Nov.  1867. 
"  Received  from  E.  G.  Frankenberg,  in  apparent  good  order, 
by  the  Illinois  Central  Railroad  Company,  consigned  to  Pana, 
111.  the  following  articles  as  marked  and  described  in  the  margin, 
subject  to  the  conditions  and  regulations  as  per  published 
tariff  of  said  company,  and  payment  of  freight  at  the  rate 

of per  100  lbs. ;  and  such  other  expenses  or  charges  as 

may  have  accrued  upon  said  articles.  It  is  expressly  agreed 
and  understood  that  the  company  are  not  responsible  for  loss 
of  goods  of  which  the  contents  are  unknown ;  for  leakage  of 
any  kind  of  liquids,  breakage  of  any  kinds  of  glass,  carboys 
of  acids,  or  articles  packed  in  glass,  etc.  or  for  loss  or  damage  on 
hay,  hemp,  cotton,  or  any  articles  the  bulk  of  which  renders  it 
necessary  to  be  shipped  in  open  cars,  or  for  damage  on  perish- 
able property  of  any  kind,  occasioned  by  delays  from  any 
cause,  or  change  of  weather,  or  for  damage  or  loss  by  fire,  or 
for  loss  or  damage  on  the  lakes  or  rivers,  unless  it  can  be 
shown  that  such  damage  or  loss  occurred  through  the  negli- 
gence or  default  of  the  agents  of  the  company.  And  it  is 
further  especially  understood,  that  for  all  loss  and  damage 
occurring  in  the  transit  of  said  packages,  the  legal  remedy 
shall  be  against  the  particular  carrier  or  forwarder  only,  in 
whose  custody  the  said  packages  may  actually  be  at  the  time 
of  the  happening  thereof,  it  being  understood  that  the  said 
Illinois  Central  Railroad  Company  assumes  no  other  responsi- 
bility for  their  safety  or  safe  carriage  than  may  be  incurred  on 
its  own  road." 

On  the  margin  of  this  receipt  was  the  following : 
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"  Marks  and  Consignees.  No.  Description  of  Articles.  Weight. 

J.  J.  Rickley.  1  Car  Cabbage.  15,000 

Columbus,  Ohio.  Prepaid  to  Pana.        $33.00 

Charges  guaranteed  thro'  by  H.  McCurdy. 
T.  H.  &  A. 
Car  965. 

Upon  a  trial  by  the  court,  judgment  was  rendered  for  the 
plaintiffs,  and  the  defendants  appeal. 


Messrs.  Williams  &  Burr,  for  the  appellants. 

A  common  carrier  is  not  liable  beyond  his  route,  in  the 
absence  of  an  agreement,  either  express  or  implied,  to  so  become 
liable. 

The  mere  acceptance  of  goods  marked  to  a  place  beyond  the 
route  of  the  carrier,  does  not  of  itself  create  a  contract  to  deliver 
at  the  point  so  marked. 

The  mere  acceptance  of  goods  marked  to  a  place  beyond  the 
route  of  the  carrier,  does  not,  prima  facie,  prove  a  contract  to 
deliver  at  the  place  so  marked.  Van  Santvoord  v.  St.  John,  6 
Hill,  157  ;  Farmers'  &  Merchants'  Bank  v.  Champlain  Transpor- 
tation Co.  18  Vt.  113;  same  case,  23  Vt.  186;  also,  16  Vt.  52; 
Hood  v.  New  York  &  New  Haven  B.  B.  22  Conn.  1 ;  Elwood  v. 
Naugatuck  B.  B.  Co.  23  Conn.  457 ;  Naugatuck  B.  B.  Co.  v. 
Waterbury  Button  Co.  24  Conn.  468. 

The  doctrine  of  the  liability  of  a  common  carrier  beyond  his 
route,  is  a  much  vexed  question,  and  one  upon  which  it  is  sup- 
posed there  exists  an  irreconcilable  difference  between  English 
and  American  courts,  and  there  is  what  is  termed  the  English 
and  the  American  rule.  The  question  has  been  considerably 
discussed  in  this  court,  but  we  think  it  is  still  an  open  question, 
Muschamp  v.  The  Lancaster  &  Preston  Junction  Railway  Co.  8 
M.  &  W.  421,  being  the  leading  English  case,  and  Van  Sant- 
voord v.  St.  John,  6  Hill,  157,  the  leading  American  case — the 
rule  in  Muschamp's  case  being,  that  where  a  carrier  receives 
goods  marked  to  a  place  beyond  his  own  route,  without  limit- 
ing his  responsibility  to  his  own  route  by  express  agreement, 
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the  receipt  of  goods  so  directed  is  prima  facie  evidence  of  an 
undertaking  to  carry  to  the  place  of  destination,  although  the 
ultimate  destination  of  the  goods  be  beyond  the  route  of  the 
carrier  receiving  them. 

The  English  cases  have  not  been  uniform,  and  we  insist,  with 
Judge  Redfield,  in  the  case  of  the  Farmers'  &  Merchants'  Bank 
v.  Champlain  Transportation  Co.  23  Vt.  186,  that  the  rule  as  laid 
down  in  the  case  of  Garside  v.  The  Trent  &  Mersey  Navigation 
Co.  4  T.  R.  581,  that  each  carrier,  in  the  absence  of  special  con- 
tract, is  only  liable  for  the  extent  of  his  own  route,  and  the 
safe  storage  and  delivery  to  the  next  carrier,  is  undoubtedly  the 
better,  the  more  just  and  rational,  and  the  more  generally 
recognized  rule  upon  the  subject. 

This  may  be  considered  the  American  rule :  that  the  carrier 
takes  upon  himself  no  responsibility  as  a  carrier  beyond  his  own 
route,  (requiring,  of  course,  due  care  in  forwarding  t|ie  parcel,) 
unless  the  usage  of  the  business  or  of  the  carrier,  or  his  con- 
duct or  language,  shows  that  he  takes  the  parcel  as  carrier  for 
the  whole  route.     2  Parsons  on  Contracts,  212. 

We  think  the  question  may  still  be  regarded  as  an  open  one 
in  this  court,  as  in  neither  The  Illinois  Cent.  R.  R.  Co.  v.  Cope- 
land,  24  111.  333,  nor  in  the  case  of  the  same  company  v.  John- 
son, 34  111.  389,  in  which  the  subject  is  somewhat  discussed, 
did  the  question  necessarily  arise.  The  conflict  in  the  authori- 
ties is  more  as  to  a  rule  of  evidence  than  a  rule  of  right ;  for 
giving  to  Muschamp's  case  the  broadest  authority  that  can  be 
claimed  for  it,  it  does  not  claim  that  the  carrier  is  bound  beyond 
his  own  route,  unless  he  contracts  to  so  become  bound ;  and  it 
only  makes  the  silent  acceptance  of  the  goods  prima  facie  evi- 
dence of  a  contract  to  carry  to  the  marked  destination,  leav- 
ing, of  course,  to  the  carrier,  the  privilege  of  overcoming  this 
prima  facie  evidence,  if  he  can,  by  other  evidence.  And  cer- 
tainly the  rule  has  never  been  carried  farther  than  this,  nor  can 
it  be.  A  common  carrier  is  bound  to  receive  goods  directed  to 
any  point  within  the  termini  of  his  route,  upon  payment,  or 
offer  to  pay  the  usual  and  customary  charges  ;  but  it  certainly 
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will  not  be  contended  that  he  is  bound  to  receive  and  carry  to 
a  point  beyond  his  route.  But  whether  this  court  shall  adopt 
one  rule  or  the  other,  the  right  of  the  company  to  limit  their 
common  law  liability  by  special  contract  is  not  doubted.  III. 
Cent.  B.  B.  Co.  Y.Morrison,  19  111.  136  ;  and  in  this  case  the  stipu- 
lation in  the  bill  of  lading  must  be  given  that  effect.  III.  Cent. 
B.  R.  Co.  v.  Bead,  37  111.  484 ;  York  Co.  v.  III.  Cent.  B.  B.  Co. 
3  Wallace,  107. 

Messrs.  Hughes  &  McCart,  for  the  appellees. 

We  insist  upon  the  rule  as  laid  down  in  Muschamp's  case,  8 
M.  &  W.  421,  as  being  the  better  rule,  in  regard  to  the  liability 
of  the  carrier  beyond  his  line. 

Nothing  can  exempt  a  carrier  but  a  special  contract ;  that 
may,  and  probably  would,  in  nearly  all  cases,  though  Co  wen,  J. 
in  Cole  v.  Goodwin,  19  Wend.  249,  in  Camden  Trans.  Co.  v. 
Belknapp,  21  Wend.  353,  and  Clark  v.  Faxton,  ib.  153,  which 
goes  further  than  Belknapp's  case,  denies  that  a  carrier  can,  by 
contract,  even,  limit  or  lessen  his  common  law  liability. 

If,  however,  the  carrier  desires  to  set  .up  a  special  contract, 
the  burden  of  proof  is  on  him  to  show  that  it  was  understood 
and  assented  to  by  the  shipper,  and  he  must  show  that  its  terms 
were  brought  home  to  the  knowledge  of  the  consignor.  Red- 
field  on  Railways,  pp.  71-82. 

And  it  was  on  this  ground  that  the  carrier  had  entered  into 
a  special  contract  with  the  shipper,  evidenced  by  a  written 
agreement  signed  by  the  shipper  as  well  as  the  carrier,  and  had 
given  him  a  valuable  consideration  for  the  lessening  of  their 
common  law  liability,  by  carrying  his  freight  at  reduced  rates, 
that  this  court  base  their  opinion  in  the  case  of  III.  Cent.  B.  B. 
Co.  v.  Morrison,  19  111.  136. 

The  presumption  is  a  fair  one,  that  the  shipper  intends  to 
insist  on  all  his  rights  under  the  law,  rather  than  that  he  intends 
to  waive  them.  6  Howard,  N,  Y.  344 ;  24  111.  468,  Newhall's 
case;Angell  on  Carriers,  (ed.  1868,)  sees.  235-6-7.  More 
than  this,  it  has  been  decided  by  this  court,  and  by  others  of 
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good  authority,  that  common  carriers  can  not  by  notice,  (if 
brought  home  to  the  owners  even,)  limit  or  lessen  their  lia- 
bility. It  is  against  the  policy  of  the  law.  Western  Trans.  Co. 
v.  Newhall,  24  111.  466  ;  Davidson  v.  Graham,  2  Ohio  St.  R.  131 : 
Graham  &  Co.  v.  Davidson,  4  Ohio  St.  R.  362 ;  Angell  on  Car- 
riers, ed.  of  1868,  sees.  238-9;  Welsh  y.  Pittsburgh  &  Fort  Wayne 
R.  R.  Co.  10  Ohio  St.  R.  65 ;  Jones  v.  Voorhees,  ib.  145 ;  the 
cases  in  Wendell,  19  and  21,  and  Angell,  sees.  240  to  243. 

Of  the  same  general  tenor  are  Gould  v.  Hill,  2  Hill,  N.  Y. 
623  ;  Fish  v.  Chapman,  2  Kelly,  349  ;  and  in  Bennett  v.  Dutton, 
10  N.  H.  487,  the  opinion  of  the  court  leans  our  way.  In 
Thomas  v.  Boston  &  Prov.  R.  R.  10  Met.  375,  the  defendants 
escaped  solely  because  they  were  not  common  carriers. 

The  rule  we  contend  for,  the  ancient  rule,  is  held  in  Bean  v. 
Greene,  12  Maine,  422;  and  Bechman  v.  Shouse,  5  Rawle,  189. 

The  rule  is  a  reasonable  one,  and  the  courts  say  there  is  dan- 
ger in  relaxing  it.     Eagle  v.  White,  6  Wheaton,  (Pa.)  519. 

We  insist  that  the  receipt  given  in  this  case  did  not  amount 
to  a  special  contract  to  exempt  the  carrier  from  his  common 
law  liability  for  the  safe  delivery  of  the  freight  at  the  place  of 
destination.  Weed  v.  Schenectady  &  Saratoga  R.  R.  Co.  19 
Wend.  534;  Wilcox  v.  Parmelle,  3  Sandf.  610;  Chouteau  v. 
Leach,  18  Pa.  St.  R.  224;  Noyes  v.  Rutland  R.  R.  Co.  27  Yt. 
110 ;  Dorr  et  al.  v.  N.  J.  St.  Nav.  Co.  1  Kernan,  11  N.  Y.  485 ; 
Teall  v.  Sears,  9  Barb.  317 ;  III.  Cent.  R.  R.  Co.  v.  Copeland, 
24  111.  332 ;  West.  Trans.  Co.  v.  Newhall,  24  111.  466 ;  III.  Cent. 
R.  R.  Co.  v.  Johnson,  34  111.  389  ;  Angell  on  Carriers,  (ed.  1868) 
sees.  244  to  250,  and  note. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record,  is  one  of  great  import- 
ance to  the  public,  and  to  the  railroad  interests  of  the  country, 
and  has  received  our  most  careful  consideration. 

It  is  a  question  on  which  the  courts  of  this  country  are  not 
in  harmony  with  themselves,  nor  with  those  of  England,  to 
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whose  decisions  we  are  accustomed  to  refer  as  evidence  of  what 
the  common  law  is,  on  any  subject  which  has  engaged  their 
deliberations. 

The  question  is,  as  to  the  extent  of  the  liability  of  a  rail- 
road company  as  common  carriers  of  goods  and  property. 

While  there  is  no  difficulty  in  denning,  in  general  terms, 
when  the  liability  of  a  common  carrier  begins,  the  courts  of 
this  country  are  not  agreed  as  to  the  point  when  it  terminates. 

A  common  carrier  is  denned  to  be  one  who  undertakes,  for 
hire,  to  transport  the  goods  of  such  as  choose  to  employ  him, 
from  place  to  place.  Railway  companies  are  under  obligations 
to  receive  and  transport  all  goods  which  may  be  offered  to 
them  for  such  purpose,  and  without  delay.  They  can  not  lie 
by,  as  the  wagoners  in  early  times  were  accustomed  to  do,  for  a 
rise  in  the  price  of  freights.  They  are  regarded  by  all  courts 
as  common  carriers,  resting  under  a  duty  to  transport  such 
articles  as  may  be  delivered  to  them  in  the  course  of  their  busi- 
ness, and  their  liability  commences  when  the  goods  are  deliv- 
ered to  their  agent  authorized  to  receive  them.  They  may 
demand  the  freight  money  in  advance,  and  if  not  paid,  may 
refuse  to  carry  the  goods,  but  when  they  are  received  they  are 
at  the  risk  of  the  carrier,  and  from  which  time  he  is  regarded 
as  an  insurer,  and  held  to  the  most  stringent  responsibilities, 
from  which  he  can  only  be  relieved  by  the  operation  of  one  of 
two  causes,  the  act  of  God  or  the  public  enemy.  Public  policy 
has  always  demanded  this  rule,  inasmuch  as  the  goods  are 
entirely  in  the  power  of  the  carrier,  and  it  being  so  easy  for 
him  to  conceal  his  fraud  or  misconduct,  and  so  difficult  for  the 
owner  to  prove  it,  that  the  law  does  not  permit  the  inquiry, 
but  supplies  the  want  of  proof  by  a  conclusive  presumption. 
Porter  v.  Chicago  &  Rock  Island  R.  R.  Co.  20  111.  407  ;  Baldwin 
v.  American  Express  Co.  23  ib.  197. 

The  liability  of  the  carrier  commencing  with  the  receipt  of 
the  goods,  it  necessarily  continues  until  they  are  delivered  by 
him  at  their  place  of  destination,  where  the  owner  or  consignee 
is  bound  to  be  present  and  receive  them,  and  pay  the  freight 
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for  them,  if  not  previously  paid.  If  he  be  not  present  to  receive 
the  goods,  they  can  be  placed  in  a  safe  and  sufficient  warehouse, 
when  the  liability  of  the  carrier  ceases  and  that  of  warehouse- 
man begins. 

The  important  question  now  arises,  is  he  thus  bound  to  carry 
and  deliver  to  a  point  or  place  not  on  his  route  ? 

This  is  a  question  not  settled  by  the  courts  of  this  country, 
though  the  received  doctrine  may  be  said  to  be,  that  the  car- 
rier is  not  responsible  beyond  his  own  route,  except  upon  his 
special  undertaking  so  to  be  liable. 

By  the  law  of  common  carriers,  their  liability  was  fixed  on 
the  receipt  of  the  goods  to  be  carried.  They  are  insurers  of 
the  goods,  and  if  not  delivered  at  their  place  of  destination, 
they  are  accountable  for  them,  and  when  called  upon  to  account 
for  them,  the  onus  of  proof  is  upon  them,  and  they  are  chargea- 
ble with  their  value,  unless  the  loss  was  caused  by  a  force  supe- 
rior to  human  agency,  which  no  foresight  could  have  guarded 
against,  or  by  the  public  enemy. 

This  is  the  extent  of  the  liability  of  common  carriers  by  the 
common  law.  The  receipt  of  goods  by  them  is  all  that  is  nec- 
essary to  fix  this  liability,  so  that,  if  a  parcel  or  package  be 
delivered  to  a  railroad  at  Chicago,  marked  for  Louisville,  Ken- 
tucky, or  any  other  place  off  their  route,  and  they  receive  it 
to  carry,  they  are  bound,  by  this  rule  of  the  common  law,  if  the 
parcel  or  package  be  lost,  to  account  to  the  owner  for  its  value. 
The  contract  of  the  shipper  is  with  the  carrier  in  whose  cus- 
tody he  placed  the  goods. 

A  responsibility  so  vast  being  cast  upon  carriers  by  the  com- 
mon law,  it  soon  became  a  question  how  they  could  remove  or 
lessen  it.  A  resort  was  had  to  a  general  notice,  which  was  held 
by  this  court  and  other  courts  to  be  insufficient.  Western 
Transportation  Co,  v.  Newhall,  24  111.  466.  But  it  was  held  by 
this  court,  in  the  case  of  the  Illinois  Central  R.  R.  Co.  v.  Morri- 
son et  al.  19  ib.  136,  that  such  carriers  may  relieve  themselves 
from  their  general  liability  by  special  contract.     In  that  case 
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Morrison,  by  his  writing,  under  seal,  in  consideration  of  a  reduc- 
tion of  the  freight  charges  upon  a  lot  of  cattle,  assumed  the 
risk  of  transportation,  and  released  the  company  from  all  claims 
which  might  arise  from  damage  or  injury  to  the  stock  while  in 
the  cars,  or  for  delay  in  its  carriage,  or  for  escape  from  the  cars, 
and,  generally,  from  all  claims  except  such  as  might  arise  from 
the  gross  negligence  or  default  of  the  agents  or  officers  of  the 
company. 

We  have  examined  all  the  cases  cited  upon  both  sides  of  this 
question,  and  pondered  them,  anxiously  desiring  to  recognize  a 
rule  which,  while  it  shall  not  perplex  and  injure  the  commer- 
cial interests  of  the  country,  shall,  at  the  same  time,  protect 
the  carrier's  interest,  or,  at  least,  be  of  so  much  service  to  it 
that  the  proprietors  of  that  interest  may  know  and  understand 
the  full  extent  of  their  obligations  to  the  public. 

So  long  ago  as  1860,  this  court,  in  the  case  of  this  same  com- 
pany against  Copeland,  24  111.  332,  expressed  a  decided  par- 
tiality for  the  rule  in  Muschamp's  case,  8  Mees.  and  Wels.  421,  so 
much  relied  on  by  the  appellee,  and  in  which  case  all  the  authori- 
ties, English  and  American,  were  fully  examined,  and  we  said, 
though  this  point  was  not  in  the  case,  we  were  inclined  to  yield 
to  the  force  of  the  reasoning  of  the  English  courts,  on  princi- 
ples of  public  convenience,  if  no  other,  and  to  hold,  when  a 
carrier  receives  goods  to  carry,  marked  to  a  particular  place,  he 
is  prima  facie  bound  to  carry  to  and  deliver  at  that  place.  By 
accepting  the  goods  so  marked,  he  impliedly  agrees  so  to  do, 
and  he  ought  to  be  answerable  for  the  loss. 

Again,  in  the  case  of  the  same  company  against  Johnson,  34 
ib.  389,  there  was  an  express  understanding  to  transport  the 
goods  to  Wheeling,  but  the  court,  referring  to  Copeland's  case, 
supra,  considered  that  case  as  holding  that  a  carrier  who  receives 
goods  to  carry,  marked  to  a  particular  place,  was  bound  to 
carry  to,  and  deliver  at,  that  place — that  it  was  an  agreement 
implied  from  the  mark  or  direction  on  the  goods,  and  accept- 
ing them  so  marked,  that  the  liability  arose. 

7— 54th  III. 
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Opinion  of  the  Court. 

Now,  on  the  point  of  public  convenience,  which  consideration 
had  great  weight  with  us  in  determining  which  rule  should  be 
adopted,  it  seems  to  us  that  consignors  of  the  productions  of 
our  country,  or  other  property,  by  railroad,  should  not  be 
required,  in  case  of  loss  or  damage,  to  look  for  remuneration 
to  any  other  party  than  the  one  to  which  they  delivered  the 
goods.  It  would  be  a  great  hardship,  indeed,  to  compel,  the 
consignor  of  a  few  barrels  of  flour,  delivered  to  a  railroad  in  this 
State,  marked  to  New  York  city,  and  which  are  lost  in  the 
transit,  to  go  to  New  York,  or  to  the  intermediate  lines  of  road, 
and  spend  days  and  weeks,  perhaps,  in  endeavors  to  find  out  on 
what  particular  road  the  loss  happened,  and  having  ascertained 
it,  in  the  event  of  a  refusal  to  adjust  the  loss,  to  bring  a  suit 
in  the  court  of  New  York  for  his  damages.  Far  more  just 
would  it  be  to  hold  the  company  who  received  the  goods  in  the 
first  instance,  as  the  responsible  party,  and  the  intermediate 
roads  its  agents  to  carry  and  deliver,  and  it  is  the  most  reasona- 
ble and  just,  for  all  railroads  have  facilities  not  possessed  by  a 
consignor,  of  tracing  losses  of  property  conveyed  by  them,  and 
all  have,  or  can  have,  running  connections  with  each  other. 
Above  all,  when  it  is  considered  the  receiving  company  can,  at 
the  outset,  relieve  itself  from  its  common  law  liability  by  a 
special  and  definite  agreement,  such  a  rule  can  not  prejudice 
them.  The  rule  being  known,  all  parties  can  readily  accom- 
modate their  business  to  it,  and  no  inconvenience  can  result  to 
any  one  from  its  operation. 

In  the  case  of  the  Illinois  Central  R.  R.  Co.  v.  Morrison,  19 
111.  136,  there  was  a  formal  stipulation  under  hand  and  seal,  by 
which  the  consignor,  for  a  valuable  consideration,  agreed  to 
release  the  company  from  their  common  law  liability  as  carri- 
ers. 

In  Adams  Express  Co.  v.  Haynes,  42  ib.  89,  it  was  said,  if  a 
shipper  takes  a  receipt  for  his  goods  from  the  company,  with  a 
full  knowledge  of  its  terms  and  conditions,  intending  to  assent 
to  the  restrictions  contained  in  it,  then  it  becomes  his  contract 
as  fully  as  if  he  had  signed  it. 
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By  such  a  contract,  the  rights  and  duties  of  the  parties  to  it 
must  be  governed,  and  if  the  stipulations  in  it  ^o  to  limit  the 
common  law  liability,  and  they  plainly  appear  in  the  instrument, 
and  are  not  covertly  inserted  in  it,  and  are  understood  by  the 
consignor,  then  it  must  be  enforced  as  any  other  contract  of 
parties  made  in  good  faith. 

Testing  this  case  by  these  considerations,  the  receipt  or  bill 
of  lading  executed  by  appellants  and  accepted  by  the  consign- 
ors, reciting,  as  it  does,  that  the  goods  in  question  were  con- 
signed to  Pana,  and  charges  paid  to  that  point,  and  that 
appellants  should  not  be  liable  for  loss  or  damage  save  on  their 
own  road,  amounts  to  a  special  contract,  relieving  the  company 
from  their  common  law  duty. 

It  is  a  question  for  the  jury  to  determine,  whether  the  terms 
of  the  receipt  were  understood  by  the  consignors  and  assented 
to  by  them.     If  they  were,  they  are  bound  by  them. 

The  fact  that  the  charges  were  guaranteed  from  Pana,  was 
not  for  the  benefit  of  appellants,  but  for  the  benefit  of  the  con- 
necting road,  whose  usage  was  to  decline  the  receipt  of  perisha- 
ble articles,  as  these  were,  unless  the  charges  were  guaranteed. 

We  think  justice  would  be  promoted  by  sending  this  cause 
back  for  trial,  in  the  light  of  the  views  here  presented,  and  of 
the  rule  we  think  necessary  to  be  established  for  the  govern- 
ment of  all  such  transactions,  and  for  that  purpose  reverse  the 
judgment  and  remand  the  cause. 

Judgment  reversed. 


After  the  foregoing  opinion  was  prepared,  a  re-argument  of 
the  case  was  had,  at  the  January  term,  1871,  before  the  court 
as  at  present  organized  under  the  new  constitution,  when  the 
opinion  was  agreed  to  by  a  majority  of  the  court,  Mr.  Chief 
Justice  Lawrence  and  Justices  McAllister  and  Thornton, 
dissenting. 
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Syllabus.     Statement  of  the  case.     Opinion  of  the  Court. 


Martin  v.  Beatty  et  al. 

Mortgages — of  improvements  made  by  the  mortgagor,  or  his  gr 
subsequent  to  the  mortgage.  Money  expended  in  improvements  upon  mort- 
gaged premises,  by  the  mortgagor,  or  his  grantee,  subsequent  to  the  mort- 
gage, cannot  be  given  a  lien  prior  to  that  of  the  mortgage. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

This  was  a  suit  in  chancery,  to  foreclose  a  mortgage,  in  which 
the  court  below  decreed  that  out  of  the  proceeds  of  the  sale  of 
the  mortgaged  premises,  a  subsequent  grantee  of  the  mortga- 
gor should  be  reimbursed  for  improvements  made  thereon,  and 
in  that  respect  was  given  a  priority  over  the  mortgagee.  The 
mortgagee  appeals. 

Mr.  O.  T.  Reeves,  for  the  appellant. 

Mr. Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  only  question  of  importance  presented  by  this  record  is, 
can  a  mortgagor,  or  can  his  grantee,  to  whom  the  mortgaged 
premises  are  conveyed,  enforce  as  a  prior  lien  to  that  of  the 
mortgagee,  the  amount  expended  by  such  purchaser  in  improve- 
ments on  the  property,  made  subsequent  to  the  mortgage? 
Appellees  have  failed  to  meet  this  question,  having  presented  no 
brief  or  argument,  and  virtually  yield  the  point  made  by  appel- 
lant. We  are  aware  of  no  principle  of  law  permitting  a  mort- 
gagor, or  his  grantee,  to  expend  money  on  the  estate  mortgaged, 
to  the  detriment  of  the  mortgagee.  McCumber  v.  Gilman,  15  111. 
381.  Nor  do  we  see  the  propriety  of  the  decree  in  this  cause,  by 
which  the  grantee  of  the  mortgagor  was  placed  in  a  better  posi- 
tion than  the  prior  mortgagee.  A  sale  of  the  premises  having 
been  ordered  by  the  court,  the  mortgage  of  appellant  being  prior 
in  time,  should  have  been  directed  to  be  first  paid  out  of  the  pro- 
ceeds of  the  sale.  It  was  error  to  give  appellee,  Cox,  a  prefer- 
ence, and  for  this  error  the  decree  must  be  reversed. 

Decree  reversed. 


CASES 


SUPREME  COURT  OF  ILLINOIS. 


FIRST    GRAND    DIVISION. 


JUNE    TERM,    1870. 


Conrad  Fritz 

V. 

Peter  Joiner  et  al. 


1.  Color  of  title — what  constitutes.  Where  a  purchaser  at  a  sale  of 
land  under  execution,  received  a  sheriff's  deed  therefor,  and  afterwards 
executed  a  conveyance  to  a  third  person,  it  was  held,  such  deeds  constituted 
color  of  title,  even  though  the  sheriff's  sale  was  void,  and  possession  and 
payment  of  taxes  under  such  color  would  bar  a  recovery,  under  the  limita- 
tion act  of  1839,  those  claiming  under  the  paramount  title  being  under  no 
disability. 

2.  Burden  of  proof — as  to  existence  of  disabilities.  A  party  relying 
upon  the  existence  of  a  disability,  to  avoid  the  operation  of  the  statute  of 
limitations,  must  prove  it. 

3.  Cumulative  disabilities  are  of  no  avail,  as  against  a  statute  of 
limitations. 
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Afpeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  William  H.  Underwood,  for  the  appellant. 

Mr.  E.  L.  Thomas,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence*  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  for  partition  and  assignment  of  dower,  brought 
by  the  widow  and  heirs  of  one  Peter  Joiner,  deceased,  against 
Conrad  Fritz.  The  bill  alleges  that  Joiner  died  in  1844,  leav- 
ing a  widow  and  children,  the  complainants  herein,  and  seized 
of  an  undivided  tenth  of  certain  premises  described  in  the  bill. 
The  appellant,  Fritz,  is  alleged  to  be  seized  of  the  remaining 
nine- tenths. 

Fritz  answers,  denying  the  title  of  complainants,  and  alleges 
that  their  interest  was  sold  by  the  sheriff  in  1844,  on  an  execu- 
tion against  said  Peter  Joiner,  deceased,  and  that  a  sheriff's 
deed  was  made  in  1846  to  one  John  Padon,  the  purchaser  at 
the  sale,  who,  in  1852,  sold  and  conveyed  the  premises  to  Fritz, 
receiving  therefor  their  full  value.  The  answer  further  alleges 
that  Padon  took  possession  of  the  premises  and  improved  the 
same,  and  continued  in  possession  until  1852,  when  he  sold  and 
conveyed  the  same  to  Christina  Fritz,  who,  in  1860,  sold  and 
conveyed  to  Conrad  Fritz.  The  answer  relies  on  the  possession 
and  payment  of  taxes  since  1852,  as  a  defense,  under  the  statute 
of  limitations. 

The  evidence  shows  the  facts  above  stated  to  be  true. 

*The  term  of  office  of  Mr.  Ciiiee  Justice  Brkese  expired  on  the  sixth  day  of  June, 
1870,  and  thereupon  Mr.  Justice  Lawrence,  being  the  oldest  Justice  in  commis- 
sion, became  Chief  Justice.  On  the  same  day,  Mr.  Justice  Breese  was  re-elected, 
in  the  First  Grand  Division,  for  the  term  of  nine  years. 
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The  appellee  has  filed  no  brief,  and  we  are  not  advised  upon 
what  theory  the  decree  in  favor  of  complainants  was  rendered 
by  the  circuit  court,  nor  do  we  perceive  how  it  can  be  sustained. 
Admitting  the  sheriff's  sale  was  void,  the  deed  from  Padon  to 
Christina  Fritz,  and  from  her  to  Conrad  Fritz,  constitute  color 
of  title,  and  the  possession  and  payment  of  taxes  under  that 
title  make  out  the  bar,  unless  there  were  disabilities.  It  is 
true,  a  part  of  the  children  of  Joiner  were  infants  at  the  time 
of  his  death,  but  that  disability  terminated,  as  to  all  but  one, 
more  than  three  years  before  the  commencement  of  this  suit, 
which  is  the  period  allowed  by  the  statute  for  bringing  suit 
after  disabilities  are  removed.  As  to  one  of  the  children,  there 
may  be  some  doubt,  from  the  indefiniteness  with  which  their 
ages  are  stated  in  the  record ;  but  it  devolves  upon  the  com- 
plainant to  remove  that  doubt,  as  the  party  claiming  the  benefit 
of  the  disability  must  prove  its  existence. 

There  is  proof  in  the  record  that  two  of  the  daughters  of 
Joiner  married,  as  the  witness  states,  about  eighteen  or  twenty 
years  ago.  The  general  principle,  in  regard  to  statutes  of 
limitation,  that  cumulative  disabilities  are  of  no  avail,  is  well 
settled,  but  the  proof  in  this  record  is  altogether  too  indefinite 
to  enable  us  to  express  any  opinion  as  to  the  effect  of  these 
marriages  upon  the  title.  Whether  these  marriages  occurred 
before  Christina  Fritz  took  possession  under  her  deed,  and  com- 
menced the  payment  of  taxes,  can  not  be  told  from  this  record. 
Neither  does  the  record  disclose  when  Padon  took  possession 
under  his  deed  from  the  sheriff,  and  it  leaves  in  doubt  whether 
the  taxes  of  1851  were  paid  by  any  one.  It  only  discloses 
enough  to  enable  us  to  say  that  the  decree  for  all  the  complain- 
ants was  erroneous;  but  whether  they  are  all  barred  must 
depend  on  proof  yet  to  be  taken. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Syllabus. 

James  Logsdon 

v. 

Thomas  J.  Spivey,  Administrator  de  bonis  non  of 

Henry  McKernan,  deceased. 


1.  Levy  upon  personal  property — whether  valid.  To  constitute  a  valid 
levy  of  an  execution,  upon  personal  property,  the  property  must,  at  the 
tune  of  the  levy,  be  in  the  control  of  the  officer,  and  he  must,  within  a 
reasonable  time,  take  it  into  his  possession,  unless  the  debtor  shall  tender  a 
delivery  bond;  he  must  so  deal  with  the  property  that,  without  the  protec- 
tion of  the  writ,  he  would  be  a  trespasser.  This  is  the  rule  as  between  suc- 
cessive levies  under  different  executions  in  favor  of  several  creditors,  or 
where  the  debtor  sells  the  property  after  a  levy  has  been  endorsed. 

2.  But  as  between  the  officer  and  the  debtor,  or  the  personal  representa- 
tives of  the  latter,  it  is  not  essential  to  the  validity  of  the  levy,  that  the 
property  should  be  taken  possession  of  by  the  former.  If,  after  endorsing  the 
lev}r,  the  officer  should  leave  the  property  with  the  debtor,  it  would  be,  like 
a  defectively  executed  chattel  moitgage,  binding  between  the  parties,  but 
void  as  to  creditors  and  purchasers. 

3.  Same — of  a  levy  after  tlie  death  of  tlie  debtor.  Where  an  execution 
comes  to  the  hands  of  the  officer  in  the  lifetime  of  the  debtor,  it  becomes 
thereby  a  lien  upon  the  personal  property  of  the  latter,  subject  to  execution, 
and  though  the  debtor  should  die  before  any  further  steps  have  been  taken, 
the  officer  may  proceed  to  make  the  levy,  and  it  will  be  binding  upon  his 
representatives,  and  his  creditors,  if  he  have  any. 

4.  Lien  of  levy  on  personal  property — its  duration.  The  levy  of  an  execu- 
tion upon  personal  property  does  not  cease  to  bind  the  property  at  the  end 
of  ten  days  after  the  return  day,  but  the  officer  may  proceed  to  sell  under 
the  levy  after  that  time,  without  regard  to  what  has  become  of  the  writ. 

5.  And  the  rule  in  that  regard  is  the  same  whether  the  levy  was  made 
by  a  sheriff,  who  could  be  compelled  to  make  the  sale,  by  writ  of  venditioni 
exponas,  or  by  a  constable,  under  a  judgment  rendered  by  a  justice  of  the 
peace,  who  has  no  power  to  issue  such  a  writ. 

Appeal  from  the  Circuit  Court  of  Gallatin  county;  the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 


The  opinion  states  the  case. 
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Mr.  William  G.  Bowman  and  Mr.  Charles  Burnett,  for 
the  appellant. 

Mr.  Milton  Bartley  and  Mr.  T.  B.  Tanner,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  de  bonis  asportatis,  brought  by 
Lydia  McKernan,  as  administratrix  of  H.  McKernan,  deceased, 
in  the  Gallatin  circuit  court,  against  James  Logsdon.  The  decla- 
ration counts  for  five  hundred  bushels  of  corn  taken  from  the 
administratrix  with  force  and  arms,  by  appellant.  A  plea  of 
not  guilty  was  filed  and  issue  joined.  The  suit  was  subsequently 
revived  in  the  name  of  Thomas  J.  Spivey,  who  had  become 
administrator  de  bonis  non  of  the  estate  of  H.  McKernan, 
deceased.  At  the  May  term,  1869,  of  the  circuit  court,  a  trial 
was  had  before  the  court  and  a  jury,  resulting  in  a  verdict  and 
judgment  for  the  sum  of  $200  and  costs,  from  which  an  appeal 
is  prosecuted  to  this  court. 

It  appears  that  appellant,  with  others,  some  time  in  the 
month  of  May,  1864,  went  to  the  house  of  the  widow  of 
deceased  and  removed  four  large  wagon  loads  of  corn,  in  all,  per- 
haps, about  two  hundred  bushels,  which  had  been  cultivated  on 
appellant's  farm,  by  deceased,  and  which  appellant  claimed  the 
right  to  distrain  and  hold  for  rent  due  him  for  the  ground 
cultivated  by  deceased. 

It  also  appears  that  Ridgway  had  two  executions  against 
deceased,  which  were  levied  upon  the  same  corn,  after  the  death 
of  McKernan,  but  under  which  no  sale  was  ever  made.  The 
corn  was  in  a  pen  when  the  levy  was  made,  and  no  actual 
possession  was  taken,  by  removing  it  or  placing  it  in  the  posses- 
sion of  a  custodian.  The  constable  who  had  made  the  levy 
afterwards  received  a  bond  from  appellant  for  the  delivery  of 
the  corn,  and  authorized  him  to  take  it,  which  he  did,  and  for 
which  this  suit  was  brought.      Appellant  also  claimed  that 
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McKernan  delivered  him  the  corn  before  his  death,  for  rent, 
which,  together  with  the  levy  under  the  executions,  he  relied 
upon  as  a  defense. 

The  court  below,  among  others,  gave  these  instructions  : 

"  4.  And  the  court  further  instructs  the  jury,  that,  if  you 
believe  from  the  evidence,  that  Owens,  as  constable,  by  virtue 
of  an  execution  issued  twenty-fifth  of  January,  1864,  levied  on 
the  corn  in  controversy  as  the  property  of  the  estate,  or  prop- 
erty of  Henry  McKernan,  such  levy  ceased  to  be  a  lien  on  said 
corn  ten  days  after  the  expiration  of  the  seventy  days  from  the 
date  of  the  issue  of  said  execution,  and  that  Owens,  after  such 
expiration  of  time,  lost  his  right  further  to  hold  the  corn,  unless 
proceedings  under  the  execution  were  suspended  by  an  injunc- 
tion or  supersedeas  issued  from  the  higher  court. 

"  5.  And  the  court  further  instructs  you,  that,  if  you  believe, 
from  the  evidence,  that  Owens,  as  constable,  levied  on  the  corn 
in  dispute,  and  did  not  remove  it,  but  left  it  in  the  possession 
of  the  plaintiff,  and  never  sold  it  on  execution,  and  that  he  had 
ceased  to  lawfully  hold  said  corn  before  Logsdon  took  the  corn, 
then,  unless  Logsdon  has  proven  a  right  to  the  possession  of 
the  corn  by  a  preponderance  of  the  evidence,  you  should  find 
for  the  plaintiff." 

Do  these  instructions  contain  correct  legal  propositions  ?  As 
between  creditors,  or  between  a  creditor  and  a  purchaser,  after 
a  levy,  it  has  been  the  uniform  rule  of  this  court  in  holding 
that,  to  constitute  a  valid  levy  on  personal  property,  it  must  be, 
at  the  time  the  levy  is  made,  in  the  control  of  the  officer,  and 
he  must,  within  a  reasonable  time  thereafter,  take  the  property 
into  his  possession,  unless  the  debtor  shall  tender  a  delivery 
bond ;  that  he  must  so  deal  with  the  property  that  he  would, 
without  the  protection  of  the  writ,  be  a  trespasser.  This  is 
the  rule  as  between  successive  levies  under  different  execu- 
tions in  favor  of  several  creditors,  or  where  the  debtor  sells 
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the  property  after  a  levy  has  been  endorsed.  Minor  v.  Herri- 
ford,  25  111.  344 ;  Havely  v.  Lowry,  30  111.  446 ;  Davidson 
v.  Waldron,  31  111.  120.  But  in  this  case  it  is  not  a  conflict 
between  executions  or  creditors,  but  simply  between  the  credit- 
ors and  the  representative  of  the  deceased  debtor.  The  ques- 
tion arises  whether,  in  such  a  case,  the  same,  or  a  different  rule, 
must  be  applied. 

It  is  a  familiar  rule,  that,  as  between  the  vendor  and 
vendee,  a  delivery  of  personal  property  is  not  necessary  to  vest 
the  title  in  the  purchaser.  In  such  a  case,  it  is  only  necessary 
that  nothing  more  remains  to  be  done  to  complete  the  sale,  and 
is  so  regarded  by  the  parties  ;  but  a  different  rule  obtains  as  to 
creditors  and  subsequent  bona  fide  purchasers  of  such  property. 
To  render  the  sale  valid  and  effectual,  as  to  creditors  and  subse- 
quent purchasers,  or  incumbrancers,  there  must  be  an  actual 
delivery  to  the  purchaser,  if  capable  of  delivery,  and  if  not, 
then  a  symbolical  delivery.  As  to  creditors  and  purchasers, 
the  policy  of  the  law  requires  the  ownership  and  possession 
to  be  united.  But,  as  between  the  vendor  and  vendee,  it  is 
immaterial.  So,  in  reference  to  a  levy  on  property,  as  between 
the  officer  and  the  debtor,  it  does  not  matter  whether  the  officer 
takes  and  removes  the  property,  but  as  to  a  subsequent  creditor 
or  purchaser,  it  is  indispensable  that  the  officer  should  reduce 
it  to  such  possession  as  it  is  capable  of  receiving,  or  place  it  in 
charge  of  a  custodian  within  a  reasonable  time. 

If  the  officer  makes  a  levy,  and  then  constitutes  the  debtor 
a  custodian,  the  debtor,  or  those  claiming  under  him,  will  not 
be  heard  to  say  the  levy  was  invalid  because  the  officer  failed 
to  remove  the  property  and  deprive  the  debtor  of  its  custody. 
In  such  a  case  it  is  like  a  defectively  executed  chattel  mortgage, 
which  is  binding  between  the  parties,  but  is  void  as  to  creditors 
and  purchasers.  Although  the  constable  in  this  case  failed  to 
reduce  the  crib  of  corn  to  actual  possession,  by  removal  or  by 
placing  it  in  the  care  of  a  custodian,  the  debtor  could  not  deny 
that  it  was  a  valid  levy,  nor  can  his  representative  take  it  with 
a  better  title  than  he  held.     If,  then,  appellant  received  the 
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property  from  the  constable  by  virtue  of  the  levy,  he  could 
justify  under  the  levy,  and  as  the  bailee  of  the  constable,  if 
the  executions  remained  unsatisfied.  If,  however,  the  levy  was 
excessive,  the  constable  would  be  liable  for  the  excess,  unless  it 
should  be  sold  for  no  more  than  the  debt  and  costs,  or  trover 
would  no  doubt  lie  against  the  bailee  for  the  excess  over  and 
above  enough  to  satisfy  the  executions. 

Was  the  levy  of  these  executions,  in  the  hands  of  the  officer 
at  and  before  the  death  of  the  debtor,  and  which  were  in  full 
force,  after  the  debtor's  death,  binding  upon  the  representatives, 
and  creditors,  if  there  are  any,  of  McKernan  ?  Such  a  levy 
was  held  to  be  valid  in  the  case  of  Dodge  v.  Mack,  22  111.  93. 
That  decision  was  reached  upon  a  mature  consideration  of  the 
authorities,  and  we  are  still  satisfied  with  the  conclusion  there 
announced,  and  must  hold  that  it  governs  this  question. 

The  first  of  these  instructions  declares,  as  a  principle, 
that,  if  a  legal  and  valid  levy  were  made,  it  would  cease  ten 
days  after  the  return  day  of  the  execution.  When  property  is 
seized  and  held  by  an  officer  under  an  execution,  it  is  then  in 
the  custody  of  the  law,  and  is,  sub  modo,  a  satisfaction  of  the 
judgment.  But,  when  property  is  thus  seized,  it  becomes  the 
duty  of  the  officer,  without  unreasonable  delay,  to  sell  so  much 
as  may  be  necessary  to  pay  and  discharge  the  execution,  and 
an  unreasonable  delay  in  making  a  sale  would,  no  doubt,  render 
him  liable  for  all  injury  occasioned  thereby;  but  if  he  still 
retained  the  property  it  would  not  release  it  from  the  levy. 
Having  seized  the  property  under  competent  authority,  and  the 
property  having  thus  been  placed  in  the  custody  of  the  law, 
and  having  thus  been  appropriated  to  the  payment  of  the  debt 
named  in  the  execution,  it  still  remains  in  the  custody  of  the 
law,  and  liable  to  be  sold  to  satisfy  the  debt,  although  the 
execution  may  have  died  before  a  sale  is  made. 

We  do  not  see,  from  the  statute,  or  the  common  law,  that 
the  levy  should  cease  to  bind  the  property  at  the  end  of  ten 
days  after  the  return  day.  The  statute  has  not  so  declared,  but 
has  only  provided  that  if  the    constable  shall    fail  to  make 
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return  of  the  execution  within  that  time,  he  shall  be  liable  to  an 
action.  It  by  no  means  follows,  that,  because  the  constable  has 
so  acted  as  to  render  himself  liable  to  the  plaintiff,  for  that 
reason  the  levy  is  gone,  and  that  he  must  surrender  the  prop- 
erty to  the  defendant. 

Under  the  common  law,  when  a  sheriff  has  levied  an  execu- 
tion oh  personal  property,  and,  for  any  reason,  fails  to  sell 
during  the  lifetime  of  the  writ,  he  may  retain  the  property  and 
sell  it  to  satisfy  the  debt,  and  failing  to  do  so,  the  plaintiff  in 
execution  may  sue  out  a  venditioni  exponas,  to  compel  the  officer 
to  make  sale  of  the  property.  But  it  is  not  held  that  such  a 
writ  confers  any  power  upon  the  officer,  but  only  compels  him 
to  do  what  the  law  required  him  to  do  without  a  writ.  A  con- 
stable having  seized  property  under  an  execution,  is  required 
to  proceed  to  sell  it  to  satisfy  the  debt,  without  regard  to  what 
becomes  of  the  writ.  In  this  respect,  he  occupies  the  same 
position  and  is  invested  with  the  same  powers  as  is  a  sheriff 
similarly  situated.  Nor  does  it  matter  that  a  justice  of  the 
peace  has  no  power  to  issue  a  writ  of  venditioni  exponas,  execu- 
tion being  an  entire  thing,  which,  when  commenced,  should  be 
completed  by  the  officer  who  commenced  its  execution. 

From  what  we  have  said,  it  will  be  seen  that  both  of 
these  instructions  are  erroneous,  and  should  not  have  been 
given,  and  as  they  were  calculated  to  mislead  the  jury,  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Harlow  B.  Hubbard 

v. 

James  Bell. 


1.  Water  courses  not  navigable — ownership  of  riparian  proprietors. 
By  the  common  law,  a  water  course  which  is  not  navigable,  belongs,  its 
banks  and  bed,  to  the  riparian  proprietors. 

2.  Water  courses — as  public  highways — rights  of  riparian  owners. 
Merely  because  a  water  course  may,  in  times  of  periodical  freshets,  for  a 
few  days  or  weeks,  be  capable  of  floating  mill  logs,  but  in  its  natural  state, 
and  during  a  greater  portion  of  the  year,  is  incapable  of  such  floatage,  the 
stream  can  not  be  regarded  as  a  highway  for  that  purpose  at  any  time. 
The  bed  and  the  banks  of  such  a  stream,  it  not  being  navigable,  belong  to 
the  riparian  proprietors,  and  are  wholly  and  absolutely  private,  and,  there 
being  no  claim  of  prescription  or  user,  not  subject  to  the  servitude  of  the 
public  interest  in  that  regard,  nor  to  be  considered  as  a  public  highway  by 
water. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of 
the  case. 

Mr.  James  Fletcher,  for  the  plaintiff  in  error. 

The  plaintiff  in  error,  being  the  owner  of  the  bed  of  the 
stream,  which  in  its  natural  state  is  not  navigable  for  any  pur- 
pose, but  only  during  periodical  freshets,  and  for  a  few  days  or 
weeks  at  most,  does  not  hold  his  title  subservient  to  any  public 
right  to  pass  over  the  same.  Cooper  v.  Bragg,  10  Wend.  264 ; 
2  Eden  on  Injunc.  (3d  Ed.)  232,  and  authorities  there  cited ; 
Middleton  v.  Pritchard,  3  Scam.  510 ;  3  Kent's  Com.  427. 

The  right  to  pass  over  the  the  said  lands  of  the  plaintiff  by 
the  defendant,  with  his  logs,  could  not  arise  by  grant  or  pre- 
scription. Such  right  is  not  shown  in  this  case,  either  by  the 
pleadings  or  by  the  law.     If  it  be  either  a  right  by  grant  or 
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prescription,  then  in  case  of  a  grant  it  must  have  been  created 
by  deed,  grant  or  contract  of  some  kind ;  and  if  by  prescrip- 
tion, the  said  stream  must  have  been  used  by  defendant  for  at 
least  twenty  years,  none  of  which  is  shown  or  pretended. 
Town  of  Lewiston  v.  Proctor,  27  111.  417;  3  Kent's  Com.  420; 
Daniels  v.  The  People,  21  111.  442;  Green  et  al.  v.  Oaks,  17 
111.  251. 

If  a  right  of  way  is  acquired  by  prescription,  it  must  be 
uninterrupted  for  twenty  years,  and  must  be  by  the  consent,  or 
at  least  the  acquiescence,  of  the  owner  of  the  land.  (See  the 
above  authorities.) 

The  right  to  float  said  logs,  etc.,  down  said  creek,  can  not 
arise  from  necessity;  because  the  right  of  way  from  necessity 
presupposes  a  grant  of  some  kind  by  the  plaintiff  to  defend- 
ant, and  the  right  of  way  from  such  grant  would  be  necessary 
in  order  that  the  defendant  should  enjoy  the  thing  granted. 
3  Kent's  Com.  420  to  425,  and  notes. 

Mr.  Jackson  Frick,  for  the  defendant  in  error. 

"  If  a  stream  may  be  used,  though  only  at  certain  seasons 
of  the  year,  for  floating  down  logs,  the  capacity  for  such  use 
wTill  render  it  subject  to  the  jus  publicum,  at  least  for  that  pur- 
pose." 3  Kent  (11th  Ed.)  p.  538,  note  4 ;  Browne  v.  Chad- 
bourne,  31  Maine,  9 ;  Moore  v.  Sanborne,  2  Gibbs  (Mich.)  519 ; 
Morgan  v.  King,  18  Barb.  (N.  Y.)  277;  Wadsworth  v.  Smith, 
11  Maine,  278. 

The  true  distinction  between  streams  which  are,  and  streams 
which  are  not,  subject  to  the  jus  publicum,  is  clearly  given  in 
the  language  of  Shaw,  Chief  Justice  :  "  It  is  not  every  small 
creek  in  which  a  fishing  skiff  or  gunning  canoe  can  be  made  to 
float  at  high  water,  wThich  is  deemed  navigable.  But  in  order 
to  have  this  character  it  must  be  navigable  to  some  purpose 
useful  to  trade  or  agriculture."  Rowe  v.  Granite  Bridge  Cor- 
poration, 21  Pick.  344. 

"The  right  of  public  servitude  in  a  stream  depends,  not 
upon  its  navigability  in  the  common  law  sense  of  the  term,  but 
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upon  its  capacity  for  the  purposes  of  trade,  business  and  com- 
merce."    Morgan  et  al.  v.  King  et  al.  30  Barb.  9. 

"  The  rule  to  be  deduced  from  the  authorities  is,  that  any 
stream  capable  of  being  used  in  the  transportation  of  any  kind 
of  property  to  market,  whether  in  boats,  rafts  or  single  pieces, 
whether  guided  by  the  hand  of  man  or  floated  at  random  on 
the  water,  is  a  public  stream,  and  subject  to  the  public  ease- 
ment." Browne  v.  Scofield,  8  Barb.  (S.  C.  Eep.)  243 ;  Morgan 
et  al.  v.  King  et  al.  30  ib.  9. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Union  circuit  court, 
exhibited  by  James  Bell  against  Harlow  B.  Hubbard,  for  an 
injunction,  to  restrain  the  defendant  from  creating  a  nuisance 
by  felling  trees  into  Big  creek. 

The  case,  as  presented  by  the  pleadings,  is  a  novel  one,  and 
the  claim  of  the  defendant  in  error,  which  was  sanctioned  by 
the  circuit  court,  is  of  a  character  so  extraordinary  as  to  chal- 
lenge the  most  careful  investigation. 

The  facts  are  briefly  these :  The  complainant  in  the  bill, 
the  defendant  in  error  here,  is  the  owner  of  certain  lots  or 
blocks  of  ground  in  the  town  of  Ullin,  in  Pulaski  county, 
which  front  on  the  river  Cache,  and  on  which  are  erected  saw 
mills,  planing  mills,  and  lumber  yard,  of  which  he  is  the 
owner.  These  structures  are  four  miles  below  the  mouth  of  a 
small  stream  called  Big  creek.  On  this  creek,  commencing 
two  miles  above  its  junction  with  Cache  river,  and  in  Union 
county,  the  defendant  in  the  bill  of  complaint,  plaintiff  in 
error  here,  is  the  owner  in  fee  simple  of  all  the  land  on  both 
sides  of  this  stream  for  two  miles  up  and  down  the  creek, 
including  the  bed  of  the  creek,  on  which  he  has  a  .saw  mill 
propelled  by  steam,  and  for  his  convenience  has  erected  bridges 
across  the  creek  at  two  different  points,  on  his  own  land,  and 
supplies  the  mill  with  logs  by  hauling  and  by  a  tramway  lead- 
ing from  the  mill  to  the  place  of  deposit  of  the  logs. 
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The  complainant  obtains  his  supply  of  logs  by  floating  them 
down  Cache  river,  and  some  from  Big  creek,  but  from  no  point 
above  the  defendant's  lands  and  mill.  He,  however,  alleges 
that  he  has  made  a  contract  with  one  Phelps  to  cut  saw  logs 
for  him  on  Big  creek,  above  the  lands  of  the  defendant,  which 
are  to  be  floated  down  to  complainant's  mill,  when  the  water 
in  the  creek  is  suitable  for  such  purpose,  it  being  alleged  in  the 
bill  that  it  is  only  at  certain  seasons  adapted  to  the  floating 
and  rafting  of  logs. 

The  charge  is,  that  defendant  felled  trees,  on  his  own  land, 
into  Big  creek,  near  his  mill,  and  that  they  were  so  felled  to 
prevent  the  complainant  from  floating  and  rafting  his  logs, 
timber  and  trees  down  that  stream,  and  threatens  to  fell  other 
trees  into  the  creek,  and  the  prayer  is,  that  the  defendant  be 
enjoined  from  so  doing. 

The  defendant,  in  his  answer,  admits  the  principal  and 
important  allegations  of  the  bill,  and  takes  the  position  that  as 
he  is  the  owner  of  the  lands  for  two  miles  on  each  side  of  the 
creek,  together  Avith  the  bed  of  the  creek  and  its  banks,  he  has 
the  right  to  all  the  timber  growing  and  standing  on  each  side 
of  the  creek  and  on  its  banks,  and  to  fell  and  prostrate  it  over 
and  across  the  creek  at  any  point  over  and  along  the  creek  and 
within  the  boundaries  of  his  lands.  He  further  admits  that,  in 
felling  the  trees  growing  on  the  banks  of  the  creek,  the  tops 
and  branches,  and  which  he  could  not  prevent,  fell  into  the 
stream  by  the  force  of  gravitation.  He  also  admits  that  he 
does  not  wish  the  complainant  to  raft  or  float  logs  over  his 
land,  and  he  further  avers  that  there  is  much  valuable  timber 
on  his  land,  which  overhangs  the  creek,  which  he  intends  to 
cut  and  fell,  and  the  tops  of  which,  when  felled,  will  necessa- 
rily fall  into  the  creek,  where  it  will  be  greatly  to  his  advantage 
they  should  remain  until  he  is  ready  to  work  them  into  lum- 
ber. And,  in  conclusion,  the  defendant  protests  against  the 
right  claimed  by  complainant  to  the  use  of  defendant's  land 
and  water  as  a  highway,  or  as  a  channel  through  and  by  which 
to  float  or  raft  logs  to  complainant's  mill ;  that  he  has  at  no 
8 — 54th  III. 
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time  given  complainant  permission  so  to  use  his  land  and 
water,  and  has  informed  complainant  he  would  prevent  it,  if 
he  could ;  and  he  further  says,  in  his  answer,  that  by  using  the 
stream  of  the  creek  when  suitable  for  floating,  complainant 
will  destroy  the  bridges  erected  across  the  creek,  and  he  avers 
that  Big  creek  is  not  a  navigable  stream,  and  denies  that  com- 
plainant has  any  right  of  way  over  the  same,  through  and  over 
the  lands  of  the  defendant. 

On  this  answer,  sworn  to,  the  oath  not  having  been  waived, 
the  defendant  moved  to  dissolve  the  injunction,  which  motion 
was  overruled,  and  the  cause  set  for  hearing  on  the  bill  and 
answer,  no  replication  having  been  filed  by  the  complainant, 
and  on  such  hearing,  without  any  proofs,  the  injunction  was 
made  perpetual. 

To  reverse  this  decree,  the  record  is  brought  here  by  writ  of 
error. 

The  pleadings  establish  the  fact  that  Big  creek  is  not  a  navi- 
gable stream,  and  by  the  common  law  it  belongs,  its  banks  and 
bed,  to  the  riparian  proprietors,  of  whom  the  plaintiff  in  error 
is  one  to  the  extent  of  two  miles  up  and  down  the  stream. 

The  precise  character  of  this  stream  is  not  stated,  nor  does 
it  appear  anywhere  in  the  record.  Its  length,  breadth,  or 
dimensions  of  its  bed  above  its  confluence  with  the  river 
Cache,  are  undisclosed,  nor  have  we  any  means  of  ascertaining 
the  ordinary  volume  of  water  contained  in  the  bed,  or  its 
quantity  during  freshets.  We  are  led  to  infer,  from  what  is 
stated,  that  it  is  an  inconsiderable  stream,  nearly  or  wholly  dry 
in  the  summer  season,  and  carrying  a  volume  of  water  suffi- 
ciently powerful  to  float  logs  or  rafts  only  in  seasons  of  fresh- 
ets, and  then  for  a  few  days  or  weeks  only.  The  beds  of  all 
such  streams  we  know  judicially,  have  been  surveyed  by  the 
government  of  the  United  States,  and  sold,  and  on  which  the 
the  purchasers  or  their  assigns  pay  an  annual  tax  to  the  State, 
besides  local  assessments  made  upon  them.  They  are,  to  all 
intents  and  purposes,  private  property.  Being  so,  the  question 
is  presented  by  the  plaintiff   in  error,  and  it  arises  on  the 
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record — indeed  it  is  the  only  question  of  any  magnitude  in  the 
case,  is  this  private  right  subservient  to  the  public  use  ? 

As  preliminary,  it  may  be  stated  that  it  does  not  appear,  by 
this  record,  that  Big  creek  was  ever  used,  at  any  season,  above 
the  lands  of  the  plaintiff  in  error,  for  the  purpose  of  floating 
rafts  or  logs.  The  allegation  is,  that  Phelps  was  employed  to 
cut  logs,  and  had  a  portion  of  them  in  the  creek,  ready  for 
floating.  The  natural  capacity  of  the  stream  for  floating, 
above  the  lands  of  plaintiff  in  error,  does  not  appear  to  have 
been  ascertained,  and  there  is  no  evidence  it  has  ever  been 
used  for  that  purpose. 

The  defendant  in  error  starts  with  this  proposition :  If  a 
stream  may  be  used,  though  only  at  certain  seasons  of  the 
year,  for  floating  logs,  the  capacity  for  such  use  will  render  it 
subject  to  the  jus  publicum,  at  least  for  that  purpose. 

For  this,  defendant  in  error  has  what  seems  authority,  in  the 
cases  of  Brown  v.  Chadbourne,  31  Maine,  9,  and  Moore  v.  San- 
borne  et  al.  2  Mich.  519. 

In  the  case  first  cited,  which  was  an  action  on  the  case  for 
maintaining  a  dam  across  Little  river,  and  thereby  obstructing 
the  passage  of  the  plaintiff's  logs,  it  appeared  that  the  defend- 
ant was  the  owner  of  the  land  on  both  sides  of  the  river  where 
the  dam  was  built,  and  had  mills  there.  The  plaintiff  had  a 
quantity  of  logs  in  the  river,  for  the  purpose  of  being  driven 
to  his  mill  below  the  defendant's  dam,  but  they  were  prevented 
by  a  mass  of  logs  belonging  to  the  defendant,  above  the  dam. 
On  request  to  remove  the  obstruction,  the  defendant  refused, 
insisting  that  the  plaintiff  had  no  right  to  drive  logs  on  that 
part  of  the  stream,  and  forbidding  him  to  drive  them.  The 
plaintiff  thereupon  boomed  the  defendant's  logs,  and  opened 
some  old  sluice-ways  belonging  to  the  defendant,  and  in  this 
way  passed  his  logs  below  the  defendant's  dam.  To  recover 
for  the  hindrance  and  expenses  in  getting  his  logs  by  the  dam, 
the  action  was  brought. 

The  defendant  contended,  that  at  the  place  where  his  lands 
lay,  the  river  was  wholly  his  property ;  that  the  public  had  no 
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right  of  passing  upon  or  using  it,  and  that  the  plaintiff  had  no 
right  to  run  logs  there. 

The  plaintiff  disclaimed  any  right  arising  from  prescription 
or  user  by  himself  or  others,  but  placed  himself  on  the  broad 
ground,  that  from  the  intrinsic  capabilities  of  the  river,  any 
citizen  had  the  right  to  use  it  for  moving  logs. 

Much  testimony  was  heard  as  to  the  capacity  of  the  river, 
and  it  was  proved  that  dams  were  necessary  in  some  stages  of 
the  stream,  in  order  to  obtain  sufficient  water  for  floating,  and 
it  was  proved  that  it  had  been  used  many  years  for  floating 
logs  and  rafts,  and  sometimes  boats. 

The  defendant  asked  the  court  to  instruct  the  jury,  that  to 
constitute  Little  river  a  navigable  or  floatable  stream,  it  must 
be  shown  to  be  capable,  in  its  ordinary  and  natural  state,  of 
floating  logs,  boats  and  rafts ;  and  it  was  not  enough  to  prove 
that  logs  might  be  carried  down  at  certain  seasons  of  the  year, 
when  the  stream  was  swollen  by  a  freshet. 

This  instruction  was  refused,  and  in  commenting  upon  it, 
the  supreme  court  say : 

"  A  test  so  rigid  and  severe  as  that  required  by  this  instruc- 
tion, would  annihilate  the  public  character  of  all  our  fresh 
rivers  for  many  miles  in  their  course  from  their  sources 
toward  the  ocean.  The  timber  floated  upon  our  waters  to 
market  is  of  great  value,  and  neither  the  law  nor  public  policy 
requires  the  adoption  of  a  rule  which  would  so  greatly  limit 
their  use  for  that  purpose.  The  right  to  the  use  of  the  stream 
in  question  must  prevail  whenever  it  may  be  exercised,  at  any 
state  of  the  water." 

The  court  also  said:  "The  true  test  to  be  applied  is, 
whether  a  stream  is  inherently  and  in  its  nature  capable  of 
being  used  for  the  purposes  of  commerce  for  the  floating  of 
vessels,  boats,  rafts  or  logs.  When  a  stream  possesses  such  a 
character,  then  the  easement  exists,  leaving  to  the  owner  of 
the  bed  all  other  modes  of  use  not  inconsistent  with  it." 

The  case  of  Moore  v.  Sanborne  et  al.  supra,  was  an  action  on 
the  case  to  recover  damages  for  an  alleged  obstruction  of  Pine 
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river,  claimed  to  be  a  public  highway.  This  river  is  a  small 
stream  emptying  into  the  St.  Clair  river,  and  navigable  from  its 
mouth  to  a  place  called  "  Deer  Licks,"  a  distance  of  six  miles, 
at  all  seasons  of  the  year,  for  boats,  rafts  and  logs,  while  above 
the  "  Deer  Licks,"  and  to  a  point  above  where  the  parties  used 
the  same,  the  river  was  only  capable  of  being  used  for  floatage 
during  the  periodical  freshets,  and  that  the  usual  duration  of 
the  freshets  was  from  two  to  three  weeks.  It  appeared,  also, 
that  the  river  had  been  used  for  running  logs  and  lumber  for 
fifteen  or  sixteen  years,  and  from  the  "  Deer  Licks "  down, 
more  than  twenty  years. 

The  court  instructed  the  jury,  if  they  should  find  Pine  river 
to  have  been  used  as  a  highway  for  the  purpose  of  floating 
mill  logs,  even  though  at  times,  at  low  water,  it  was  not  capa- 
ble of  floating  them,  they  should  find  it  a  public  highway,  to 
the  use  of  which  the  public  had  a  right ;  and  the  court  further 
charged,  that  Pine  river,  up  to  the  point  where  the  logs  were 
put  into  it,  and  from  which  point  they  were  run  to  market,  or 
to  the  mouth  of  the  river,  was  a  public  highway,  in  which  the 
whole  public  have  an  easement ;  that  although  the  soil  over 
which  the  river  runs  may  be  owned  by  the  adjacent  propri- 
etors, the  riparian  owners,  the  public  have  the  right  to  the  use 
of  the  river  in  floating  to  a  market  logs,  rafts,  etc.,  found  or 
produced  upon  its  banks.  The  court  refused  to  charge,  on 
behalf  of  the  defendant,  that  if  the  jury  should  find  that  Pine 
river  and  its  branches,  above  the  point  on  the  river  known  as 
the  "  Deer  Licks,"  are  not  of  sufficient  depth  to  float  mill 
logs  in  an  ordinary  stage  of  the  water,  the  river  and  its 
branches  above  such  point  is  not  a  public  highway  or  naviga- 
ble stream ;  and  also  refused  to  charge  for  defendant,  that  if 
the  jury  should  find  that  Pine  river,  above  the  "  Deer  Licks," 
is  not  of  sufficient  depth  to  float  logs  in  an  ordinary  stage  of 
water,  and  has  not  been  used  for  floating  logs  for  a  period  of 
twenty  years  or  upwards,  it  is  not  a  public  highway,  and 
defendant  was  not  liable  in  the  action. 
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These  several  rulings  of  the  court  were  sustained  by  the 
supreme  court,  and  the  doctrine  of  31  Maine,  supra,  adopted 
in  its  fullest  extent*  The  principle  is  distinctly  asserted,  that 
the  public  have  the  right  to  the  free  use  of  all  streams  which 
are  susceptible  of  any  valuable  floatage.  And  to  this  extent 
is  the  claim  of  the  defendant  in  error.  He  claims,  if  Big 
creek,  which,  from  its  mouth  to  its  source,  is  private  property, 
bought  of  the  United  States  and  paid  for,  and  which  may 
exhibit  for  the  greater  portion  of  the  year  but  a  dry  bed  of 
gravel  and  sand,  and  which  has  been  crossed  by  fences  and 
bridges,  and  occupied  by  other  structures  reared  by  the  owners, 
is,  notwithstanding,  when  a  freshet  occurs  of  one  week's  dura- 
tion, subject  to  be  entered  upon  by  the  public,  and  to  be  appro- 
priated to  floating  logs,  to  the  destruction  of  fences,  bridges  or 
other  necessary  structures,  and  in  defiance  of  the  proprietors 
of  the  same.  We  can  not  sanction  a  doctrine  fraught  in  its 
application  with  such  consequences.  However  necessary  it 
may  be  in  the  great  lumbering  States  of  Maine  and  Michigan, 
that  private  rights  should  yield  to  the  prevailing  interest,  no 
such  necessity  exists  in  this  State,  and  we  shall  be  careful  that 
the  rights  of  its  citizens  shall  not  be  wrongfully  invaded  upon 
such  pretences  as  are  set  forth  in  this  record,  and  sustained  by 
such  considerations  as  influenced  the  judgments  of  the  courts 
whose  opinions  we  have  considered. 

The  argument  urged  in  31  Maine  by  the  successful  party, 
was,  that  the  great  common  law  right  of  using  as  a  public  high- 
way all  the  streams  in  that  State  susceptible  of  floating  a  log 
to  market,  lay  at  the  bottom  of  their  public  prosperity,  and  that 
the  hundreds  of  small  streams  which  their  lumbermen  annually 
ascend  for  winter  operations,  and  which,  in  the  freshet  season, 
bear  back  to  market  the  fruits  of  their  industry,  ought  to  be 
public  highways,  and  the  court,  in  the  opinion,  say : 

"  The  timber  floated  upon  our  waters  to  market  is  of  great 
value,  and  neither  the  law  nor  public  policy  requires  the  adop- 
tion of  a  rule  which  would  so  greatly  limit  their  use  for  that 
purpose.     The  right  to  the  use  of  the  stream  in  question  must 
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prevail,  whenever  it  may  be  exercised,  at  any  state  of  the 
water." 

The  facts  appearing  in  these  cases  are  quite  diiferent  from 
those  which  appear  in  this  case,  and  in  both  of  those  cited,  the 
streams  in  question  had  been  used  for  rafting  and  floating  for 
years,  and  had  a  natural  capability  for  such  use.  This  record 
is  barren  of  any  facts  of  this  kind. 

But  in  the  case  in  31  Maine,  reference  is  made  to  Rowe  v. 
Granite  Bridge  Co.  21  Pick.  344,  in  which  it  was  held,  "that  it 
was  not  every  small  creek  in  which  a  fishing  skiff  or  gunning 
canoe  can  be  made  to  float  at  high  water,  which  is  deemed 
navigable.  In  order  to  have  this  character,  it  must  be  navi- 
gable to  some  purpose  useful  to  trade  or  agriculture.  It  is  not 
a  mere  possibility  of  being  used  under  some  circumstances, 
as  at  extraordinary  high  tides,  which  will  give  it  the  character 
of  a  navigable  stream,  but  it  must  be  generally  and  commonly 
useful  to  some  purpose  of  trade  or  agriculture." 

This  can  not  be  alleged  of  Big  creek.  It  can  not  be  said 
that  stream  is  generally  and  commonly  useful  to  any  purpose 
of  trade  or  agriculture.  In  its  normal  condition,  it  is  a  bed 
of  sand  and  mud  or  gravel,  diversified,  perhaps,  by  pools  of 
water  left  by  the  subsiding  floods,  and  separated  from  each 
other  by  sand  banks.  To  say  of  such  a  stream,  that  it  is  gen- 
erally and  commonly  useful  for  purposes  of  trade,  is  saying  too 
much. 

It  is  further  admitted  in  the  Maine  case,  that  "  small  creeks 
or  inlets  which  can  only  be  used  at  certain  periods  of  the  tide, 
and  then  only  for  a  short  time,  or  in  which  there  is  only  a  pos- 
sibility of  use  under  some  circumstances,  at  extraordinary  high 
tides,  are  not  navigable  rivers.  Such  streams  are  incapable  of 
any  practical  general  use  for  the  purposes  of  navigation,  and 
are  dissimilar  to  the  river  under  consideration." 

Certainly  not  more  dissimilar  than  the  creek  in  question, 
which  only,  in  its  abnormal  state,  in  times  of  freshets  or  melt- 
ing of  snows,  makes  a  show  of  navigable  water.  In  its  nor- 
mal state,  it  is  shrunken  to  the  smallest  measure,  and  that  state 
continues,  perhaps,  ten  months  out  of  the  twelve. 
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Other  cases  are  cited  by  the  defendant  in  error,  and  among 
them  Morgan  v.  King,  18  Barb.  277.  The  stream  in  question, 
in  that  case,  was  a  river  more  than  one  hundred  and  fifty 
miles  in  length,  being  the  outlet  of  many  lakes  and  ponds  in 
northern  New  York,  and  emptying  into  the  St.  Lawrence.  It 
was  a  river  the  State  had  taken  under  its  charge,  making 
appropriations  for  its  improvement,  and  had  been  used  as  a 
public  highway  for  lumber  and  floats  more  than  thirty  years. 

In  that  case,  a  doubt  is  expressed,  if  a  stream  having  a 
capacity  to  float  single  logs  at  random,  and  only  during  fresh- 
ets, can  be  regarded  as  a  public  stream.  But  the  court  held, 
that  the  capacity  of  a  stream  which  generally  appears  by  the 
nature,  amount,  importance  and  necessity  of  the  business  that 
can  be  done  upon  it,  was  the  criterion,  and  they  say  that  a 
brook,  though  it  might  carry  down  saw-logs  for  a  few  days 
during  a  freshet,  is  not,  therefore,  a  public  highway.  But, 
they  say,  a  stream  upon  which  and  its  tributaries,  saw-logs  to 
an  unlimited  amount  can  be  floated  every  spring,  and  for  the 
period  of  from  four  to  eight  weeks,  and  for  the  distance  of  one 
hundred  and  fifty  miles,  and  upon  which,  unquestionably,  many 
thousands  will  be  annually  transported  for  many  years  to  come, 
has  the  character  of  a  public  stream,  for  that  purpose.  And 
the  court  further  say,  if  this  particular  business  may  not 
always  continue,  though  it  can,  of  necessity,  last  but  a  short 
time,  and  the  river  can  be  used  for  no  other  purpose,  that  cir- 
cumstance would  have  weight  in  the  consideration  of  the 
question. 

The  case  of  Browne  v.  Scofield,  8  Barb.  239,  is  also  referred 
to.  In  that  case,  the  Canisteo  river  was  held  to  be  a  public 
highway  from  the  early  settlement  of  the  country,  and  was 
always  used,  from  a  very  early  day,  as  an  avenue  to  market. 
There  was  no  attempt,  on  the  trial,  to  dispute  the  right  of  the 
public  to  use  the  river  as  a  highway  at  common  law.  The 
case  holds  only,  that  those  great  natural  channels  and  avenues 
of  commerce,  whenever  found  of  sufficient  capacity  to  float  the 
products  of  our  fields,  forests  or  mines  to  market,  the  common 
law  adjudges  as  to  such;  a  right  of  passage  to  the  public. 
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Reference  is  also  made  to  Shaw  et  al.  v.  Crawford,  10  Johns. 
236.  The  stream  in  question,  in  that  case,  the  Battenkill,  had 
been  used  for  rafting  twenty-six  years  and  upwards,  and  the 
right  to  float  lumber  was  based  on  that  fact.  Reference  is  also 
made  to  Wadsworth  v.  Smith,  11  Maine,  278.  There  the  prin- 
ciple of  the  common  law  was  adverted  to,  that  above  the  flow 
of  the  tide,  rivers  become  private,  either  absolutely  so,  or  sub- 
ject to  the  public  right  of  way,  according  as  they  are  small  or 
large  streams.  Those  which  are  sufficiently  large  to  bear  boats 
or  barges,  or  to  be  of  public  use  in  the  transportation  of  prop- 
erty, are  highways  by  water,  over  which  the  public  have  a 
common  right,  and  the  private  property  of  the  owner  of  the 
soil  is  to  be  improved  in  subserviency  to  the  enjoyment  of  this 
public  right.  And  the  court  say,  if  the  brook  in  question 
was  naturally  of  sufficient  size  to  float  boats  or  mill  logs,  the 
public  have  a  right  to  its  free  use  for  that  purpose,  but  such 
little  streams  or  rivers  as  are  not  floatable — that  is,  can  not,  in 
their  natural  state,  be  used  for  the  carriage  of  boats,  rafts  or 
other  property,  are  wholly  and  absolutely  private,  not  subject 
to  the  servitude  of  the  public  interest,  nor  to  be  regarded  as 
public  highways  by  water,  because  they  are  not  susceptible  of 
use  as  a  common  passage  for  the  public. 

This,  so  far  as  we  know,  is  the  condition  of  Big  creek. 

Another  case  bearing  upon  this,  not  cited,  we  have  exam- 
ined. It  is  Munson  v.  Hungerford,  6  Barb.  265.  This  was  an 
action  on  the  case  to  recover  damages  for  injury  to  the  mill 
dam  of  plaintiff  across  Black  river,  caused  by  floating  logs  by 
the  defendant  against  the  dam. 

The  defendant  claimed  the  right  to  navigate  the  river  by 
floating  logs  upon  it,  notwithstanding  the  exercise  of  that  right 
might  involve  the  destruction  of  property  of  individuals 
invested  in  mills  and  factories  depending  upon  dams  for  their 
supply  of  water. 

The  question  was,  whether  Black  river  was  navigable,  within 
the  meaning  of  the  authorities,  so  as  to  subject  it  to  the  use  of 
the  public. 
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The  court  say,  quoting  from  Hale,  de  jure  mare,  a  stream, 
to  be  navigable,  must  furnish  "a  common  passage  for  the 
king's  people,"  must  be  "  of  common  or  public  use  for  the 
carriage  of  boats  and  lighters,"  must  be  capable  of  bearing  up 
and  floating  vessels  for  the  transportation  of  property,  con- 
ducted by  the  agency  of  man.  It  is  not  enough  that  a  stream 
is  capable  during  a  period,  in  the  aggregate,  of  from  two  to 
four  weeks  in  the  year,  when  it  is  swollen  by  the  spring  and 
autumn  freshets,  of  carrying  down  its  rapid  course  whatever 
may  have  been  thrown  upon  its  angry  waters,  to  be  borne  at 
random  over  every  impediment  in  the  shape  of  dams  or  bridges 
which  the  hand  of  man  has  erected.  To  call  such  a  stream 
navigable  in  any  sense,  is  a  palpable  misapplication  of  the  term. 

Upon  the  question  of  the  alleged  usage  to  float  logs,  that 
was  out  of  the  question,  as  no  usage  was  shown  extending 
beyond  ten  years.  The  defendants  were,  therefore,  compelled 
to  rely  upon  a  dedication  by  the  riparian  owners  of  the  stream 
to  the  public,  for  the  use  and  purpose  of  floating  logs  two  or 
three  weeks  of  the  year,  during  the  swollen  freshets,  over  the 
rapid  current  of  the  river,  in  such  a  manner  as  to  endanger 
and  seriously  injure  the  dams  of  factories  and  mills  scattered 
all  along  the  course  of  the  river. 

The  court  say  that  this  principle  would  be  confined  to  a  few 
individuals,  the  owners  of  land  on  the  river,  and  the  owners 
of  four  or  five  saw  mills  upon  it,  and,  therefore,  would  be  in 
no  sense  a  public  right,  to  be  enjoyed  by  the  public  at  large, 
and  it  could  only  be  enjoyed  for  a  few  days  in  the  year,  and 
that  when  the  river  is  swollen  to  five  times  its  usual  size. 

There  is  no  question  of  this  kind  arising  in  this  case,  but 
the  case  has  a  strong  bearing  against  the  claim  of  defendant  in 
error.  The  time  may  come  when  the  lands  upon  Big  creek 
shall  be  adorned  with  the  most  beautiful  country  seats,  with 
lawns  and  groves,  and  structures  of  taste  and  costliness,  yet  the 
bed  of  the  stream  will  remain,  and  some  mill  owner  upon 
Cache  may  demand  the  right  to  destroy  all  this  beauty,  in 
order  to  give  him  a  free  passage  for  his  saw-logs. 
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The  cases  in  31  Maine  and  2  Michigan,  are  based  upon 
grounds  we  can  not  sanction,  while  those  cited  from  New 
York  are  placed  upon  the  more  practical  ground  of  user.  To 
this  principle  we  do  not  perceive  any  objection,  but  this  case 
is  not  within  it. 

It  may  be,  we  are  under  a  mistaken  impression  as  to  the 
true  facts  of  this  case,  the  record  being  so  barren,  but,  taking 
the  record  as  it  is,  we  can  not  perceive  the  least  ground  on 
which  to  base  the  claim  of  the  defendant  in  error,  and  do  not 
think  he  was  entitled  to  an  injunction  in  the  first  instance,  cer- 
tainly not  to  a  decree  making  it  perpetual.  There  was  error 
in  so  decreeing,  and  for  the  error  the  decree  must  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 


The  People  of  the  State  of  Illinois,  ex  rel.  Henky 

Klnge    et  al. 

v. 

John  Gochenoue. 


1.  Election  for  town  officers,  in  the  city  of  Vandalia — of  appointing  the 
place  of  holding  the  same.  Under  the  act  of  1869,  incorporating  the  city  of 
Vandalia,  and  constituting  the  city  a  separate  election  district  for  the  elec- 
tion of  township  officers,  it  is  made  the  duty  of  the  city  council  to  fix  the 
place  of  holding  the  election,  and  it  is  held  not  sufficient  for  the  council,  on 
the  day  before  the  election,  to  meet  and  have  a  verbal  understanding  where 
the  election  should  be  held,  and  that  the  record  be  subsequently  made  up 
in  conformity  with  such  understanding ;  but  the  council  should  take  such 
formal  action  before  the  election  that  citizens  could  know  from  its  records 
where  it  was  to  be  held,  and  by  what  officers. 

2.  Same — notice  by  the  town  clerk.  The  town  clerk  could  not  properly 
give  notice,  under  that  act,  of  the  election  to  be  held  in  the  city  precinct, 
until  the  city  council  had  acted  for  the  purpose  of  determining  where  the 
election  was  to  be  held. 
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Application  for  mandamus.     The  opinion  of  the  court  con- 
tains a  sufficient  statement  of  the  case. 


Mr.  J.  P.  Van  Dorston,  for  the  relators. 

Mr.  George  W.  Wall  and  Mr.  J.  Fouke,  for  the  respond- 
ent. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

By  the  twenty-second  section  of  the  third  chapter  of  an  act 
for  the  incorporation  of  the  city  of  Vandalia,  private  laws  of 
1869,  vol.  1,  page  796,  the  city  was  constituted  a  separate  elec- 
tion district,  for  all  elections  of  township  officers,  to  be  held  in 
the  township  of  which  the  city  forms  a  part,  thus  making  one 
election  district  without,  and  one  within  the  city  limits,  for  an 
election  of  the  same  officers.  At  the  town  election  held  in 
April,  1869,  polls  were  opened  for  the  city  precinct,  and  votes 
were  received,  but  the  town  clerk  refused  to  meet  with  the 
town  and  city  supervisors,  as  required  by  this  act,  for  the  pur- 
pose of  canvassing  the  votes  there  polled.  This  is  an  applica- 
tion to  this  court  for  a  mandamus,  to  compel  the  clerk  to 
perform  this  alleged  duty.  The  respondent  has  answered,  and 
the  case  has  been  submitted  on  a  demurrer  to  the  answer. 

Without  considering  the  other  questions  raised  on  the  argu- 
ment, there  is  one  fact  set  out  in  the  answer,  and  admitted  by 
the  demurrer,  that  is  conclusive  against  this  petition.  The 
twenty-second  section  of  the  law  above  cited,  requires  the  city 
council  to  fix  the  place  of  holding  the  election,  and  appoint  the 
judges  and  clerks.  It  is  alleged  in  the  petition  that  this  was 
done.  The  answer  denies  this  allegation,  and  then  proceeds  to 
state  that,  on  the  day  before  the  election,  as  respondent  has 
been  informed  and  believes,  the  council  appointed  a- clerk,  and 
agreed  that  the  election  should  be  held  at  the  south  window  of 
the  county  clerk's  office,  in  the  court  house,  but  no  entry  was 
made  of  these  proceedings  until  a  subsequent  day,   when  an 
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order  was  entered  and  ante-dated,  appointing  the  same  person 
as  clerk,  but  fixing  the  town  hall  as  the  place  of  holding  the 
election. 

Counsel  for  relators,  in  commenting  on  this  part  of  the  answer, 
say,  that  although  the  respondent  first  denies  that  a  clerk  was 
appointed,  and  a  place  fixed  by  the  city  council,  he  afterwards 
admits  it  was  done  in  the  mode  above  stated,  and  this  mode, 
the  relators  insist,  was  sufficient.  But  even  if  we  concede  it 
was  unnecessary  to  the  validity  of  these  proceedings,  that  a 
record  should  have  been  made  of  them  at  the  time,  and 
that  it  was  sufficient  to  make  the  record  afterwards,  the  difficulty 
remains,  that  the  election  was  really  held  at  a  different  place  from 
that  actually  fixed  by  the  council. 

But  we  are  not  prepared  to  admit  that  it  was  sufficient  for 
the  city  council  to  meet  on  the  day  before  the  election,  and 
have  a  verbal  understanding  as  to  the  place  where  the  election 
was  to  be  held,  and  what  officers  should  hold  it,  even  if  the 
election  had  been  held,  and  the  record  subsequently  made  up 
in  conformity  with  such  understanding.  The  legislature  evi- 
dently intended,  before  an  election  could  be  held  in  this  new 
district,  that  the  city  council  should  take  such  formal  action  for 
that  purpose,  that  citizens  would  be  apprised  of  the  fact  by  its 
records,  if  in  no  other  manner,  and  thus  know  where  to  go  to 
exercise  their  right  of  suffrage.  In  this  case,  there  was  no 
notice  of  any  kind.  Citizens  could  not  learn,  even  by  inspect- 
ing the  city  records,  where  the  council  had  ordered  the  election 
to  be  held,  or  what  officers  were  authorized  to  hold  it.  An 
election  held  under  such  circumstances  can  be  entitled  to  no 
respect  as  an  expression  of  the  popular  will. 

But  it  is  said,  in  behalf  of  the  relator,  that  it  was  the  duty 
of  the  town  clerk  to  give  notice  of  the  election,  and  he  can  not 
avail  himself  of  his  own  neglect  as  a  reason  for  refusing  to  can- 
vass the  votes.  The  return  shows  that  the  town  clerk  gave  the 
legal  notice  under  the  township  organization  law.  He  could 
not  give  notice  of  an  election  to  be  held  in  the  city  precinct,  by 
virtue  of  the  act  of  1869,  until  the  city  council  had  acted  for 
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the  purpose  of  determining  where  the  election  should  be  held. 
Until  they  should  act,  that  provision  of  the  law  could  take 
no  effect. 

We  refuse  the  mandamus,  because  the  record  shows  there 
was  no  action  by  the  city  council  fixing  a  place  for  holding  the 
election,  in  such  a  manner  as  would  give  the  public  notice,  and 
no  notice  of  the  election  seems  ever  to  have  been  given.  The 
votes  of  which  we  are  asked  to  compel  a  canvass,  are  votes  of 
a  merely  voluntary  collection  of  citizens,  given  under  circum- 
stances that  take  from  them  all  claim  to  legality. 

Mandamus  refused. 


Henrietta  M.  Carpenter  et  ah 

v. 

Matthew  H.  Mitchell. 


1.  Vendor's  lien — wliether  it  passes  to  an  assignee.  While  it  is  the  rule 
that  an  ordinary  vendor's  lien  for  the  purchase  money  of  land,  which  exists, 
not  by  virtue  of  any  contract  between  the  parties,  but  merely  by  implica- 
tion of  law,  is  not  transferable  so  as  to  be  enforced  in  favor  of  an  assignee 
of  the  notes  given  for  the  purchase  money,  yet,  when  the  lien  of  the  vendor 
arises  out  of  express  contract,  as  by  being  reserved  in  the  deed,  and  such 
reservation  recognized  on  the  face  of  the  notes,  it  will  pass  to  an  assignee  of 
the  notes,  and  may  be  enforced  in  his  favor. 

2.  Same — whether  waived  by  taking  other  security.  Where  the  lien  of  the 
vendor  of  land  arises  out  of  express  contract  between  the  parties,  it  will  not  be 
deemed  to  be  waived  by  the  taking  of  other  security  for  the  payment  of  the 
purchase  money,  as  would  be  the  case  with  an  ordinary  vendor's  lien  which 
exists  merely  by  implication  of  law. 

3.  Married  women — of  their  power  to  purchase  property  and  create  indebt- 
edness tlierefor.  The  act  of  1861  authorizes  a  married  woman  to  acquire 
property  from  any  person  other  than  her  husband,  by  descent,  devise,  or 
otherwise,  and  this  last  expression  is  broad  enough  to  embrace  a  purchase  by 
her,  of  real  estate ;  and  having  such  power  of  purchase,  when  exercised,  it 
must  be  on  the  same  terms  and  conditions  as  attach  to  others  not  under 
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disability,  so  far  that  she  shall  be  bound  by  her  purchase,  and  her  separate 
property  rendered  liable,  in  equity,  to  discharge  indebtedness  incurred  there- 
for. 

4.  So  where  a  married  woman  purchased  real  estate,  receiving  a  deed 
therefor,  and  executing  her  promissory  notes  for  the  purchase  money,  it  was 
held,  the  contract  being  fully  executed  on  the  part  of  the  vendor,  a  court  of 
equity  would  regard  it  binding  upon  the  purchaser,  and  would  subject  the 
land,  the  title  still  remaining  in  such  purchaser,  to  the  payment  of  the  pur- 
chase money. 

5.  In  such  case,  had  the  contract  remained  unexecuted,  a  court  of  equity 
might  not  interpose  to  compel  its  execution ;  but  it  being  executed,  by  the 
purchaser  having  received  a  conveyance,  it  was  deemed  equitable  that  the 
purchase  money  be  paid  by  subjecting  the  land  to  sale  for  that  purpose. 

6.  Sale  under  decree  to  enforce  vendor's  lien — within  what  time  allowable — 
right  of  redemption.  Where  a  vendor's  lien  is  reserved  by  express  contract 
between  the  parties,  and  it  is  sought  by  bill  in  chancery  to  subject  the  land 
to  the  payment  of  the  purchase  money,  it  is  no  objection  that  the  decree 
allows  only  thirty  days  for  the  payment  of  the  money  before  a  sale  shall  be 
had,  because,  the  lien  arising  by  contract,  it  is  in  the  nature  of,  if  not  a 
mortgage,  and  the  defendant  is  allowed  to  make  redemption  at  any  time 
within  twelve  months  after  the  sale. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county  ; 
the  Hon.  S.  L.  Bryan,  Judge,  presiding. 

This  was  a  proceeding  in  chancery  to  enforce  a  vendor's  lien 
on  certain  lands  in  favor  of  an  assignee  of  the  notes  given  for 
the  payment  of  the  purchase  money.  The  lien  is  expressly 
reserved  in  the  deed  as  follows  :  "  And  it  is  understood  and 
expressly  agreed  by  and  between  the  parties  hereto  that  this 
conveyance  is  made  subject  to  the  vendor's  lien  of  the  grantor 
herein,  the  said  Rebecca  Strickle,  and  that  said  lien  is  expressly 
reserved  and  retained  on  said  land  by  and  for  said  Rebecca 
Strickle,  her  heirs  and  assigns,  until  said  promissory  notes,  each 
and  all  of  them  are  fully  paid  according  to  their  tenor  and 
effect,  anything  in  this  deed  or  elsewhere  to  the  contrary  not- 
withstanding." And  the  fact  that  the  lien  was  so  reserved 
appears  on  the  face  of  the  notes  in  the  following  form  :  "  This 
note  is  given  for  part  payment  of  the  unpaid  purchase  money 
of  certain  lands  conveyed  by  warranty  deed  recorded  in  Book 
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,  page  — ,  of  the  records  of  Marion  county,  Illinois,  and 

to  secure  the  payment  hereof  the  vendor's  lien  is  in  said  deed 
expressly  reserved." 

Mr.  B.  B.  Smith,  for  the  plaintiifs  in  error. 

Mr.  D.  C.  Jones,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  bill  charges  that,  on  the  thirteenth  day  of  April,  1869, 
Rebecca  Strickle  Avas  the  owner  of  certain  lands  described  in  the 
bill,  and  that  she  sold  and  conveyed  them  to  Henrietta  M.  Car- 
penter, and  conveyed  them  by  warranty  deed;  that  Isaac 
Strickle,  her  husband,  joined  her  in  the  conveyance,  which  was 
duly  acknowledged  and  recorded;  that  the  consideration  for 
the  sale  of  the  land  was  $4750,  of  which  $2500  was  paid  in 
hand,  and  the  balance  was  to  be  paid  in  instalments,  the  first 
on  the  twenty-fifth  of  December,  1868  ;  the  second,  the  twenty- 
fifth  of  December,  1869,  and  the  third,  the  twenty-fifth  of 
December,  1870,  all  drawing  six  per  cent  interest. 

It  also  charges  that  the  grantors  in  the  deed  reserved,  in 
terms,  a  vendor's  lien  for  the  unpaid  purchase  money,  and  a 
similar  lien  was  expressly  given  in  the  notes  until  the  purchase 
money  should  be  paid,  and  the  notes  expressly  state  that  they 
are  given  for  the  purchase  money  of  the  lands ;  that  the  notes 
were  all  endorsed  to  defendant  in  error  by  Rebecca  Strickle 
before  they  became  due,  and  that  he  owned  the  same,  and  that 
they  are  unpaid,  although  the  first  had  become  due  ;  prayer 
that  Henrietta  and  Samuel  Carpenter  be  made  parties ;  that  an 
account  be  taken  on  the  the  first  note  ;  and  for  a  decree  that  it 
be  paid,  or,  in  default,  that  the  land  be  sold,  or  so  much  as 
might  be  necessary  to  satisfy  the  note,  and  the  remainder  stand 
as  security  for  the  notes  still  to  fall  due,  and  for  general  relief. 
A  demurrer  was  filed,  but  was  overruled. 

Thereupon,  leave  was  granted  to  defendants  to  file  a  cross- 
bill, which  they  did.     It  admits  the  material  allegations  of  the 
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original  bill,  but  insists  that,  as  Henrietta  was  a  married  woman 
at  the  time  the  notes  were  given,  she  was  incompetent  to  give 
the  notes,  and  they  are  void.  She  offers  to  rescind  the  con- 
tract, and  restore  the  land  subject  to  the  lien  she  holds  on  the 
same,  to  secure  her  in  the  $2500  of  purchase  money  she  paid 
when  the  conveyance  was  made  to  her ;  that  she  is  ready  to 
re-convey  the  land  to  the  grantor,  or  to  defendant  in  error,  if 
they  will  repay  her  the  money.  Prayer  that  the  contract  be 
rescinded,  and  that  the  money  she  paid  be  decreed  to  her,  and 
that  defendant  in  error,  or  Mrs.  Strickle,  be  required  to  receive 
a  re-conveyance,  and  the  purchase  money  paid  be  a  lien  on  the 
land. 

The  answer  admits  the  material  allegations  of  the  original 
bill.  It  insists  that  the  reservation  of  the  lien  in  the  deed  and 
notes  does  not  change  the  rights  of  the  parties ;  that  the  lien 
is  not  assignable,  and  that  plaintiffs  in  error  did  not  sign  the 
deed,  and  that  the  reservation  of  the  lien  is  not  a  written  con- 
tract, and  is  void  under  the  statute  of  frauds ;  that  the  vendor's 
lien  was  waived  by  taking  Carpenter,  the  husband,  as  security 
on  the  notes.  •  Henrietta  defends  the  bill,  on  the  ground  that 
she  was  a  married  woman  when  the  notes  were  given,  and 
offers  to  rescind  the  contract,  if  Mrs.  Strickle,  or  defendant 
in  error,  will  refund  the  money  she  paid,  with  interest,  and  she 
offers  to  account  for  rents  and  profits.  A  replication  was  filed, 
and  an  answer  to  the  cross-bill  was  filed  and  a  replication  inter- 
posed to  it.  A  hearing  was  had  on  the  original  bill  and  cross- 
bill, and  the  answers  thereto,  the  replications,  exhibits  and 
proofs,  when  the  court  below  granted  the  relief  sought  in  the 
original  bill. 

It  is  first  urged  that  the  court  erred  in  enforcing  the  vendor's 
lien  in  favor  of  the  assignee  of  the  notes,  when  a  vendor's  lien 
is  not  transferable.  This  position  is  correct,  if  this  is  such  a 
lien,  in  the  legal  acceptation  of  the  term.  A  vendor's  lien  is 
the  equitable  right  the  vendor  impliedly  retains  of  subjecting 
the  land  sold  to  the  payment  of  the  purchase  money.  It  need 
not  arise  from  special  agreement,  but  merely,  and  usually,  from 
9 — 54th  III. 
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an  implication  of  law,  that  the  seller  does  not  intend  to  release 
his  claim  on  the  land  for  the  purchase  money.  But  this  lien 
may  be  released  by  an  express  or  an  implied  agreement ;  and  it 
has  been  held  that  it  is  lost  by  taking  security  for  the  price  of 
the  land  sold ;  and  it  is  held  that  it  is  personal,  and  is  not  trans- 
ferable. Being  secret,  it  is  not  so  far  favored  as  to  be  sustained 
in  favor  of  an  assignee  of  the  debt,  for  the  reason  that  equity 
does  not  presume  that  the  assignee  looks  to  the  land  for  pay- 
ment, which  is  presumed  in  favor  of  the  vendor. 

In  this  case,  however,  the  lien  is  expressly  reserved  in  the 
deed  and  conceded  in  the  notes.  It  arises  by  express  contract, 
and  became  a  matter  of  record,  and  full  notice  to  all  who  might 
deal  with  the  property,  and,  being  conceded  in  the  notes,  all 
persons  purchasing  them  are  assured  by  their  contents  that  a 
lien  is  conceded,  not  only  to  the  vendor,  but  to  his  assigns. 
This,  then,  is  more  than  an  ordinary  vendor's  lien.  It  is  a 
written  contract  that  the  land  shall  be  burthened  with  the  lien 
until  the  notes  are  paid.  If  not  a  mortgage,  it  approximates 
one  more  nearly  than  an  ordinary  vendor's  lien.  It  declares 
the  land  to  be  in  pledge  for  the  payment  of  the  purchase  money. 
It  has  the  same  effect  as  if  a  written  agreement  had  been  entered 
into  and  signed  by  the  parties,  that  there  should  be  a  lien  on  the 
land  to  secure  the  payment  of  the  notes,  and  that  the  assignee 
of  the  notes  should  have  the  right  to  enforce  it.  When  the 
deed  and  notes  are  considered  as  a  part  of  the  same  transaction, 
it  is  substantially  the  same  as  such  an  agreement,  and  it  will  be 
readily  conceded  that  equity  would  carry  an  agreement  thus 
entered  into  by  the  parties  into  effect,  and  enforce  it  as  it  would 
any  other  lawful  contract.  Here  are  parties  competent  to  con- 
tract, the  subject  matter  of  a  contract,  and  a  sufficient  consid- 
eration and  an  agreement  legally  entered  into,  and  no  reason  is 
suggested  why  it  should  not  be  enforced.  Such  a  lien  created 
by  writing  has  been  held  to  be  assignable  in  equity..  1  Hilliard 
on  Mortg.  473,  477  and  486.  It  was  held  in  the  case  referred 
to  on  the  last  page  mentioned,  of  that  work,  that  the  lien 
'  reserved  in  a  memorandum  to  the  note  was,  in  equity,  assignable. 
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Where,  created  by  writing,  it  differs  from  the  lien  created 
by  implication,  as  the  latter  is  not  assignable. 

The  objection  that  the  husband  becoming  surety  of  the  wife 
for  the  payment  of  the  notes,  discharged  the  lien,  is  untenable  for 
the  same  reason.  Being  a  lien  created  by  contract,  and  not  a 
lien  raised  by  equitable  presumption,  his  signing  the  notes  did 
not  affect  the  agreement  of  the  parties  that  the  lien  should  be 
created.  We  can  not  hold  that  the  expressed  agreement 
of  the  parties  can  be  defeated  by  the  implication  that  it 
was  intended  to  be  waived,  simply  because  there  is  a  surety  on 
the  notes.  Such  would,  no  doubt,  be  true  in  the  case  of  an 
ordinary  vendor's  lien,  but  we  have  seen  that  this  is  not  of 
that  character,  and  hence  that  rule  does  not  apply. 

It  is  next  urged  that  the  sale  is  void  because  Mrs.  Carpenter 
was  a  married  woman,  and  could  not,  for  that  reason,  make  a 
valid  contract  or  a  binding  purchase.  This  may  have  been  true, 
in  a  qualified  sense,  before  the  adoption  of  the  act  of  1861, 
usually  called  the  "  married  woman's  law."  At  common  law, 
a  married  woman  could  not  bind  herself  or  property,  but  in 
equity,  she  might,  in  many  cases,  charge  her  separate  property. 
To  prevent  her  from  perpetrating  fraud  and  injustice,  she  could 
be  compelled  to  perform  her  agreements  in  a  class  of  cases,  by 
subjecting  her  separate  property  to  her  contracts.  The  first 
section  of  the  act  of  1861  (Gross'  Comp.  439)  declares  that  all 
property  belonging  to  a  married  woman  as  her  sole  and  separate 
property,  or  such  as  she  owns  at  her  marriage  after  the  passage 
of  the  law,  or  which  she  may  acquire  in  good  faith  from  any 
person  other  than  her  husband,  by  descent,  devise,  or  otherwise, 
shall,  notwithstanding  her  marriage,  be  and  remain,  during 
coverture,  her  sole  and  separate  property,  under  her  sole  con- 
trol, and  controlled  by  her  as  if  she  were  sole  and  unmarried. 

This  provision  contemplates  the  acquisition  of  property  in 
different  modes  by  married  women,  and  a  fair  interpretation  of 
the  language  employed  embraces  a  purchase  by  her.  It  names 
the  acquisition  by  descent  and  devise,  and  instead  of  limiting  it 
to  that  mode,  enlarges  the  power  by  recognizing  other  unenu- 
merated  modes,  by  the  expression,  "  or  otherwise,"  which  is 
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broad  enough  to  embrace  a  purchase.  If,  then,  the  statute 
authorizes  a  married  woman  to  purchase  real  estate,  she  must, 
when  she  exercises  such  a  power,  do  it  on  the  same  terms  and 
conditions  which  attach  to  others  not  under  disability,  so  far  as 
to  be  bound  by  her  purchase,  and  to  render  her  separate  prop- 
erty, in  equity,  liable  to  discharge  indebtedness  thus  incurred. 
While  she  can  not  bind  herself  at  law,  as  hitherto  decided,  she 
may  bind  her  separate  property  in  equity.  So  far  as  we  can 
see,  Henrietta  deliberately  purchased  this  property,  acting  on 
her  own  judgment,  inducing  others  to  part  with  their  property, 
and  it  may  be,  thus  inducing  them  to  incur  other  liabilities 
from  which  they  cannot  escape,  and  if  permitted  to  rescind, 
and  they  be  compelled  to  refund  the  money  paid,  it  would 
produce  great  inconvenience,  and  perhaps  loss  and  injury ;  but, 
be  that  as  it  may,  having  the  power  to  make  the  purchase,  and 
to  create  the  lien,  the  property  thus  purchased  and  placed  under 
the  lien,  must  be  held  liable  for  its  discharge  and  satisfaction. 
If  this  was  no  more  than  an  unexecuted  contract,  a  court  of 
equity  might  not  interpose  to  compel  its  execution,  but  it  being 
executed  by  having  received  a  conveyance,  it  is  highly  equit- 
able that  the  purchase  money  be  paid  by  subjecting  the  land  to 
sale  for  the  purpose. 

When  this  case  was  previously  before  the  court,  50  111.  470, 
we  said  the  plaintiif  must  resort  to  a  court  of  equity.  If  he 
had  conveyed  to  her  the  property  without  taking  back  a  mort- 
gage, and  if  she  still  held  the  title,  he  could  ask  that  the  land 
be  sold  for  the  payment  of  the  balance  of  the  purchase  money, 
or  that  the  contract  be  rescinded ;  or  if  she  and  her  husband 
had  conveyed  to  an  innocent  purchaser,  the  plaintiff  might  ask 
for  payment  from  the  proceeds  of  the  sale.  Although  this  was 
not  a  mortgage,  it  was  a  contract  of  such  a  character  that  a 
court  of  equity  must  treat  it  as  such,  which  renders  what  was 
then  said  applicable  to  the  case  as  now  presented,  and  as  the 
land  has  not  been  sold  to  an  innocent  purchaser,  it  must  be 
held  bound  for  the  payment  of  the  balance  of  the  purchase 
money.     There  is  no  force  in  the  objection  that  the  sale  was 
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decreed  to  be  made  after  thirty  days.  We  have  seen  that  this 
is  a  lien  given  by  express  contract,  and  in  the  nature  of,  if  not 
a  mortgage,  and  the  sale  should  be  on  redemption,  and  appel- 
lant can  not  complain,  as  redemption  is  allowed  for  one  year 
after  the  sale,  and  thirty  days  after  the  decree  was  ample  time 
before  the  sale  was  required  to  be  made.  Had  the  sale  been 
without  redemption,  then  the  time  before  the  sale  would  have 
been  insufficient.  We  perceive  no  error  in  the  record,  and  the 
decree  must  be  affirmed. 

Decree  affirmed. 


Illinois  Central  Railroad  Company 

v. 
Susan  Slatton,  Administratrix. 

Contributory  negligence.  In  an  action  against  a  railroad  company, 
to  recover  damages  for  the  death  of  a  passenger,  alleged  to  have  been  occa- 
sioned by  the  wrongful  or  negligent  conduct  of  the  agents  of  the  company, 
it  appeared  the  train,  upon  which  deceased  was  a  passenger,  had  stopped  at 
a  station  and  remained  a  sufficient  length  of  time  to  enable  passengers  to 
leave  it  in  safety,  but  deceased,  not  availing  of  that  opportunity,  waited 
until  the  train  was  again  in  motion  and  then,  without  the  interference  or 
suggestion  of  any  of  the  employees  of  the  company,  attempted  to  leave  the 
train,  and,  while  doing  so,  was  thrown  under  the  cars  and  received  injuries 
of  which  he  died :  Held,  there  appearing  to  have  been  no  mismanagement 
of  the  train  on  the  part  of  the  company,  they  were  not  liable. 

Appeal  from  the  Circuit  Court  of  Perry  county  ;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  George  W.  Wall,  for  the  appellants. 

Mr.  Edward  V.  Pierce  and  Mr.  William  M.  Christian, 
for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  to  the  Perry  circuit 
court,  by  Susan  Slatton,  administratrix  on  the  estate  of  John 
W.  Slatton,  against  the  Illinois  Central  Railroad  Company,  to 
recover  damages  for  having  caused  the  death  of  the  intestate, 
by  the  negligent  management  of  a  train. 

There  were  two  counts  in  the  declaration,  one  alleging  that 
while  deceased  was  using  due  care  when  alighting  from  the  train 
at  Tamaroa,  the  train  was  suddenly  and  violently  started  for- 
ward, by  means  whereof  deceased  was  thrown  under  the  wheels, 
and  injured  so  that  he  died. 

In  the  other  count  it  is  alleged,  that  as  deceased  was  about 
to  alight  from  the  train,  using  due  care,  he  was  violently  pushed 
off  by  the  servants  of  the  company  in  charge  of  the  train, 
whereby  he  was  thrown  under  the  wheels,  receiving  a  fatal 
injury. 

The  general  issue  was  pleaded  and  the  cause  tried  by  a  jury, 
who  found  for  the  plaintiff,  and  assessed  the  damages  at  eleven 
hundred  and  sixty-six  dollars. 

A  motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
dered on  the  verdict,  to  reverse  which  the  defendants  appeal. 

There  was  much  testimony  heard,  and,  as  usual  in  such 
cases,  not  entirely  harmonious. 

The  rule  of  law  need  not  be  repeated,  that,  to  justify  a  reco- 
very in  this  action,  the  allegations  of  the  plaintiff  must  be  sus- 
tained by  the  evidence ;  and  when  the  evidence  is  conflicting, 
the  verdict  must  stand,  unless  it  shall  appear  that,  although 
it  is  conflicting,  the  weight  is  decidedly  in  favor  of  the  defend- 
ant. 

The  first  count  charges  as  negligence  on  the  part  of  the 
defendants,  that  while  deceased  was  leaving  the  car,  using  due 
care,  the  train  was  suddenly  and  violently  started  forward,  by 
means  whereof  he  was  thrown  under  the  wheels,  and  so  injured 
as  to  cause  his  death. 
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It  can  not  be  claimed  that  the  evidence  tends,  in  the  slight- 
est, to  substantiate  this  charge — no  witness  has  spoken  to  that 
point,  consequently,  these  allegations  are  not  sustained. 

The  second  count  charges  that  the  deceased  was  violently 
pushed  off  the  train  by  the  servants  of  the  defendants  in  charge 
of  the  train,  whereby  he  was  thrown  under  the  wheels,  and  was 
injured  fatally. 

The  case  was  put  to  the  jury  mainly  on  this  count.  The 
theory  of  the  plaintiff  evidently  was,  that  some  employee 
of  the  company  used  force  in  putting  the  deceased  off  the  train 
while  it  was  in  motion,  and  it  was  so  put  to  the  jury  by  the  first 
instruction  asked  by  the  plaintiff. 

If  there  existed  reasonable  grounds  for  the  hypothesis  of  the 
second  count,  the  civil  authorities,  indeed,  the  whole  people  of 
Tamaroa,  were  greatly  remiss  in  their  duty,  in  not  pursuing  the 
offender  in  order  to  his  prompt  punishment,  for  it  was  murder, 
most  foul  and  terrible.  It  can  not  be  possible  that  such  a  fiend 
was  employed  by  this  company  in  their  service. 

John  W.  Parlier,  in  his  testimony,  gives  some  color  to  this 
theory,  and  so  does  Robert  Murray,  a  lad  about  sixteen  years 
of  age  when  the  accident  occurred,  in  a  slight  degree,  when  he 
says  there  was  some  man  on  the  car  platform  behind  deceased ; 
thought  it  was  some  man  belonging  to  the  train — the  brake- 
man  or  conductor ;  did  not  see  him  after  deceased  fell ;  when 
he  first  saw  deceased,  he  was  standing  with  one  foot  on  the  car 
steps  and  one  foot  on  the  station  platform,  with  one  hand  on 
the  railing ;  the  man  had  on  a  cap ;  did  not  see  any  badge  on 
it ;  thought  he  was  a  brakeman  or  conductor ;  had  seen  him 
pass  through  on  the  train  before,  several  times;  he  (the.  man) 
was  standing  on  the  car  platform ;  did  not  say  or  do  anything 
to  the  deceased ;  saw  deceased  get  off;  thought  he  had  one  foot 
on  the  platform  of  the  station  ;  the  train  had  moved  eighteen 
or  twenty  feet.  On  his  cross-examination,  he  says  the  man  was 
a  low,  heavy  set  man  ;  he  also  says  there  were  two  cars  behind 
the  one  he  (meaning,  evidently,  the  deceased)  was  on,  and 
another,  which  would  make  three  cars,  when  the  proof  is  over- 
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whelming,  deceased  came  out  of  the  car  next  forward  of  the 
last  car. 

It  is  fully  proved  that  no  employee  ou  the  train  could  have 
interfered  with  the  deceased,  in  any  particular,  unless,  possibly, 
Glassford,  who  states  he  did  leave  his  station,  which  was  on 
the  front  end  of  the  last  car,  and  got  out  on  the  station  plat- 
form at  Tamaroa,  and  passed  through  one  or  two  cars  to  regain 
his  position,  and  he  testifies  he  did  not  see  or  touch  any  soldier 
getting  off,  nor  say  anything  to  any  one  of  them  who  got  off 
at  Tamaroa,  and  knew  nothing  of  the  occurrence  until  he  was 
told  of  it  by  a  soldier. 

The  second  witness  for  plaintiff,  Mr.  Corgan,  gives  a  very 
full  and  clear  account  of  the  occurrence,  of  which  he  was  an 
eye  witness.  He  says  he  saw  the  deceased  when  he  was  inj  ured ; 
was  within  fifteen  feet  of  him ;  was  on  the  platform  opposite 
to  him,  about  six  feet  from  him,  when  he  fell ;  he  was  in  the 
car  with  the  soldiers ;  saw  him  when  he  came  out  of  the  car  ; 
seemed  to  be  feeble,  and  held  on  to  the  railing  of  the  car ;  as 
he  came  out  of  the  car  door  a  man  took  hold  of  his  arm,  appa- 
rently for  the  purpose  of  helping  him  off;  he  seemed  to  be  aid- 
ing the  deceased,  and  helping  him  to  get  off;  saw  no  badge  by 
which  to  distinguish  him  as  belonging  to  the  railroad  ;  saw  him 
open  the  door  and  assist  deceased  to  get  off ;  deceased  was  hold- 
ing on  to  the  railing,  and  was  holding  on  to  it  when  he  fell  ; 
train  was  moving  slowly  when  he  came  out  of  the  car ;  seemed 
to  be  just  starting  when  he  came  out;  it  was  about  noon.  On 
his  cross-examination,  he  says  there  was  nothing  unusual  about 
the  conduct  of  the  train,  except  that  there  was  a  large  crowd 
of  people  on  the  platform ;  saw  James,  the  brother  of  deceased, 
same  day  ;  when  he  first  saw  deceased,  he  was  inside  of  the 
car  ;  saw  some  man  helping  him  who  appeared  to  be  friendly ; 
deceased  stepped  down  the  steps,  holding  on  to  the  railing  with 
his  hands,  and  got  both  feet  on  the  station  platform  ;  he  would 
not  have  got  hurt  if  he  had  not  held  on  to  the  railing  after  he 
got  off  the  steps ;  held  on  to  the  railing  with  both  hands  ;  was 
pulled  along  twelve  or  fifteen  feet  when  he  fell  down ;  think 
both  feet  were  on  the  station  platform. 
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In  connection  with  this  testimony,  and  strongly  corrobora- 
tive thereof,  is  the  evidence  of  D.  C.  Barber,  a  witness  for  the 
defense,  and  known  as  a  prominent  and  intelligent  citizen  of 
Tamaroa.  He  says  he  saw  deceased  the  day  he  was  hurt ;  saw 
the  occurrence ;  the  train  stopp'd  some  time ;  the  soldiers  were 
getting  off  and  meeting  friends,  and  there  was  a  good  deal  of 
bustle ;  saw  the  man  coming  out  of  the  car  door ;  one  or  two 
men  in  the  garb  of  soldiers  were  helping  him,  as  he  seemed  to 
be  feeble ;  he  stepp'd  on  to  the  steps,  and  then  got  on  to  the 
platform ;  he  held  on  to  the  railing  too  long,  and  was  dragged 
some  distance  before  he  fell ;  witness  started  to  catch  him,  but 
he  lost  his  hold  before  witness  could  get  to  him ;  his  head  was 
struck  by  the  steps,  or  some  part  of  the  train,  after  he  fell  j  in 
trying  to  rise,  his  leg  got  under  the  car  and  was  crushed ;  saw 
him  when  he  came  out  on  the  platform ;  soldiers  were  helping 
him  and  had  hold  of  him ;  the  train  was  in  motion,  and  he 
would  not  let  go  of  the  railing,  and  was  dragged  down ;  don't 
know  who  the  persons  were  that  were  holding  him ;  they  were 
dress'd  as  the  other  soldiers  j  he  was  stepping  down  the  stairs 
very  carefully ;  heard  no  remark  made  to  him ;  saw  no  one 
push  him  or  shove  him;  all  that  was  done,  seemed  to  be  with 
a  friendly  design ;  thinks  they  had  their  hands  under  his  arm 
to  help  him. 

On  his  cross-examination,  he  says  he  was  standing  on  the 
depot  platform ;  two  persons  seemed  to  be  assisting  deceased ; 
judged  they  were  soldiers,  from  their  garb ;  deceased  stepp'd 
on  to  the  platform  with  his  feet ;  his  feet  got  on  the  platform, 
(station)  and  by  reason  of  his  holding  on  to  the  railing,  he  was 
dragged  along  and  pulled  down  ;  it  was  the  noon  train,  going 
south ;  was  there  when  the  train  came  up,  and  it  stopp'd  lon- 
ger than  usual ;  a  good  many  got  off,  and  friends  were  meeting 
them ;  did  not  see  any  badge  on  the  caps  of  the  soldiers  or  per- 
sons who  were  helping  the  deceased. 

This  testimony  of  Mr.  Corgan,  the  plaintiff's  witness,  and 
Mr.  Barber,  the  defendants'  witness,  explodes  the  theory  that 
deceased  was  improperly  dealt  with  by  the  employees  of  the 


138  I.  C.  R.  R.  Co.  v.  Slatton.  [June  T., 

Opinion  of  the  Court. 

company,  and  is  at  variance  with  that  of  Mr.  Parlier,  who  says 
he  thinks  deceased  did  not  have  hold  of  the  railing  when  he 
tried  to  get  oif  the  car. 

In  addition  to  this  is  the  testimony  of  Ezra  Woods,  on  the 
part  of  the  defense.  He  says  he  saw  the  accident ;  when  com- 
ing back  from  the  baggage  and  express  car,  he  saw  deceased 
coming  out  on  the  car  platform ;  saw  him  stepping  off  the  steps 
of  the  car  on  to  the  depot  platform ;  and  just  as  he  fell,  Porter, 
who  was  beside  witness,  said,  "look  there;"  first  noticed 
deceased  when  he  was  stepping  down  the  steps ;  he  had  his 
hands  on  the  railing;  the  train  was  just  moving  at  the  time, 
very  slowly ;  knew  the  brakemen  and  trainmen ;  saw  no  one 
touch  deceased ;  several  soldiers  were  on  the  platform  at  the 
time ;  witness  was  standing  where  he  could  see ;  did  not  hear 
any  one  say  anything  to  him ;  train  stopped  longer  than  usual, 
two  or  three  minutes. 

On  his  cross-examination,  says  when  he  first  saw  deceased, 
he  was  going  down  the  steps ;  had  hold  of  the  railing ;  could 
not  say  that  his  feet  struck  the  platform ;  had  hold  of  the  rail- 
ing as  he  fell. 

George  W.  Kenney  testifies  he  was  on  the  platform  when  the 
train  arrived;  it  stopped  from  two  to  five  minutes — longer 
than  usual ;  saw  deceased  when  first  standing  on  the  car  plat- 
form ;  was  coming  out  of  door ;  did  not  know  he  was  going 
to  get  off  the  train  until  he  struck  the  station  platform ;  saw 
him  at  that  time  plainly ;  saw  no  one,  or  heard  any  one  say  or 
do  anything  to  him  ;  three  to  five  soldiers  on  same  platform  of 
car ;  he  stepped  on  the  steps,  and  had  hold  of  the  railing  with 
his  hands  when  he  stepped  on  the  first  step ;  saw  him  get  on 
the  station  platform  with  his  feet,  but  he  still  held  on  to  the 
railing  of  the  car,  and  the  train  dragg'd  him  from  six  to  eight 
feet ;  the  train  had  just  started  when  witness  first  saw  him  ; 
heard  no  one  say  or  do  anything  to  him ;  saw  him  after  the 
train  had  passed ;  was  the  second  man  that  took  hold  of  him. 

Henry  Clay  saw  the  accident;  train  stopp'd  longer  than 
usual ;  saw  the  man  that  was  hurt ;   his  impression  is  the  man 
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was  on  the  platform  when  the  train  started ;  remarked  to  some 
one,  when  witness  saw  him  "  scrambling"  and  clinging  to  the 
rail,  that  he  was  sick  and  would  get  hurt. 

It  was  agreed  by  the  parties  that  Nelson  Holt,  the  station 
agent,  who  was  absent,  would  testify,  if  present,  that  he  had  a 
fair  opportunity  of  seeing  all  that  happened ;  that  he  knew  the 
employees  of  defendants  as  were  at  the  time  running  on  the 
passenger  trains  passing  Tamaroa ;  that  the  train  in  question 
stopp'd  at  the  station  more  than  the  usual  length  of  time,  and 
long  enough  to  enable  passengers  to  get  off;  that  deceased  was 
not  thrown  or  pushed  oif,  or  negligently  jostled  off  by  any 
brakeman  or  other  person  employed  on  that  train ;  or  if  done, 
witness  did  not  see  it. 

We  think  this  testimony  overthrows  the  theory  on  which  this 
case  is  based,  and  is  so  overwhelmingly  in  favor  of  the  defense, 
as  to  demand  from  the  j  ury  a  favorable  verdict. 

The  evidence  recited  satisfies  us  that  deceased  had  got  on  to 
the  station  platform,  and  still  clung  to  the  railing  of  the  car 
steps,  and  by  so  doing  was  dragg'd  to  his  death.  This  was  no 
fault  of  the  company.  No  negligence  can  be  imputed  to  them, 
unless  it  be  shown  that  by  bad  management  of  the  train,  or 
careless  conduct  of  their  employees,  deceased  was  placed  in  a 
perilous  situation.  The  proof  is  abundant  that  the  train  stopped 
an  unusual  time — for  a  time  sufficient  to  enable  the  passengers 
to  leave  it  safely.  If  the  deceased  did  not  avail  of  this  oppor- 
tunity, but  chose  to  attempt  to  get  off  when  the  train  was  again 
in  motion,  and  this  without  the  direction  or  knowledge  of  any 
employee  on  the  train,  it  was  his  folly,  and  the  consequences  of 
it  must  rest  upon  him  alone. 

The  testimony  so  greatly  preponderating  in  favor  of  appel- 
lants, the  verdict  should  have  been  in  their  favor.  The  court 
should  have  set  it  aside  on  the  motion  for  a  new  trial.  It  was 
error  to  refuse  the  motion. 

For  this  error,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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Louis  Klingle 

v. 
Henry  Ritter. 


Liquidated  damages — construction  of  a  lease  as  to  w7ien  they  begin  to 
accrue.  Where  a  lease  provided  for  a  surrender  by  the  lessee  of  different 
portions  of  the  premises  at  different  times,  and,  without  adverting  to  such 
provision,  contained  a  covenant  that  the  lessee  should  pay  fifty  dollars  per 
day,  as  stipulated  damages,  for  every  day  he  should  hold  over  after  the  ter- 
mination of  his  lease,  it  was  held,  that,  as  the  provision  as  to  damages  was 
highly  penal,  and  the  lease  admitted  of  two  constructions  as  to  the  time 
when  they  would  begin  to  accrue,  they  would  not  be  considered  as  com- 
mencing until  the  time  when  the  entire  premises  were  to  be  surrendered. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  G.  B.  Burnett,  for  the  appellant. 

Messrs.  Gillespie  &  Springer,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

Philip  Ritter  rented  of  the  plaintiff,  Louis  Klingle,  lot  49, 
in  the  town  of  Edwardsville,  described  in  the  lease  as  "  having 
the  brewery,  residence,  stable,  etc.,  thereon,"  for  four  months 
from  the  first  of  March,  1867,  at  a  rental  of  fifty  dollars  per 
month.  The.  lease  further  provided  that  the  lessee  should 
have  the  use  of  the  beer-cave,  ice-cellar  and  stable,  until  the 
first  day  of  October,  with  necessary  use  of  the  engine  and 
boiler,  and  inside  apartment  for  the  washing  of  kegs  until  the 
beer  should  be  sold,  which  was  not  to  be  later  than  the  mid- 
dle of  September.     The  lessee  covenanted  to  pay  fifty  dollars 
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per  day  as  stipulated  damages  for  every  day  he  should  hold 
over  after  the  termination  of  his  lease,  and  Henry  Bitter, 
became  security  that  he  should  duly  perform  his  covenants. 
This  suit  is  brought  against  Henry  Ritter  to  recover,  at  the 
rate  of  fifty  dollars  per  day,  for  eighty-seven  days,  during 
which,  as  averred  in  the  declaration,  the  lessee  held  over.  The 
circuit  court  sustained  a  demurrer  to  the  declaration. 

In  this,  we  are  of  opinion,  the  court  committed  no  error. 
The  agreement  is  susceptible  of  two  constructions.  The  lessee 
was  to  surrender  a  portion  of  the  leased  premises  on  the  first 
day  of  July,  and  the  residue  on  the  first  of  October.  The 
lease  provides  for  the  payment  of  damages  in  case  the  lessee 
should  hold  over,  without  adverting  to  the  fact  that  his  right 
of  occupancy  would  expire  at  different  dates  as  to  different 
portions  of  the  premises.  One  construction  is,  that  the  dam- 
ages were  to  begin  to  accrue,  in  case  of  a  default,  on  the  first 
of  July ;  the  other,  that  they  would  not  commence  until  Octo- 
ber, when  the  entire  premises  were  to  be  surrendered.  The 
provision  as  to  the  damages  is  highly  penal  in  its  character,  so 
much  so,  indeed,  as  to  seem  unconscionable,  and  we  think  the 
circuit  court  did  properly  in  adopting  the  latter  construction 
of  the  instrument.  The  other  construction  would  be  harsh 
and  oppressive  in  the  last  degree,  and  courts  must  be  very 
reluctant  to  adopt  it,  if  the  language  of  the  parties  will  bear 
any  other  interpretation. 

Judgment  affirmed. 
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Frederick  Hummert 

V. 

Jacob  Schwab  et  al. 

1.  Affidavits  on  motion  to  dissolve  injunction — at  what  time  they  may  be 
fled.  The  provision  of  the  thirteenth  section  of  the  chapter  of  the  revised 
statutes  entitled  "Ne  exeat  and  Injunctions,"  authorizing  affidavits,  filed 
with  the  bill  and  answer,  to  be  read  on  motions  to  dissolve  injunctions,  must 
not  be  construed  as  requiring  the  affidavits  to  be  filed  at  the  same  time  with 
the  bill  and  answer,  to  authorize  them  to  be  read,  but  only  to  be  filed  in  the 
case  with  the  bill  or  answer,  no  matter  when,  so  it  is  before  the  hearing  of 
the  motion. 

2.  Dismissal  of  bill  on  dissolution  of  injunction.  Upon  the  filing  of  a 
bill  in  chancery  praying  an  injunction,  and  also  other  relief,  it  is  error  to 
dismiss  the  bill  upon  the  hearing  merely  of  the  motion  to  dissolve  the  injunc- 
tion, the  bill  not  yet  being  submitted.  The  bill  should  be  retained  and  all 
the  evidence  heard  when,  on  a  final  hearing,  if  the  complainant  fails  to  sus- 
tain his  bill,  it  should  be  dismissed. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Gillespie  &  Handle,  for  the  appellant. 

Messrs.  Dale  &  Burnett,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  appellant  to  the  Octo- 
ber term,  1867,  of  the  Madison  circuit  court,  against  Schwab 
and  Gagnebin,  and  Grauz  was  subsequently  made  a  defendant. 
The  bill  charges  that,  on  the  thirteenth  of  October,  1859,  Mar- 
tin Recher  recovered  a  judgment  in  the  Madison  circuit  court 
against  appellant  and  one  Carl  Hummert,  for  $200  debt,  and 
$37.43  damages,  and  the  costs  of  suit ;  that  an  execution  was 
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issued  thereon  November  8,  1859,  and  delivered  to  the  sheriff, 
which  was  levied  on  lots  44,  45  and  65,  in  College  addition  to 
Upper  Alton  ;  also,  on  S.W.  of  the  S.  E.  11,  T.  6,  N.  R.9W.;  on 
a  part  of  the  W.}  of  the  N.  E.  14,  in  the  same  township  and  range, 
containing  fifty-five  acres,  as  the  property  of  Hummert ;  that 
subsequently  the  sheriff  sold  the  lots  and  first  named  tract  of 
land  to  the  plaintiff  for  the  sum  of  $275.34,  and  delivered  to 
him  certificates  of  purchase ;  that  afterwards,  in  June,  1860, 
Carl  Hummert  made  an  arrangement  with  Schwab  to  redeem 
the  property  from  the  sale,  and  at  the  time  also  purchased  a 
team  of  horses  from  Schwab  for  $250,  which,  with  the 
sum  necessary  to  redeem,  amounted  to  about  $625,  and 
to  secure  the  redemption  money  and  the  price  of  the  horses, 
Hummert  executed  a  mortgage  to  Schwab  on  the  lots; 
that  Recher  afterwards  died  intestate ;  that  his  widow  became 
his  administratrix;  that  the  estate  was  indebted  to  Schwab, 
and  that  he  and  the  administratrix  arranged  the  claim,  partly 
by  Schwab  taking  the  claim  on  Hummert,  held  by  the 
estate ;  and  Schwab,  instead  of  redeeming  the  lots  and  land 
as  he  had  agreed,  by  misrepresentation  procured  an  assign- 
ment of  the  certificates  of  purchase  to  himself,  and  afterwards 
fraudulently  procured  a  deed  for  the  property  from  the  sheriff; 
that  afterwards,  in  1864,  appellant  being  the  owner  in  fee 
of  the  forty  acre  tract,  conveyed  the  same  to  Heye  F.  Heines,  by 
deed  with  covenants  of  warranty ;  that  afterwards  Heines  con- 
veyed the  same  to  Jaques  Gagnebin  by  warranty  deed ;  that 
Hummert  paid  the  notes  described  in  the  mortgage  to  Schwab, 
and  he,  on  the  fourth  of  June,  1867,  entered  satisfaction  of  the 
mortgage  of  record ;  that,  for  the  purpose  of  defrauding  appel- 
lant and  those  claiming  title  from  him,  on  the  thirty-first  of 
March,  1866,  he  procured  the  sheriff  to  execute  to  him  a  deed 
for  the  lands  named  in  the  certificate  of  purchase,  and  had  put 
the  same  on  record,  and  after  obtaining  the  last  named  deed, 
threatened  to  commence  suit  for  the  recovery  of  the  land  from 
Gagnebin  ;  that  Gagnebin,  in  ignorance  of  the  facts,  had  agreed 
to  pay  Schwab  $800  for  the  land,  and  that  Schwab  quit  claimed 
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the  land,  and  Gagnebin  had  executed  a  deed  of  trust  on  the  land 
to  secure  the  payment  of  the  $800 ;  that  Gagnebin  was  threat- 
ening to  sue  appellant  on  his  covenant  for  title ;  that  appellant, 
to  prevent  suit,  placed  in  Gagnebin's  hands  notes  and  monies 
to  secure  and  keep  him  harmless  in  the  payment  of  the  note  to 
Schwab ;  that  all  of  these  acts  on  the  part  of  Schwab  were 
fraudulent,  unjust  and  injurious  to  appellant. 

The  oath  to  the  answers  was  waived.  The  bill  prays  that 
the  court  render  a  decree  declaring  the  deed  from  the  sheriff  to 
Schwab  null  and  void,  and  to  find  and  declare  that  the  deed 
from  Schwab  to  Gagnebin  conveyed  no  title,  and  to  declare  the 
deed  of  trust  from  the  latter  to  the  former  void,  and  Schwab 
be  decreed  to  deliver  up  the  note  given  to  him  by  Gagnebin, 
and  he  be  decreed  to  deliver  to  appellant  his  securities,  and  the 
money  deposited  with  him. 

On  the  first  of  February,  1868,  Schwab  answered  the  bill, 
and  denied  any  arrangement  was  ever  made  with  him  to  redeem, 
and  states  that  appellant  requested  him  to  procure  the  assign- 
ment, saying  he  was  unable  to  redeem,  but  preferred  that 
Schwab  should  have  the  property  rather  than  Kecher  should 
acquire  the  title ;  that  it  was  expressly  understood  that  he, 
Schwab,  should  have  the  land  if  he  would  procure  the  assign- 
ment of  the  certificate,  in  consideration  of  the  pair  of  horses 
then  sold  to  him.  But  as  it  was  uncertain  whether  the  admin- 
istratrix would  assign  the  certificate,  in  order  that  Schwab 
might  be  secure  in  the  price  of  the  team,  and  the  money  he 
might  advance  to  redeem,  if  he  could  not  procure  the  assign- 
ment, Carl  Hummert  executed  the  notes  and  mortgage.  He 
denies  that  anything  was  ever  paid  on  these  notes ;  but  states 
that  after  he  acquired  the  certificate  he  and  Carl  met,  and  upon  an 
agreement  he  paid  Carl  fifty  dollars  to  relinquish  all  claim  to 
the  land,  and  gave  up  the  notes,  and  satisfied  the  mortgage  ;  that 
Carl,  at  the  time,  executed  a  paper,  of  which  this  is  a  copy  :  "  I, 
the  undersigned,  hereby  declare  that  all  the  personal  property 
which  is  on  the  place  at  Upper  Alton,  as  well  as  the  lands  and 
the  lots  described  in  an  acknowledged  valid  deed  of  the  sheriff, 
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shall  belong  to  Jacob  Schwab,  for  which  I,  this  day,  for  myself 
and  my  son,  Frederick  Hummert,  have  been  entirely  satisfied. 
Alton,  March  20, 1862.  Carl  Hummert  ;"  that  Carl  Hummert, 
from  the  beginning,  managed  the  whole  business ;  that  on  the 
third  of  April,  1865,  Gagnebin  came  to  him  and  purchased 
the  land  from  him  at  $800,  and  it  was  then  conveyed  to  Gagne- 
bin; that  Carl  agreed  to  pay  $600  of  the  purchase  money, 
and  Gagnebin  the  other  $200;  that  he  had  sold  the  note 
for  a  valuable  consideration. 

Gagnebin  answers  and  says,  of  his  own  knowledge  he  knows 
nothing  of  the  facts  stated  in  the  bill  in  reference  to  arrange- 
ments between  Schwab  and  Carl  Hummert,  but  on  information 
believes  them  to  be  true ;  that  he,  without  actual  notice,  pur- 
chased the  land  of  Carl  Hummert  for  the  price,  and  in  the 
manner  stated  in  the  bill.  Replications  were  filed.  After- 
wards a  supplemental  bill  was  filed,  alleging  that  Timothy  Grauz 
claimed  to  be  the  owner  of  the  $800  note  given  by  Gagnebin, 
and  praying  that  he  be  restrained  from  collecting  it.  He  sub- 
sequently answered,  and  a  replication  was  filed.  On  the  sev- 
enteenth of  May,  1869,  a  temporary  injunction  was  awarded  by 
the  court,  according  to  the  prayer  of  the  bill.  A  motion  to 
dissolve  the  injunction  was  entered.  Complainant  took  and 
filed  depositions  in  support  of  his  bill.  Schwab  filed  an  affi- 
davit in  which  he  swears  that  he  had  sold  the  note  before  its 
maturity.  On  a  hearing  of  the  motion,  the  court  below  dis- 
solved the  injunction  and  dismissed  the  bill,  and  the  record  is 
brought  to  this  court,  and  errors  are  assigned  and  a  reversal  is 
asked. 

It  is  first  urged  that  the  court  erred  in  permitting  the  affida- 
vit of  Grauz  to  be  read  on  the  motion  to  dissolve  the  injunction, 
because  it  was  not  filed  at  the  time  he  filed  his  answer,  but 
afterwards.  The  provision  of  law  under  which  the  proceeding 
is  had,  is  the  thirteenth  section  of  the  chapter  entitled,  "  Ne 
exeat  and  Injunctions,"  and  it  authorizes  affidavits  filed  with 
the  bill  and  answer,  to  be  read  on  the  motion  to  dissolve.  It 
will  be  observed  that  it  does  not  require  the  affidavits  to  be 
10 — 54th  III. 
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filed  at  the  same  time,  to  authorize  them  to  be  read,  but  only- 
filed  with  the  bill  and  answer.  To  hold  that  they  must  be 
filed  at  the  same  time,  would  generally  deprive  the  complain- 
ant of  the  benefit  of  all  depositions  in  support  of  his  bill,  as  he 
can  not  know  that  the  defendant  will  move  to  dissolve  before 
he  enters  his  motion.  We  are,  therefore,  of  opinion  that  this 
enactment  was  only  intended  to  require  the  affidavits  to  be 
filed  in  the  case  with  the  bill  or  answer,  and  that  it  does  not 
matter  when,  so  that  it  is  before  the  hearing  of  the  motion. 
An  examination  of  the  evidence  on  the  motion  seems  to  have 
justified  the  court  in  dissolving  the  temporary  injunction. 

But  as  the  case  was  not  brought  to  trial,  and  the  motion  to 
dissolve  was  only  being  heard,  the  question  arises,  whether  the 
court  did  not  err  in  dismissing  the  bill.  This  was  not  a  bill 
for  an  injunction  merely.  It  sought  other  relief  than  the 
restraint  of  Schwab  from  selling  or  collecting  the  note  given 
by  Gagnebin.  It  asked  that  the  sheriff's  deed  to  Schwab  for 
the  land  sold  to  Gagnebin,  as  well  as  other  property,  be  can- 
celed, upon  the  ground  that  the  redemption  money  had  been 
fully  paid  to  him ;  and  the  depositions  in  the  case  seem  to  prove 
that,  under  the  arrangement  entered  into  with  Carl  Hummert, 
he  had  received  all  the  money  and  property  he  was  to  have  for 
redeeming  the  land ;  that  he  had  received  the  city  lots  in  full, 
and  if  so,  that  left  the  lands  free,  and  in  equity,  belonging  to 
appellant,  as  he  had  owned  them  previous,  to  the  sale.  If  he, 
by  arrangement,  had  received  the  city  property  in  full  satisfac- 
tion for  all  he  had  paid  to  redeem  the  lots  and  land,  then  the 
fifty-five  acres  should  be  re-conveyed  to  appellant,  and  Schwab 
should  be  required  to  pay  to  him  what  he  received  from 
Gagnebin,  if  the  note  can  not  be  canceled  by  reason  of  its 
transfer  before  maturity ;  or,  if  it  can  be,  then  Gagnebin  should 
be  released  from  its  payment,  and  the  deed  of  trust  canceled, 
and  the  money  and  notes  delivered  to  Gagnebin  by  Carl  Hum- 
mert, should  be  restored  to  him.  The  bill  should  have  been 
retained  and  all  the  evidence  heard,  and  on  a  final  hearing,  if 
appellant  failed  to  sustain  his  bill,  then  it  should  be  dismissed. 
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Had  the  parties  submitted  the  bill  at  the  same  time  the  motion 
was  submitted,  then  the  decree  is  against  the  evidence.  But 
the  bill  seems  to  have  been  prematurely  dismissed,  and  the  decree 
dismissing  it  must  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Decree  reversed. 


Joseph  K.  Kussell  et  al. 

v. 

James  L.  Gillmore. 


1.  Pleading  —  when  the  plaintiff  must  declare  specially.  A  recovery- 
can  not  be  had  in  an  action  for  money  had  and  received,  on  a  special  con- 
tract, the  breach  of  which  is  the  gravamen  of  the  action. 

2.  So  there  can  be  no  recovery  in  an  action  of  general  indebitatus 
assumpsit  where  the  claim  is  upon  a  warranty  of  a  chattel,  for  such  a 
declaration  would  not  apprise  the  defendant  of  the  matter  he  is  to  defend. 
In  such  case,  the  plaintiff  should  count  specially  on  the  contract. 

Appeal  from  the  Circuit  Court  of  Effingham  county ;  the 
Hon.  Hiram  B.  Decius,  Judge,  presiding. 

In  1866,  James  L.  Gillmore,  plaintiff  in  this  case,  went  to  one 
Burke,  agent  of  the  defendants,  to  buy  a  mower.  Burke  oifered 
him  a  " Russell  mower"  for  $130.  Gillmore  offered  five  dol- 
lars less.  They  could  not  agree,  but,  after  awhile,  one  Jay  N. 
'Faulk  told  Gillmore  that  Burke  was  owing  him  fifty  or  sixty 
dollars,  and  that  he,  Faulk,  would  buy  the  mower,  cut  one 
meadow,  turn  in  what  Burke  was  owing  him,  and  then  turn 
over  the  machine  to  Gillmore  for  what  he  had  oifered  Burke 
($125).  This  arrangement  was  made,  and  Faulk  got  the 
mower,  turned  in  his  account  and  paid  the  balance  in  money 
to  Burke.     Faulk  mowed  one  meadow  of  from  three  to  five 
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acres  and  then  turned  over  the  machine  to  Gillmore,  charging 
him  $125,  which  was  paid.  The  sickles  of  the  mower  broke 
so  that  Gillmore  could  not  use  it,  and  he  got  another  mower  to 
finish  his  haying.  Before  the  commencement  of  the  haying 
season  of  1867,  nearly  a  year  after  the  sale,  Gillmore  came  to 
Burke  and  complained  about  the  breaking  of  the  sickles,  and 
Burke  wrote  to  L.  Q.  Sherwood,  general  agent  of  defendants, 
to  send  two  new  sickles,  which  was  done.  These  sickles 
broke,  and  after  the  haying  season  of  1867,  Gillmore  brought 
the  mower  to  Edgewood,  by  the  direction  or  suggestion  of 
Burke,  for  examination  by  the  general  agent.  Soon  after,  Burke 
told  Gillmore  that  the  agent  said  the  fault  was  not  in  the 
mower,  and  he  would  do  nothing  about  it.  Gillmore  then 
refused  to  have  anything  more  to  do  with  the  machine,  and 
left  it  standing  in  the  street  at  Edgewood,  in  front  of  Burke's 
office,  and  brought  this  action  to  recover  the  price  paid  therefor. 

Messrs.  Wood  &  Barlow,  for  the  appellants. 

Mr.  "W.  B.  Cooper  and  Mr.  W.  H.  Gillmore,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  on  the  common  counts, 
commenced  by  attachment  in  the  Effingham  circuit  court,  by 
James  L.  Gillmore,  against  Joseph  K.  Russell  and  others,  and 
a  verdict  and  judgment  for  the  plaintiff.  The  record  is  brought 
here  by  the  defendants,  by  appeal. 

Several  questions  are  raised  by  the  assignment  of  errors, 
which  have  been  duly  considered. 

The  first  is,  can  a  plaintiff,  on  the  facts  appearing  in  this 
case,  maintain  an  action  of  assumpsit  on  the  common  counts 
only? 

It  is  argued  by  appellee,  that  the  action  for  money  had  and 
received,  is  a  great  favorite  with  courts,  and  the  views  expressed 
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by  that  great  luminary  of  the  law,  Lord  Mansfield,  in  favor 
of  that  action,  are  quoted  at  length.  But  that  is  not  the  action 
in  this  record.  This  is  an  action  of  indebitatus  assumpsit  for 
goods,  wares  and  merchandise ;  for  labor,  service  and  materials, 
and  on  the  money  counts,  and  on  an  account  stated.  The 
action  for  money  had  and  received,  which  that  distinguished 
jurist  so  lauded,  was,  technically  an  action  for  money  had  and 
received,  and  for  nothing  else,  and  in  which  the  plaintiff  recov- 
ered on  the  justice  and  equity  of  his  case.  It  was  never  allowed 
to  a  plaintiff  to  recover  in  such  action,  in  a  case  where  there 
was  a  special  contract,  the  breach  of  which  was  the  gravamen 
of  the  action. 

If  there  was  any  undertaking  by  the  appellants  of  which 
appellee  could  avail,  it  must  have  arisen  out  of  the  alleged 
warranty  of  the  mower,  and  that  being  the  foundation  of  the 
action,  the  appellee  should  have  declared  specially  upon  it, 
claiming  damages  for  a  breach  of  it.  The  books  furnish  no 
precedent  of  a  recovery  in  an  action  of  general  indebitatus 
assumpsit,  where  the  claim  is  upon  a  warranty  of  a  chattel,  for 
the  plain  reason  that  such  a  declaration  would  not  apprise  the 
defendant  of  the  matter  he  is  to  defend.  As  was  said  by  the 
court  in  Towers  v.  Barrett,  1  T.  R.  133,  "  when  the  demand 
arises  on  a  special  contract,  it  should  be  put  on  the  record." 
The  cases  cited  by  appellee  are  cases  where  property  was  pur- 
chased and  paid  for,  on  an  agreement  that  it  should  be  returned 
in  a  certain  time,  if  not  suitable  or  answering  the  warranty. 
Hence  the  expression  of  Lord  Mansfield  in  that  case,  "  the 
defendant  has  got  his  chaise  again,  and  notwithstanding  that 
he  keeps  the  money." 

If  there  was  a  warranty  of  the  property,  and  appellee  insists 
there  was,  then  it  is  clear  the  declaration  should  have  counted 
on  it.  Stroud  v.  Wilkins,  Doug.  18.  The  action  of  general 
indebitatus  assumpsit,  containing  only  the  common  counts,  is  an 
improper  action  to  try  a  warranty.     Power  v.  Wells,  Cowp.  818. 

The  appellee  also  insists,  not  only  there  was  a  warranty,  but 
that  he  returned  the  property  to  appellants'  agent. 
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We  do  not  think  the  facts  proved  show  the  one  or  the  other. 

In  the  first  place,  appellee  did  not  purchase  the  machine  of 
appellants,  nor  was  there  any  privity  between  them  estab- 
lished. He  purchased  of  Faulk,  and  paid  him  the  money  for 
it.  There  is  no  proof  whatever  that  it  was  warranted  to 
Faulk,  and  certainly  none  to  appellee,  at  or  before  the  pur- 
chase. In  the  next  place,  the  machine  was  not  returned  to 
appellants.  It  was  brought  to  Edgewood,  that  it  might  be 
examined  by  the  general  agent,  who  did  examine  it,  and  pro- 
nounced the  fault  to  be,  not  in  the  machine,  but  in  its  manage- 
ment, and  it  was  left  in  the  street  by  appellee,  and  this  without 
the  assent  of  Burke,  the  vendor. 

That  a  recovery  under  such  circumstances  can  not  be  had 
on  the  declaration  in  the  case,  under  the  proof,  is  too  clear  for 
argument.  And  what  is  more  conclusive,  is  the  fact  that 
appellants  are  not  proved  ever  to  have  received  of  appellee 
any  money  for  the  machine,  while  the  proof  is,  appellee  bought 
it  of  Faulk,  and  paid  him  for  it.  The  idea  that  Faulk  pur- 
chased, as  the  agent  of  appellee,  is  absurd.  He  bought  it  and 
paid  for  it  with  his  own  money,  for  his  own  use,  and  having 
used  it  in  his  own  haying,  he  afterwards  sold  it  to  appellee. 
There  does  not  appear  to  be  any  ground  for  a  recovery  by  the 
appellee,  as  he  has  declared.  Nor  does  the  proof  show  the 
machine  was  not  a  good  one.  Appellee  had  it  in  his  possession 
more  than  a  year  before  he  brought  it  to  Edgewood.  What 
injury  it  may  have  received  while  in  his  possession,  whether 
exposed  to  the  weather  or  not  during  the  winter  season  and 
the  rains  of  spring,  is  unknown.  The  sickles  may  have  broken 
from  unevenness  of  the  ground  over  which  it  was  Avorked,  or 
from  bad  management.  That  they  broke,  is  no  evidence  the 
machine  was  not  a  good  one. 

As  the  case  is  presented  by  this  record,  we  see  no  ground 
for  a  recovery  by  appellee,  and  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus.     Statement  of  the  case. 

Edmund  L.  Howett 

v. 
Nicholas  Selby  et  ah 


1.  Mechanic's  lien — rule  of  adjustment,  as  respects  prior  incumbrancers. 
In  a  proceeding  to  enforce  a  mechanic's  lien,  to  which  a  prior  mortgagee 
was  made  a  party  defendant,  the  court  found  the  proportion  of  the  value 
of  the  premises  at  the  time  of  the  decree,  which  was  added  thereto  by  reason 
of  the  improvements  out  of  which  the  mechanic's  lien  arose,  and  then 
directed  that  out  of  the  proceeds  of  a  sale  of  the  premises  the  proportion 
thereof,  so  ascertained,  which  would  arise  from  the  land  without  the  improve- 
ments, should  be  first  applied  on  the  mortgage,  and  the  proportion  arising 
from  the  enhanced  value  on  account  of  the  improvements  should  be  paid  on 
the  mechanic's  lien ;  and  any  surplus  of  the  latter  fund  to  be  applied  to  satisfy 
any  balance  due  on  the  mortgage :  Held,  as  between  the  mortgagee  and  the 
mechanics,  the  decree  was  in  conformity  with  the  rule  laid  down  in  Crosby 
v.  N.  W.  Manufac.  Co.  48  111.  481. 

2.  Cross  bill — necessity  thereof— relief  on  answer.  And  where  the  prior 
mortgagee  in  such  case  also  claimed  to  have  furnished  materials  for  the 
improvements,  it  was  proper  that  his  claim  should  be  postponed  to  that  of 
the  mechanic  who  had  filed  his  petition,  as  the  mortgagee  did  not  make  his 
claim  in  his  cross  bill,  but  only  in  his  answer. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county ;  the 
Hon.  Richard  S.  Canby,  Judge,  presiding. 

On  the  sixteenth  of  October,  1868,  Edmund  L.  Howett  con- 
veyed to  Robert  Hall  a  certain  lot  of  ground  in  the  town  of 
Flora,  Illinois,  for  a  consideration  of  $1900,  taking  a  mortgage 
on  the  premises  to  secure  the  payment  of  the  purchase  money. 
Subsequently  to  the  purchase,  and  execution  of  said  mortgage, 
Hall  made  improvements  on  the  premises,  and  various  mechanics' 
liens  attached  therefor,  and  proceedings  were  commenced  to 
enforce  them,  Howett  being  made  a  party  defendant.  Howett 
answered,  setting  up  his  mortgage,  and  also  claiming  seventy- 
three  dollars,  for  materials  furnished  by  him  and  used  in  the 
improvements.     He  also  set  up  his  mortgage  in  a  cross  bill. 
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Hall  made  default,  and  the  court,  after  hearing  the  proofs, 
found  that  seven  twenty-fifths  of  the  present  value  of  the 
premises  was  the  increased  value  on  account  of  the  improve- 
ments, for  which  the  liens  attached,  since  the  execution  of  the 
mortgage,  and  ordered  that  the  premises  be  sold,  and  that 
eighteen  twenty-fifths  of  the  proceeds  of  sale  be  first  applied  in 
payment  of  the  mortgage,  and  that  seven  twenty-fifths  of  the 
proceeds  be  applied  in  payment  of  said  liens,  and  that  any  sur- 
plus of  said  seven  twenty-fifths  of  said  proceeds,  after  discharg- 
ing said  liens,  be  applied  first,  on  any  balance  due  on  said 
mortgage,  and  then  in  satisfaction  of  Howett's  claim  for  materi- 
als furnished  by  him,  the  remainder,  if  any,  to  be  paid  to  Hall. 
To  reverse  this  decree,  Howett  brings  the  record  to  this  court. 

Mr.  W.  B.  Cooper  and  Mr.  B.  B.  Smith,  for  the  plaintiff 


Mr.  Rufus  Cope  and  Mr.  S.  A.  Boyles,  for  the  defendants 
in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

As  between  the  mortgagee,  Howett,  and  the  mechanics  in 
this  case,  the  court  decreed  in  conformity  with  the  rule  laid 
down  in  Crosby  v.  N.  W.  Manuf.  Co.  48  111.  481,  and  in  pre- 
vious cases.  As  to  the  seventy-three  dollars  claimed  by  Howett 
for  materials  furnished,  he  can  not  complain  that  this  claim  was 
postponed  to  that  of  the  mechanics  who  had  filed  their  peti- 
tions, since  he  does  not  make  this  claim  in  his  cross  bill,  and 
only  sets  it  up  in  his  answer.     We  find  no  error  in  the  record. 

Decree  affirmed. 
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Charles  Freeman  et  al. 

v. 

The  People  of  the  State  of  Illinois,  for  use,  etc. 


1.  Penal  bonds — extent  of  recovery — and  form  of  judgment  thereon.  In 
actions  upon  penal  bonds  the  plaintiff  must  recover,  if  at  all,  for  the  amount 
of  the  penalty,  as  debt,  and  such  sum  as  may  be  found  to  be  due,  as  dam- 
ages. 

2.  In  such  cases,  the  jury  should  find  the  amount  of  the  debt  and  dam- 
ages separately.  The  penalty  is  the  debt,  and  the  injury  sustained,  is  the 
damages.  And  the  court  should  render  judgment  for  the  amount  of  the 
penalty  as  the  debt,  to  be  discharged  upon  payment  of  the  damages. 

3.  And  when  execution  issues,  it  is  for  the  debt  and  damages,  but  an 
endorsement  should  be  made  thereon  that  the  debt  will  be  discharged  upon 
the  satisfaction  of  the  amount  of  the  damages,  and  they,  with  the  costs,  are 
all  the  officer  can  collect. 

4.  In  a  suit  upon  a  bastardy  bond,  the  penalty  of  which  was  $500,  the 
court  entered  judgment  "that  the  plaintiff  have  and  recover  of  the  defend- 
ants the  said  sum  of  $500  for  her  debt,  and  the  farther  sum  of  $17.50  for 
her  damages,  together  with  her  proper  costs  of  suit,  and  that  execution 
issue  for  the  same :"  Held,  this  judgment,  inasmuch  as  it  authorized  plain- 
tiff to  sue  out  an  execution  for,  and  to  collect,  both  debt  and  damages,  was 
erroneous. 

5.  The  obligors  can  in  no  event  be  held  liable  on  a  penal  bond  for  more 
than  the  penalty.  That  is  the  extent  of  their  undertaking.  And  the 
obligee  can  not  recover  damages  beyond  that  sum,  whatever  be  the  amount 
of  damages  sustained. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Tne  opinion  states  the  case. 

Mr.  James  Hay,  for  the  appellant. 

Messrs.  Winkelman  &  Boneau,  for  the  appellees. 
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Opinion  of  the  Court. 


Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

This  was  an  action  of  debt,  brought  by  appellees,  for  the 
use  of  Cordelia  A.  Merriman,  against  appellants,  in  the  Monroe 
circuit  court.  In  the  declaration,  the  debt  claimed  was  $500, 
and  the  damages  the  same  sum.  The  instrument  sued  upon 
was  a  bastardy  bond,  the  penalty  of  which  was  $500.  Appel- 
lants were  served  with  process,  but  failed  to  plead,  and  a 
default  was  entered  against  them.  The  judgment  was  entered 
in  this  form  :  "  Therefore  it  is  considered  by  the  court,  that 
the  plaintiff  have  and  recover  of  the  defendants  the  said  sum 
of  $500,  for  her  debt,  and  the  further  sum  of  $17.50  for  her 
damages,  together  with  her  proper  costs  of  suit,  and  that  exe- 
cution issue  for  the  same."  The  case  is  removed  to  this  court 
by  appeal,  and  a  reversal  is  asked,  upon  the  ground  that  the 
judgment  is  erroneous. 

In  actions  upon  penal  bonds,  the  practice  has  been  long  and 
well  settled,  that  if  plaintiff  recover,  it  must  be  for  the 
amount  of  the  penalty,  as  debt,  and  such  sum  as  may  be  found 
as  damages.  In  such  cases,  the  jury  should  find  the  amount 
of  the  debt  and  damages  separately,  and  the  penalty  in  such 
cases  is  the  debt,  and  the  injury  sustained,  is  the  damages, 
and  the  court  should  render  judgment  for  the  amount  of  the 
penalty,  as  the  debt,  to  be  discharged  upon  payment  of  the 
damages.  Frazier  v.  Laughlin,  1  Gilm.  358;  Toles  v.  Cole,  11 
111.  563 ;  Erlinger  v.  The  People,  36  111.  458.  And  when  exe- 
cution issues,  it  is  for  the  debt  and  damages,  but  an  endorse- 
ment should  be  made  thereon,  that  the  debt  will  be  discharged 
upon  the  satisfaction  of  the  amount  of  the  damages,  and  they, 
with  the  costs,  are  all  the  officer  can  collect. 

An  examination  of  the  record  in  this  case  shows  that,  in 
rendering  this  judgment,  the  practice  has  not  been  observed. 
Inasmuch  as  the  judgment,  as  entered,  would  authorise  plain- 
tiffs to  sue  out  an  execution  for  and  to  collect  both  debt  and 
damages,  it  is  erroneous.  The  obligors  can  in  no  event  be 
held  liable  on  this  bond  for  more  than  the  penalty.     That  is 
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the  extent  of  their  undertaking.  The  obligee  can  not  recover 
damages  beyond  that  sum,  whatever  be  the  amount  of  dam- 
ages sustained.  Had  the  court  in  this  case  found  the  debt 
at  the  sum  of  $500,  the  amount  of  the  penalty,  and  ren- 
dered judgment  for  that  sum,  and  then  found  the  damages 
to  be  $500,  and  in  the  order  rendering  judgment,  ordered 
that  the  payment  or  satisfaction  of  the  damages  should  dis- 
charge the  debt,  then  it  would  have  conformed  to  the  proper 
practice  in  suits  on  penal  bonds,  and  it  would  have  been  free 
from  error.  This  judgment,  however,  is  for  $517.50,  upon 
which  execution  could  be  issued  and  be  collected.  And  being 
erroneous,  it  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Zarda  Frost,  Jr. 
v. 

John  N.  Woodruff. 

1.  Sale  of  personal  property — ichat  is  requisite,  to  pass  title.  As 
between  the  parties  to  a  contract  of  sale,  of  personal  property,  a  delivery 
of  the  goods  is  unnecessary  to  render  the  contract  binding.  And  the  prop- 
erty may  remain  with  the  vendor  any  length  of  time  if  the  vendee  takes  it 
into  possession  before  any  lien  attaches  to  it  while  in  the  hands  of  the  vendor, 
provided  the  transaction  between  vendor  and  vendee  is  bona  fide. 

2.  In  the  sale  of  personal  property,  so  long  as  anything  remains  to  be 
done  to  complete  the  contract,  such  as  ascertaining  quantity,  or  delivering 
possession,  the  title  does  not  pass. 

3.  So  where  a  party  contracted  for  the  purchase  of  a  lot  of  cord  wood 
before  it  was  all  cut,  the  wood  to  be  measured  and  delivered  by  the  chop- 
pers when  they  had  finished  chopping,  it  was  held,  the  measurement  was 
requisite  to  passing  the  title,  and  until  such  measurement,  the  wood  was 
subject  to  seizure  and  sale  under  execution  against  the  vendor. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 
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Mr.  H.  B.  Smith,  for  the  appellant. 

Messrs.  Willard  &  Goodnow,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  quare  clausum  /regit,  with  a 
count  for  taking  and  carrying  away  two  hundred  cords  of 
wood,  brought  to  the  Marion  circuit  court,  by  John  N.  Wood- 
ruff against  Zarda  Frost  and  others,  and  a  verdict  and  judg- 
ment for  the  plaintiff,  to  reverse  which  the  defendant  has 
appealed. 

There  were  several  issues  presented  by  the  pleadings  which 
it  is  not  important  to  notice  particularly,  as  the  controversy 
was  made  to  turn  on  one  point,  and  that  is,  was  the  sale  of  the 
cord  wood  to  plaintiff  complete  before  the  execution  issued 
against  Harrison  Woodruff?  If  it  was,  then  the  verdict  was 
right,  and  to  this  alone  have  we  directed  our  inquiry. 

It  is  undoubtedly  true  that,  as  between  the  parties  to  a  con- 
tract of  sale,  the  sale  is  good  without  a  delivery.  Wade  v.  Mqf- 
fett,  21  111.  110.  The  property  may  remain  with  the  vendor 
any  length  of  time,  if  the  vendee  takes  it  into  his  possession 
before  any  lien  attaches  to  it  while  in  the  hands  of  the  vendor, 
provided  the  transaction  between  vendor  and  vendee  is  bona 
fide.     Cruikshank  v.  Cogswell,  26  ib.  366. 

What  are  the  facts  in  this  case  ?  The  wood  was  contracted 
for  on  the  second  of  January,  1868,  before  it  was  all  cut.  It 
was  to  be  measured  and  delivered  to  the  plaintiff  by  the  chop- 
pers, when  they  had  finished  the  chopping.  A  part  of  the 
wood  was  measured  for  delivery  about  the  fifteenth  of  Febru- 
ary, 1868.  On  the  same  second  day  of  January,  1868,  Ruth- 
erford and  Jenkins  recovered  a  judgment  against  the  then 
owner  of  the  wood,  Harrison  Woodruff,  the  son  of  the  plaintiff, 
for  about  twenty-five  dollars.     On  the  twenty-seventh  of  the 
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same  month,  a  fi.fa.  issued  on  this  judgment,  and  was  levied 
by  the  constable  on  the  same  day,  on  fifty  cords  of  the  wood 
then  being  corded  on  the  land  of  the  defendant  in  the  execu- 
tion, as  the  property  of  the  defendant,  and  the  same  was  sold  at 
public  sale  to  the  appellant,  who  hauled  it  away. 

The  lien  of  the  execution  attached  on  the  twenty-seventh  of 
January.  TJie  measurement  was  not  made  until  the  middle  of 
the  following  month,  and  that  was  requisite  to  passing  the  title. 
Before  the  title  passed  to  appellee,  the  wood  became  subject  to 
the  fi.fa. 

It  is  a  rule  established  by  this,  as  by  other  courts,  that  in  a 
sale  of  personal  property,  when  anything  remains  to  be  done  to 
complete  the  contract,  such  as  ascertaining  quantity  or  deliver- 
ing possession,  the  title  does  not  pass  until  these  things  are  done. 
O'Keefe  v.  Kellogg,  15  111.  347 ;  Schneider  v.  Westerman,  25  ib. 
514.  As  in  the  case  of  the  puncheons  in  the  case  last  cited, 
until  they  were  made  and  ready  for  delivery  the  title  could  not 
vest  by  force  of  the  agreement  to  manufacture  them,  so  here  the 
title  to  the  cord  wood  could  not  vest  by  force  of  the  bargain 
with  his  son  to  have  it  cut,  until  it  was  cut  and  measured. 

Before  it  was  measured,  it  was  seized  and  sold  on  an  execu- 
tion against  the  owner  of  the  wood,  and  purchased  by  appellant. 
By  this  purchase,  appellant's  title  was  complete.  Removing  the 
wood  by  him  under  this  purchase  is  the  trespass  of  which  com- 
plaint is  made. 

It  is  a  clear  case  for  appellant.  There  is  no  necessity  for  con- 
sidering the  instructions.  The  verdict  should  have  been  not 
guilty,  on  the  evidence.  The  motion  for  a  new  trial  should 
have  been  allowed.  It  was  error  to  refuse  it,  and  for  that  error 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus.     Opinion  of  the  Court. 


James  C.  Gill 

v. 
Levi  Skelton. 


Bill  of  exceptions—  necessity  thereof.  Errors  assigned  on  refused 
instructions  will  not  be  considered,  unless  those  instructions  actually  given 
are  preserved  in  the  record. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
Richard  S.  Canby,  Judge,  presiding 

The  opinion  sufficiently  states  the  case. 

Messrs.  Cooper  &  Stoker,  for  the  appellant. 

Mr.  Silas  L.  Bryan,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  for  slander,  in  which  the  plaintiff  recov- 
ered a  verdict  and  judgment  for  $400.  The  words .  were 
actionable,  and  were  proved  as  laid  in  the  declaration.  There 
is  no  ruling  of  the  court  preserved  in  the  record,  admitting  or 
excluding  evidence.  The  instructions  for  the  plaintiff  embody 
only  familiar  principles  of  law,  applicable  to  this  action.  It 
is,  however,  insisted  that  the  court  erred  in  refusing  certain 
instructions  asked  for  the  defendant,  but  a  supplemental  record 
filed  by  leave  of  the  court  shows  that,  so  far  as  these  instruc- 
tions are  correct,  they  were  embodied  in  those  given.  We  take 
this  occasion  to  say  that  if  counsel  wish  to  assign  errors  on 
refused  instructions,  they  must  preserve  in  the  record  those 
actually  given.     We  find  no  error  in  this  record. 

Judgment  affirmed. 
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David  Oxley  et  al. 

v. 

Samuel  Stoker. 


1.  Release  op  surety — taking  further  security.  The  mere  taking  of 
further  security  from  the  principal  in  a  bond,  by  the  obligee,  will  not  ope- 
rate to  release  a  surety  on  the  bond. 

2.  Instructions  should  be  based  on  the  evidence  in  the  case. 

3.  Variance  between  allegations  and  proofs — who  to  decide.  In  the  intro- 
duction of  written  evidence,  it  is  the  duty  of  the  court  to  determine  whether 
it  varies  from  the  pleadings  under  which  it  is  offered.  And  it  is  error  for 
the  court  to  leave  such  question  to  the  jury. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  Stoker,  for  the  appellants. 

Mr.  B.  B.  Smith  and  Mr.  M.  Sch^ffer,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  appellants  in  the 
Marion  circuit  court,  against  appellee,  on  a  bond  with  a  condi- 
tion. The  bond  was  executed  by  Cory  &  Storer,  in  the  penal 
sum  of  $5000,  conditioned  that  the  obligors  would  discharge  a 
deed  of  trust  for  over  $7000,  given  by  Cory  to  one  William  W. 
Howell,  to  the  use  of  the  Illinois  Railroad  Company,  on  a  large 
quantity  of  lands,  of  which  Cory  and  wife  had  previously  sold 
to  appellants  two  hundred  and  fifty  acres,  for  the  sum  of  $5000 — 
or,  if  they  failed  to  discharge  the  same,  they  should  pay  the 
$5000,  the  purchase  money  aforesaid,  with  interest,  then  the 
bond  to  be  void. 
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It  is  averred  that  the  lands  conveyed  to  William  M.  How- 
ell, in  trust  for  the  Illinois  Railroad/  was  designed  to  be  and 
was  in  trust  for  the  Illinois  Central  Railroad  Company,  and  the 
trustees  of  the  Illinois  Central  Railroad  Company. 

It  is  averred,  as  a  breach  of  the  condition  of  the  bond,  that 
Cory  &  Storer  failed  to  discharge  the  debt  of  over  $7000  to  the 
railroad  company,  and  that  the  two  hundred  and  fifty  acres  of 
land  conveyed  by  Cory  and  wife  to  appellants,  had  been  sold 
and  conveyed  under  the  trust  deed,  to  pay  the  debt  to  the  rail- 
road company,  and  that  the  obligors  had  failed  to  pay  them 
$5000  named  in  the  condition  of  the  bond. 

It  was,  among  other  things,  urged  as  a  defense,  that  appel- 
lants had  taken  a  deed  of  trust  from  Cory  on  two  hundred  acres 
of  land,  to  secure  appellants  on  the  obligation  sued  upon  in  this 
case ;  that  the  deed  of  trust  was  made  without  the  knowledge 
or  consent  of  Storer,  who  was  but  a  surety  on  the  bond,  and 
that  the  trustee  sold  the  land,  and  Oxley  became  the  purchaser 
at  fifty  dollars.  But  he  swears  that  the  deed  of  trust  was  taken 
without  the  consent  of  himself  or  Taylor ;  that  the  first  he 
knew  of  it  was  on  seeing  the  advertisement  of  the  trustee,  for 
the  sale ;  that  he  purchased  as  he  would  have  done  at  any  other 
sale. 

On  a  trial  by  the  court  and  a  jury,  a  verdict  was  rendered  in 
favor  of  appellee.  A  motion  for  a  new  trial  was  entered  and 
overruled  by  the  court,  and  judgment  rendered  on  the  verdict, 
to  reverse  which  this  appeal  is  prosecuted. 

It  is  urged  that  the  court  erred  in  giving  defendant's  second 
instruction.  We  have  turned  to  the  record,  and  after  examin- 
ing it  fail  to  perceive  any  objection  to  it,  as  the  question  is 
fairly  presented  by  it  to  the  consideration  of  the  jury,  whether 
appellants  received  the  trust  deed  to  McCullough,  in  satisfaction 
of  the  liability  of  appellee  and  Cory  on  the  bond.  If  this 
trust  deed  was  received  by  them  in  discharge  of  their  liability 
on  the  bond,  then  appellee  was  released ;  but  if  it  was  but  as 
additional,  and  only  as  a  further  security,  it  could  not  operate 
to  produce  that  effect.     If  that  was  the  intention,  it  in  no  wise 
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enlarged  the  liability  of  the  surety,  but  rather  abridged  it,  as  it 
undeniably  tended  to  reduce  the  sum  for  which  he  was  surety. 

But  the  third  of  his  instructions  was  improperly  given. 
Instructions  should  always  be  based  on  the  evidence  in  the  case. 
This  instruction,  however,  assumes  that  there  was  evidence 
before  the  jury,  which  we  fail  to  find  in  the  record.  This 
instruction  says  to  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  although  appellants  may  not  have  known  of  the 
execution  of  the  deed  of  trust,  yet,  if  they  afterwards  accepted 
it,  and  requested  the  trustee  to  sell  by  virtue  thereof,  and  thus 
took  the  same  in  discharge  of  Storer,  they  should  find  for 
defendant.  There  is  no  evidence  that  appellants  directed  the 
trustee  to  sell  the  land  in  pursuance  to  the  deed.  But  the  mate- 
rial error  in  the  instruction  is,  that  it  assumes  that  the  acceptance 
of  the  deed,  acting  under  it,  and  requesting  the  trustee  to  sell, 
was  a  discharge  of  defendant  from  liability  on  the  bond.  The 
instruction,  in  terms,  so  informs  the  jury ;  and  we  have  seen 
that  if  the  trust  deed  was  taken  as  a  further  security,  it  could 
not  discharge  the  surety,  although  the  jury  may  have  believed 
that  it  was  but  an  additional  security,  still,  they  were  required 
to  find  for  the  defendant,  by  the  terms  of  this  instruction. 
Appellee  could  only  be  released  from  liability  by  the  execution 
of  the  trust  deed,  by  its  having  been  taken  with  the  intention 
to  discharge  him.  For  this  error  the  judgment  must  be 
reversed. 

The  fifth  instruction  leaves  the  question  of  variance  between 
the  bond  and  the  declaration  to  the  jury.  In  the  introduction 
of  written  evidence,  it  is  the  plain  duty  of  the  court  to  deter- 
mine whether  it  varies  from  the  pleadings  under  which  it  is 
offered ;  and  it  is  error  for  the  court  to  leave  the  question  to 
the  jury,  and  to  transfer  the  responsibility  to  the  jury,  to 
whom  it  does  not  belong.  It  was  error  to  give  this  instruction. 
The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

11 — 54th  III. 
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Charles  Freeman 

V. 

The  People  of  the  State  of  Illinois. 


Witness — competency.  Under  the  act  of  1867,  relating  to  disqualifica- 
tion by  interest,  the  putative  father  of  an  illegitimate  child,  who  is  the 
defendant  in  a  prose'cution  for  bastardy,  is  a  competent  witness  in  his  own 
behalf. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe  county  ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  prosecution  for  bastardy.  A  trial  was  had  by 
jury,  resulting  in  a  verdict  of  guilty  against  the  defendant, 
Charles  Freeman,  upon  which  the  court,  after  overruling  a 
motion  for  a  new  trial,  rendered  judgment.  To  reverse  this 
judgment,  the  defendant  brings  the  record  to  this  court  and 
assigns  for  error  the  refusal  of  the  court  below  to  permit  him 
to  testify  that  he  was  not  the  father  of  the  bastard  child,  and 
that  he  never,  at  any  time,  had  sexual  intercourse  with  its 
mother. 

Mr.  James  M.  Hay,  for  the  plaintiff  in  error. 

Messrs.  Winkelman  &  Boneatj,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question  necessary  to  notice,  arising  on  this  record, 
is  as  to  the  competency  of  the  putative  father  of  an  illegiti- 
mate child  as  a  witness  in  his  own  behalf  on  the  trial  of  the 
charge. 

It  is  settled  by  the  case  of  Starr  v.  The  People,  50  111.  52, 
that  he  is  a  competent  witness. 

For  the  error  in  rejecting  him  the  judgment  is  reversed  and 

the  cause  remanded. 

Judgment  reversed. 
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James  M.  McElhanon  et  al. 

v. 

The  County  Court  of  Washington  County,  use,  etc. 


1.  Constable's  bond — executed  after  ticenty  days  from  Ms  election.  The 
fact  that  the  official  bond  of  a  constable  was  not  given  until  nineteen 
months  after  his  election,  will  not  affect  the  validity  of  the  bond;  it  will  be 
presumed,  from  the  mere  fact  of  its  execution,  that  such  a  bond  was  given 
because  a  former  bond  had  become  insufficient. 

2.  Pleading — declaring  on  such  a  bond.  In  declaring  upon  a  constable's 
bond  given  by  reason  of  an  order  of  the  proper  court,  because  a  former 
bond  had  become  insufficient,  it  is  not  necessary  to  set  out  such  order  in 
the  declaration ;  it  is  enough  to  set  out  the  bond. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  debt,  upon  the  official  bond  of  a  con- 
stable. It  appeared  from  the  declaration,  that  the  constable 
was  elected  on  the  seventeenth  of  March,  1866,  and  the  bond 
sued  upon  was  dated  on  the  third  of  November,  1867. 

The  defendants  pleaded  non  est  factum,  and  a  special  plea, 
setting  out  another  bond  given  by  the  same  officer,  bearing 
date  March  19,  1866,  filed  and  approved  on  the  twentieth  of  the 
same  month,  and  alleging  that  the  breach  complained  of  had 
reference  to  this  bond,  and  not  to  that  sued  upon.  A  demur- 
rer was  sustained  to  the  special  plea,  and  a  trial  resulted  in  a 
judgment  for  the  plaintiffs.  The  defendants  thereupon  sued 
out  this  writ  of  error. 

Mr.  Amos  Watts,  for  the  plaintiffs  in  error. 

Messrs.  Hay  &  Hosmer,  for  the  defendants  in  error. 

t 

Per  Curiam:  It  is  objected  by  counsel  for  plaintiffs  in 
error,  that  the  official  bond  on  which  this  suit  is  brought,  was 
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not  given  until  about  nineteen  months  after  the  election  of 
the  constable.  That,  however,  does  not  affect  its  validity. 
Although  the  statute  requires  a  constable  to  give  bond  within 
twenty  days  after  his  election,  and  provides  that  the  office  shall 
be  considered  vacant  in  case  of  his  failure  to  do  so,  yet  the 
second  section  of  the  chapter  entitled  "  Official  Bonds  "  author- 
izes the  county  comImssioners,  court  to  require  a  new  bond  to 
be  given  whenever  they  consider  the  securities  upon  the  exist- 
ing bond  insufficient.  It  was  unnecessary  to  set  out  this  order 
in  the  declaration.  It  was  enough  to  set  out  the  bond.  The 
court  will  presume,  from  the  mere  fact  of  its  execution,  that  it 
was  made  because  the  first  bond  had  become  insufficient. 

Judgment  affirmed. 


The  Haetfoed  Fiee  Insueance  Company 

v. 

John  Walsh. 


1.  Insurance — of  the  effect  of  a  renewal  of  a  policy.  A  renewal  of  an 
insurance  policy  is,  in  effect,  a  new  contract  of  assurance,  and,  unless  other- 
wise expressed,  on  the  same  terms  and  conditions  as  were  originally  contained 
in  the  policy. 

2.  Same — of  the  premises  becoming  vacant.  So  where  a  policy  of  insurance 
contained  a  condition  that  if  the  premises  insured  were  vacated  by  the  owner 
or  occupant  for  a  period  of  more  than  thirty  days  without  notice  to  the 
company  and  consent  endorsed  on  the  policy,  it  should  become  void,  it  was 
held,  upon  a  renewal  of  the  policy,  if  the  premises  were  occupied  when  the 
renewal  occurred,  it,  under  the  terms  of  the  policy,  became  the  duty  of  the 
assured  to  give  the  same  notice  that  was  required  under  the  original  con- 
tract of  insurance,  and  obtain  the  consent  of  the  company. 

3.  Same— of  notice  and  consent  under  the  original  contract.  And  notice  to 
the  agents  of  the  company,  and  their  consent,  while  the  policy  was  originally 
in  force,  could  not  be  regarded  as  notice  to  the  company  and  binding  on 
them  under  the  renewal  thereof. 


1870.]  Hartford  Fire  Ins.  Co.  v.  Walsh.  165 

Syllabus. 

4.  Same — omission  to  endorse  consent  on  tJie  policy.  But  it  is  not  essential 
to  the  binding  force  of  the  consent  of  the  agent  in  such  case,  given  upon 
proper  notice,  that  it  should  be  endorsed  upon  the  policy. 

5.  Same — of  a  part  of  the  premises  becoming  vacant.  Two  houses  were 
embraced  in  the  same  policy,  and  insured  for  different  sums,  and  the  policy 
provided  that  if  the  insured  premises  should  remain  vacant  for  a  certain 
time  without  notice  to  the  company,  the  policy  should  become  void.  It  was 
held,  the  fact  that  one  of  the  buildings  remained  thus  vacant,  without  notice 
to  the  insurer,  would  not  invalidate  the  policy  as  to  the  other. 

6.  Same — proofs  of  loss  and  notice  tliereof.  Where  a  policy  of  insurance 
provides  that,  in  case  of  loss,  the  money  shall  be  paid  in  sixty  days  after 
notice  and  proof  of  loss,  the  company,  by  receiving  and  retaining  the  notice, 
affidavit  of  loss,  and  other  papers,  and  making  no  objection,  must  be  regarded 
as  admitting  that  they  were  properly  made  and  presented. 

7.  And  the  assured  is  not  required  to  introduce  in  evidence  the  notice  of 
the  loss,  but  may,  by  proof  that  he  has  delivered  the  notice  and  other  papers, 
and  that  the  company  had  interposed  no  objection  to  their  regularity,  raise 
the  presumption  that  he  has  complied  with  the  requirements  of  the  policy 
in  that  regard. 

8.  Same — change  of  title — mortgage.  A  policy  of  insurance  contained 
this  condition :  "  Or  if  any  change  takes  place  in  the  title  or  possession  of 
the  property,  whether  by  sale,  legal  process,  judicial  decree,  voluntary 
transfer  or  conveyance ;  or  if  the  policy  is  assigned  without  consent  of  the 
company  endorsed  thereon,  then  the  policy  shall  be  void :  "  Held,  a  mort- 
gage was  not  embraced  in  such  provision. 

9.  Forfeitures  are  odious  to  the  law,  and  in  enforcing  them  courts  should 
never  search  for  that  construction  of  language  which  must  produce  a  for- 
feiture when  it  will  bear  another  reasonable  construction  which  will  not 
produce  such  a  result. 

Appeal  from  the  Alton  City  Court ;  the  Hon.  Henry  S. 
Baker,  Judge,  presiding. 


The  opinion  states  the  case. 

Mr.  Charles  P.  Wise,  for  the  appellants. 

Messrs.  L.  &  L.  Davis,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  to  the 
September  term  of  the  Alton  city  court,  against  appellants,  on 
a  policy  of  insurance.  It  appears  that  appellee  was,  on  the 
fourth  day  of  June,  1866,  the  owner  of  a  two-story  and  a  one- 
story  frame  dwelling  in  the  city  of  Alton,  and  that,  in  consid- 
eration of  a  premium  paid  the  company,  it  issued  a  policy  of 
insurance  upon  these  houses  to  appellee,  and  insured  the  two- 
story  house  at  $1200,  and  the  one-story  house  at  $500,  for  one 
year  from  that  date,  against  loss  by  fire,  and  in  case  of  loss,  the 
money  to  be  paid  in  sixty  days  after  notice  and  proof  of  loss ; 
that  in  May,  1867,  and  before  the  policy  expired,  it  was  renewed 
for  one  year,  and  it  was  again,  in  June,  1868,  renewed  for 
another  year  ;  that"  about  the  twenty-third  of  December,  1868, 
the  houses  were  both  destroyed  by  fire;  that  in  January,  1869, 
notice  of  the  loss  was  given,  and  proof  was  made  and  rendered 
to  appellants,  and  that  the  company  had  failed  to  pay  the 
insurance  money  to  appellee. 

Appellants  pleaded  the  general  issue,  and  gave  notice  that  on 
the  trial  they  would  rely  upon  the  fact  that  the  two-story  house 
had  remained  vacant  and  unoccupied  more  than  thirty  days  before 
it  was  burned,  without  giving  notice  as  required  by  one  of  the 
conditions  of  the  policy,  whereby  it  had  become  void  ;  that  the 
policy,  as  to  the  one-story  house,  had  become  void  by  appellee 
having  increased  the  risk  on  the  same  after  the  policy  was 
issued,  by  changing  it  from  a  dwelling  house  to  a  fancy  dry 
goods  store  and  a  dwelling,  and  was  so  used  when  it  was  burned, 
and  that  in  violation  of  the  policy,  appellee  had  made  a  volun- 
tary transfer  and  conveyance  of  the  insured  premises. 

It  is  urged,  as  one  of  the  conditions  in  the  policy  was 
that,  if  the  premises  were  vacated  by  the  removal  of  the  owner 
or  occupant  for  a  period  of  more  than  thirty  days  without 
immediate  notice  to  the  company  and  consent  endorsed  on  the 
policy,  it  should  become  void,  that  condition  was  violated  by  the 
removal  of  appellee  from  the  two-story  house,  and  subsequent 


1870.]  Haktfokd  Fire  Ins.  Co.  v.  Walsh.  167 

Opinion  of  the  Court. 

removal  of  a  tenant  who  occupied  the  house  ;  and  that  it  had 
remained  vacant  more  than  thirty  days  without  notice  to  the 
company,  and  their  consent  endorsed  on  the  policy.  That  the 
house  did  thus  become  and  remain  vacant  is  not  contested,  but 
it  is  insisted,  and  the  evidence  seems  to  justify  the  conclusion, 
that  notice  was  given  to  the  agents  in  May,  1867,  and  that  one 
of  them  gave  his  verbal  consent.  It  also  appears  that,  subse- 
quently to  that  time,  the  agency  was  changed,  and  McPike  and 
Newman  acted  for  the  company  from  that  time  until  the  fire, 
and  there  is  no  pretense  that  any  such  notice  was  given  to  them 
or  any  other  person  at  or  subsequent  to  the  time  of  the  second 
renewal,  which  was  obtained  through  them. 

A  renewal  of  a  policy  is,  in  effect,  a  new  contract  of  assur- 
ance, and,  unless  otherwise  expressed,  on  the  same  terms  and 
conditions  as  were  contained  in  the  original  policy.  If,  then, 
the  property  was  occupied  when  the  last  renewal  occurred,  it, 
under  the  terms  of  the  policy,  became  the  duty  of  the  assured 
to  give  the  same  notice  that  was  required  in  the  policy,  and  to 
obtain  the  consent  of  the  company.  No  one  could,  for  a 
moment,  contend  that  the  consent  given  a  year  previous  to  the 
last  renewal  could  have  bound  the  company,  had  it  been  a  new 
application,  survey  and  policy  granted,  instead  of  the  renewal. 
And  in  what  does  this  renewal  differ  from  the  grant  of  such  a 
policy  ?  The  old  contract  ended  on  the  fourth,  and  the  renewal 
bears  date  the  eighth  day  of  June,  1868,  four  days  after  the 
policy  had  expired.  It  then  appears  there  can  be  no  pre- 
tense that  there  was  a  continuation  of  the  former  insurance, 
but  it  must  be  regarded  as  a  new  contract,  upon  the  same  terms 
and  conditions  as  entered  into  and  formed  the  original  contract 
of  insurance.  The  argument,  then,  that  the  notice  given  to 
the  former  agents  was  notice  to  the  company,  and  bound  them, 
does  not  apply.  Such  notice  and  consent,  although  not  endorsed 
on  the  policy,  was,  no  doubt,  sufficient,  had  the  loss  occurred 
under  the  policy  then  in  force,  but  can  not  operate  to  dispense 
with  the  condition  contained  in  the  new  policy.     It  may  be, 


168  Haetfoed  Fiee  Ins.  Co.  v.  Walsh.      [June  T., 

Opinion  of  the  Court. 

and  we  are  inclined  to  think  that  these  policies  are  so  far  over- 
loaded with  terms  and  conditions  that  they  hardly  amount  to 
contracts  to  insure,  but  between  parties  able  to  contract  they 
have  the  right  to  insert  them,  and  when  inserted,  we  must  give 
them  force  and  effect,  although  we  may  doubt  the  propriety  of 
persons  taking  policies  so  burdened  with  conditions. 

It  is  again  urged  that  appellee  should  have  produced  the 
notice  of  the  loss,  or  given  notice  to  the  company  to  produce 
it  as  the  best  evidence,  and  that  the  court  erred  in  permitting 
him  to  testify  that  he  had  delivered  the  notice  and  other  papers, 
and  that  the  company  had  interposed  no  objection  to  their 
regularity.  In  this  there  was  no  error.  The  company,  by 
receiving  and  retaining  the  notice,  affidavit  of  loss,  and  other 
papers,  and  making  no  objection,  must  be  regarded  as  admitting 
that  they  were  properly  made  and  presented,  and  it  was  not 
proof  of  the  contents  of  these  papers  that  was  made  or 
sought  to  be  made,  but  it  was  that  papers  were  delivered  and 
retained  by  the  company  without  objection,  to  raise  the  pre- 
sumption that  appellee  had  complied  with  the  requirement  of 
the  policy. 

It  is  again  objected  that  the  court  below  erred  in  rejecting 
evidence  that  appellee  had  mortgaged  the  premises  after  obtain- 
ing the  policy,  and  without  the  consent  of  the  company.  The 
condition  in  the  policy  which  is  supposed  to  prohibit  the  mort- 
gaging of  the  premises,  is  this  :  "  Or  if  any  change  take  place 
in  the  title  or  possession  of  the  property,  whether  by  sale,  legal 
process,  judicial  decree,  voluntary  transfer  or  conveyance,  or 
if  the  policy  is  assigned,  without  consent  of  the  company 
endorsed  thereon."  Does  a  mortgage  come  within  the  provi- 
sion ?  It  is  not  a  sale,  either  in  its  ordinary  or  technical  sense. 
There  is  no  pretense  that  the  title  was  affected  by  legal  process 
or  judicial  decree,  nor  can  it  be  said  that  there  was,  according 
to  the  usual  acceptation  of  the  terms,  a  voluntary  transfer  or 
conveyance.  In  enforcing  forfeitures,  courts  should  never 
search  for  that  construction  of  language  which  must  produce  a 
forfeiture,  when  it  will  bear  another  reasonable  construction 
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which  will  not  produce  such  results.  According  to  popular  use, 
these  terms,  nor  any  of  them,  are  understood  to  embrace  a 
mortgage,  and  this  being  so,  we  would  not  enforce  a  forfeiture, 
if  some  one  of  them  could  be  held  technically  to  embrace  such 
an  instrument.  The  Commercial  Ins.  Co.  v.  Spankneble,  52  111. 
53.  Forfeitures  are  odious  to  the  law,  and  when  we  see  these 
policies  burdened  with  conditions  rendering  it  exceedingly 
difficult  for  the  assured  to  observe  them,  whether  he  occupies 
the  premises  or  not,  we  feel  no  inclination  to  strain  for  a  con- 
struction of  these  conditions  that  will  defeat  a  recovery,  but 
shall  content  ourselves  by  giving  the  language  a  fair  and  rea- 
sonable interpretation.  It  is  believed  that  if  the  agents  would 
exercise  more  care  in  the  character  of  the  persons  they  insure, 
and  the  character  and  situation  of  the  property  upon  which 
they  take  risks,  there  would  be  less  necessity  for  so  large  a 
number  of  conditions. 

Whether  the  risk  was  increased  by  using  one  of  the  rooms  in 
the  smaller  house,  is  a  question  of  fact  to  be  determined  by  the 
jury  under  proper  instructions  from  the  court,  and  as  the  case 
will  have  to  be  passed  upon  by  another  jury,  we  refrain  from 
commenting  on  the  evidence.  We  are  at  a  loss  to  perceive  how, 
by  permitting  the  two-story  house  to  become  vacant  without 
notice  to  and  consent  from  the  company,  could  invalidate  the 
policy  on  the  small  frame  dwelling.  So  far  as  the  instructions 
violated  the  rules  here  announced,  they  were  erroneous,  and 
for  that  reason  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Andrew  Allison  et  al. 

v. 

Commissioners  of  Highways. 


1.  Highways — time  of  filing  order  of  commissioners  establishing  a  high- 
way. Under  the  township  organization  law,  there  is  no  time  prescribed 
within  which  to  file,  in  the  town  clerk's  office,  the  order  of  commissioners 
of  highways  establishing  a  road ;  all  that  can  be  required  is,  that  it  should 
be  filed  within  a  reasonable  time. 

2.  In  this  case,  the  petition  for  the  road  was  posted  on  the  eighth  of 
May,  and  the  order  of  the  commissioners  establishing  the  road  was  filed  in 
the  town  clerk's  office  on  the  twenty-second  of  August,  following.  It  was 
considered  that  the  requirements  of  the  law  were  fully  answered  by  this 
action. 

3.  Same — jurisdiction  of  commissioners — necessity  of  adjourning  from 
day  to  day.  The  omission  of  commissioners  of  highways  to  adjourn  from 
day  to  day,  pending  proceedings  before  them  upon  a  petition  for  a  public 
road,  is  not  an  irregularity  which  is  jurisdictional  in  its  character,  and  an 
appeal  to  the  supervisors  upon  the  merits  would  operate  as  a  waiver 
thereof. 

Writ  of  Error  to  the  Circuit  Court  of  McDonough  county ; 
the  Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

In  this  case,  the  question  is  presented,  as  to  the  regularity 
of  the  proceedings  of  certain  commissioners  of  highways,  in 
locating  and  establishing  a  public  road.  One  of  the  objections 
is,  that  the  order  of  the  commissioners  establishing  the  high- 
way was  not  made  and  filed  with  the  town  clerk  in  proper 
time. 

The  record  shows  that  the  petition  for  the  road  was  dated 
May  8,  1868,  and  posted  on  the  same  day,  and  was  filed  in  the 
town  clerk's  office  August  22,  1868,  and  on  the  latter  day  the 
order  of  the  commissioners  establishing  the  road  was  also  filed 
in  the  town  clerk's  office. 

In  other  respects,  the  opinion  of  the  court  contains  a  suffi- 
cient statement  of  the  case. 
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Mr.  D.  G.  Tunjstcliff,  for  the  plaintiffs  in  error. 

Mr.  C.  F.  Wheat,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

On  the  petition  of  Andrew  Allison  and  John  Allison,  a  writ 
of  certiorari  was  awarded  by  the  circuit  court  of  McDonough 
county,  returnable  to  the  September  term,  1869,  of  that  court, 
against  the  commissioners  of  highways  and  the  town  clerk  of 
Scotland  township,  in  that  county,  to  bring  before  the  circuit 
court  the  record  of  the  proceedings  of  the  defendants  in  laying 
out  a  certain  highway  in  that  township. 

The  record  was  duly  certified  to  the  circuit  court  at  the  Sep- 
tember term,  1869,  and  thereupon  the  defendants  in  error 
entered  a  motion  to  quash  the  writ,  for  reasons  specified  in  the 
motion.  This  motion  was  denied  by  the  court,  and  the  cause 
heard  upon  the  record  sent  up,  when,  after  advisement  by  the 
court,  an  order  was  entered  dismissing  the  petition  and  writ 
of  certiorari  at  the  costs  of  the  petitioners,  with  an  award  of 
execution  therefor. 

To  reverse  this  judgment,  the  petitioners  bring  the  record 
here  by  writ  of  error,  and  assign  for  error  the  refusal  of  the 
court  to  quash  the  order  and  proceedings  of  the  commissioners 
in  locating  and  establishing  the  highway  in  question. 

The  record  contains  no  motion  of  plaintiffs  in  error  to  quash 
the  order  and  proceedings  of  the  commissioners  in  locating  the 
highway  in  question,  but  we  have  considered  the  case  as  though 
such  motion  was  made,  as  the  merits  of  the  controversy  are 
involved  in  such  motion,  and  equally  so  in  the  judgment  of 
the  court,  as  pronounced,  for  by  that,  the  proceedings  are 
declared  valid  and  in  conformity  with  the  statute. 

The  objections  made  by  plaintiffs  in  error  to  these  proceed- 
ings are,  first,  that  the  order  of  the  commissioners  establishing 
the  road  was  not  made  and  filed  with  the  town  clerk  within 
thirty  days  from  the  time  of  posting  the  petition  for  the  road ; 
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second,  that  it  was  not  made  within  a  reasonable  time  there- 
after; third,  that  the  commissioners  lost  jurisdiction  of  the 
case  by  failing  to  adjourn  their  proceedings  from  day  to  day, 
until  finally  completed;  fourth,  that  the  line  of  road  estab- 
lished varies  from  the  line  petitioned  for,  and  no  notice  was 
given  to  hear  reasons  for  and  against  such  change. 

The  first  three  objections  resolve  themselves  into  one,  as  they 
are  of  the  same  nature,  and  are  disposed  of  by  the  case  of 
Town  v.  The  Town  of  Blackberry,  29  111.  137.  In  that  case  it 
was  held,  as  no  specific  time  is  required  by  the  statute  within 
which  to  file  the  order  of  the  commissioners,  together  with  the 
petition,  in  the  office  of  the  town  clerk,  all  that  can  be  required 
is,  that  they  should  be  filed  in  a  reasonable  time,  a  failure  in 
which  respect  would  be  held  as  an  abandonment  of  the  pro- 
ceeding. As  we  understand  the  act,  the  order  would  not  be 
complete  without  a  survey  and  plat  of  the  route,  and  it  would 
not,  in  many  cases,  be  practicable  to  procure  a  competent  sur- 
vey within  thirty  days.  So  that  no  time  is  uselessly  expended 
in  this  regard,  and  no  unreasonable  delay  occurs  in  filing  these 
papers,  we  think  the  requirements  of  the  law  were  fully 
answered  by  the  action  which  was  had  in  this  case. 

It  is  not  denied  that  the  commissioners  had  jurisdiction  of 
the  subject  matter,  by  the  petition  and  notice.  In  the  exercise 
of  that  jurisdiction,  they  rendered  a  judgment,  from  which 
the  plaintiffs  in  error  appealed  to  the  supervisors,  and  although 
the  commissioners  might  have  been  required  to  adjourn  their 
meetings  from  time  to  time,  yet,  notwithstanding  they  failed  to 
do  so,  by  the  appeal  thus  taken  the  supervisors  became  vested 
with  jurisdiction  to  hear  and  decide.  It  became  a  new  case  in 
that  forum,  and  the  appeal,  which  was  on  the  merits  of  the 
whole  case,  operated  as  a  waiver  of  the  irregularities  com- 
plained of,  as  they  were  not  jurisdictional. 

We  are  pointed  to  no  error  in  the  proceedings  of  the  super- 
visors. They  having  jurisdiction  to  hear  and  determine  the 
case  on  appeal,  their  decision  must  be  binding.  The  original 
order  of  the  commissioners  gave  place  to  the  order  of  the 
supervisors,  and  that  must  prevail. 
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As  to  the  objection  that  the  line  of  the  road  is  variant  from 
that  described  in  the  petition,  it  is  not  so  in  fact.  The  line 
was  controlled  by  the  sectional  lines,  and  that,  throughout  the 
whole  course  of  the  road,  is  its  centre  line,  varying  only,  and 
that  very  slightly,  to  overcome  or  avoid  artificial  or  natural 
obstacles. 

We  see  no  force  in  any  of  the  objections  made,  and  must 
affirm  the  judgment  of  the  circuit  court. 

Judgment  affirmed. 


William  Bradley 

v. 

Benjamin  F.  Marshall. 


Assignee  aptek  maturity — concurrent  agreement  as  to  mode  of  \ 
Where  a  promissory  note,  payable  on  its  face  to  A  B  &  Co.  was  given  for 
a  debt  clue  to  A  B  alone,  and  at  the  same  time  the  note  was  executed  there 
was  an  agreement  in  writing  between  A  B  and  the  maker  of  the  note,  pro- 
viding the  mode  in  which  it  might  be  paid,  it  was  7ield,  in  an  action  on  the 
note  by  an  assignee  after  maturity,  that  the  note  and  agreement  having  been 
executed  together  should  be  construed  as  one  agreement,  and  as  the  consid- 
eration moved  from  A  B  alone,  A  B  &  Co.  and  the  assignee  would  be 
bound  by  the  provisions  of  the  agreement,  and  the  maker  having  performed, 
or  shown  a  readiness  to  perform,  the  stipulations  as  to  payment,  consisting 
in  the  furnishing  of  a  house  by  the  maker  to  A  B  the  rent  to  be  applied  on 
the  note,  no  recovery  could  be  had. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county. 

The  opinion  states  the  case. 

Mr.  B.  B.  Smith,  for  the  plaintiff  in  error. 

Mr.  D.  C.  Jones,  for  the  defendant  in  error. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 


This  was  an  action  by  the  endorsee  of  a  promissory  note 
against  the  maker.  The  defendant  pleaded  specially  that  the 
note,  which  was  payable  on  its  face  to  M.  Beaver  &  Co.  was 
given  for  a  debt  due  Beaver  only,  for  work  done  by  him ;  that 
it  belonged  solely  to  said  Beaver,  and  that  when  it  was  given 
a  written  agreement  was,  at  the  same  time,  entered  into  between 
the  defendant  and  said  Beaver,  by  which  the  defendant  was  to 
furnish  to  said  Beaver  a  certain  house,  at  a  stipulated  rent  of 
eight  dollars  per  month,  and  said  Beaver  was  to  satisfy  the  note 
with  the  accruing  rent.  The  plea  further  avers  that  the  defend- 
ant had  furnished  the  house  to  Beaver  at  the  time  and  place 
named,  and  was  still  ready  to  furnish  the  same.  The  plea 
further  averred  the  note  was  assigned  to  plaintiff  after  it  became 
due.  A  demurrer  was  sustained  to  this  plea,  and  judgment 
having  been  entered  on  the  demurrer,  the  defendant  brings  up 
the  record. 

We  do  not  concur  in  the  objections  taken  to  this  plea.  The 
note,  and  the  written  agreement  as  to  the  mode  in  which  it 
should  be  payable,  having  been  executed  together,  are  to  be 
construed  as  one  agreement,  and  the  plea  shows  performance, 
or  readiness  to  perform,  on  the  part  of  the  defendant.  It  is 
said  the  note  was  payable  to  Beaver  &  Co.  and  the  plea  sets 
up  an  agreement  made  with  Beaver  alone.  But  the  plea  avers 
the  consideration  for  the  note  moved  solely  from  Beaver,  and 
that  the  note  belonged  solely  to  him.  Even  then  if  the  name 
"  Beaver  &  Co."  used  in  the  note  indicated  a  firm  consisting  of 
Beaver  and  some  other  person,  yet,  if  a  suit  had  been  brought 
in  the  name  of  such  firm  as  payee,  the  firm  would  have  been 
bound  by  the  agreement,  and  its  assignee,  after  maturity,  is 
equally  bound.  The  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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William   Wiggins 

v, 

Joseph  Chance. 


1.  Trespass  upon  land.  Although  the  land  of  a  party  still  in  the  occu- 
pancy thereof,  has  been  sold  under  execution,  and  the  title  passed  to  the 
purchaser  thereunder,  still,  that  does  not  authorize  a  stranger,  in  no  way 
connected  with  such  title,  going  upon  the  land  and  cutting  timber,  and  if  he 
does  so,  the  former  owner,  still  in  possession,  may  maintain  trespass  against 
him. 

2.  Homestead — sale  thereof  under  execution — when  void.  Where  prem- 
ises occupied  as  a  homestead  are  of  value  not  exceeding  $1000,  they  are  not 
subject  to  levy  and  sale  under  execution  against  the  owner;  and  should 
premises  thus  situated,  be  sold  under  such  process,  and,  there  being  no 
redemption,  a  sheriff's  deed  made  to  the  purchaser,  no  title  will  pass  thereby. 
The  sale  would  be  void. 

3.  Same — abandonment — its  effect  upon  such  a  sale.  Even  an  abandon- 
ment of  the  homestead  by  the  owner,  after  the  execution  of  the  sheriff's 
deed,  would  not  operate  to  render  the  void  sale  a  valid  one,  and  the  pur- 
chaser could  claim  nothing  by  reason  of  such  abandonment. 

4.  Same — what  constitutes  an  abandonment.  A  judgment  debtor  owning 
a  homestead  and  residing  thereon,  rented  the  premises  for  three  years,  and 
removed  from  them  with  his  family,  in  the  fall  of  the  year,  to  a  town  in  the 
same  county,  for  the  purpose  of  earning  money  to  pay  his  debts,  but  with 
the  intention  of  returning,  and  did  return  the  following  spring,  and  resume 
the  occupancy  of  his  homestead  with  his  family :  Held,  there  was  no  aban- 
donment of  the  homestead. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

One  of  the  questions  arising  in  this  case  is,  whether  the 
owner  of  premises  which  he  had  occupied  as  a  homestead,  had 
abandoned  the  same  in  such  manner  as  to  lose  his  homestead 
right  The  testimony  on  that  subject  was  as  follows :  One 
Nicholson,  called  by  the  party  resisting  the  homestead  claim, 
testified  that  the  owner  of  the  premises  rented  them  to  him  in 
1862,  for  three  years,  and  in  the  fall  of  that  year  moved  with 
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his  family  to  Centralia,  a  town  in  the  same  county,  and 
returned,  resuming  his  occupancy  of  the  premises  the  next 
spring ;  that  when  he  spoke  of  going  to  Centralia,  he  said  he 
was  going  there  to  earn  some  money  to  pay  his  debts.  The 
witness  did  not  reside  upon  the  place  at  all,  and  cultivated  it 
only  one  year. 

Joseph  Chance,  the  owner  of  the  premises,  testified,  that  when 
he  moved  to  Centralia  he  had  no  intention  of  abandoning  his 
homestead,  but  went  to  make  money  to  pay  his  debts,  intend- 
ing to  return ;  that  he  did  return  to  his  homestead,  and  had 
occupied  it  since. 

This  temporary  absence  of  the  owner  from  his  homestead, 
was  subsequent  to  a  sale  of  the  premises  under  an  execution 
against  him,  and  the  execution  of  a  sheriff's  deed  to  the  pur- 
chaser, and  it  was  in  favor  of  such  purchaser  that  it  was  claimed 
the  homestead  was  abandoned. 

The  other  facts  in  the  case  are  set  forth  in  the  opinion  of  the 
court. 

Mr.  B.  B.  Smith,  for  the  appellant. 

Mr.  W.  W.  Willard  and  Mr.  James  S.  Jackson,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  before  a  justice  of  the  peace,  for 
a  trespass  to  land  by  cutting  timber.  The  case  was  appealed 
to  the  circuit  court.  A  jury  having  been  waived,  a  trial  was 
had  by  the  court  by  consent,  when  the  court  rendered  a  judg- 
ment in  favor  of  appellee,  for  five  dollars  and  costs. 

It  appears  that  appellee  entered  the  land  in  1854,  and  has 
occupied  it  since  that  time,  except  a  short  period  when  he  was 
absent  laboring  to  earn  money  to  pay  his  debts,  but  intending 
to  return  again,  which  he  did.  It  appears  that  the  two  tracts 
lie  adjoining,  and  a  part  of  each  is  under  fence,  and  was  occu- 
pied as  a  homestead  by  appellee,  and  that  the  property  was  not 
worth  more  than  $1000  at  the  time  of  the  levy  and  sale. 
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The  evidence  shows  that  one  Isaac  Garrison  recovered  a  judg- 
ment against  appellee,  on  the  sixteenth  day  of  July,  1858, 
"  before  a  justice  of  the  peace,  for  the  sum  of  $16.20,  and  costs 
of  suit ;  that  an  execution  was  issued  and  returned  "  no  prop- 
erty found,"  when  a  transcript  was  filed  in  the  circuit  clerk's 
office  of  Marion  county ;  that  on  the  sixteenth  day  of  June, 
1859,  an  execution  was  issued  on  the  transcript,  directed  to  the 
sheriff  to  execute ;  that  it  was  levied  on  the  S.  E.  N.  EJ  of 
section  2,  T.  1,  N.  R.4E.3  P.M.  The  land  was  sold  by  the 
sheriff  and  Garrison  became  the  purchaser,  and  no  redemption 
having  been  made,  he  afterwards  received  a  sheriff's  deed  for 
the  same. 

Appellant  went  upon  the  land  and  cut  a  number  of  small 
trees.  While  so  engaged,  appellee  saw  him  and  forbid  his  cut- 
ting the  timber,  but  he  claimed  to  have  purchased  the  land  of 
Garrison.  It  was  proved  that,  when  the  deputy  sheriff  went 
to  levy  the  execution,  appellee  said  he  had  no  property  to  sur- 
render on  the  execution ;  that  the  officer  asked  if  he  did  not 
have  land,  and  he  replied  he  had  the  land  he  lived  upon,  and 
the  deputy  sheriff  says  that  he  asked  appellee  to  turn  it  out, 
and  he  assented,  and  gave  the  numbers.  On  the  other  hand, 
appellee  swears  that  the  deputy  sheriff  only  asked  for  the  num- 
bers, which  he  furnished. 

The  judgment  in  this  case  must  be  affirmed.  Appellant  has 
in  no  manner  connected  himself,  so  far  as  we  can  see,  with 
Garrison's  title,  either  as  his  grantee,  or  his  servant  or  employee. 
Even  if  Garrison  acquired  title,  that  did  not  authorize  appel- 
lant to  enter  upon  the  land  in  the  possession  of  appellee,  and 
to  cut  timber.  He  does  not  justify,  in  any  manner,  under 
Garrison's  title,  and  his  mere  declaration  that  he  had  purchased 
from  Garrison,  does  not  prove  that  fact. 

But  inasmuch  as  other  questions  have  been  presented  and 
argued  by  counsel,  we  choose  to  dispose  of  them.  The  evidence 
shows  that  this  land  was  a  part  of  appellee's  homestead,  when 
the  levy  and  sale  were  made,  and  the  whole  property  was  worth 
less  than  $  1000 ;  and  there  is  no  pretense  that  the  homestead 
12— £4th  III. 
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right  was  waived  or  released  in  the  mode  prescribed  by  the  law. 
In  the  case  of  Green  v.  Marks,  25  111.  221,  it  was  held  that  the 
law  exempted  the  homestead  of  the  debtor  from  levy  and  sale 
on  execution,  and  they  created  no  lien  on  the  homestead  while 
the  debtor  was  in  a  position  to  claim  the  benefits  of  the  law. 

In  the  case  of  Stevenson  v.  Marony,  29  111.  534,  it  was  held 
that  when  the  homestead  is  sold,  and  the  debtor  is  in  a  posi- 
tion to  claim  the  benefit  of  the  act,  he  may  have  the  levy  and 
sale  set  aside.  And  in  the  case  of  Fishback  v.  Lane,  36  111. 
437,  it  was  held  that  the  grantee  of  the  debtor  held  the  land, 
as  against  a  prior  judgment,  which  would  have  been  a  lien  had 
it  not  been  for  the  homestead  law ;  and  that  case  was  based 
upon  the  prior  case  of  Bliss  v.  Clark,  but  not  reported  until 
the  39  111.  590,  and  upon  Green  v.  Marks,  supra.  It  is  mani- 
fest, from  those  cases,  that  there  was  no  lien  created  on  this 
homestead  by  issuing  the  execution,  the  levy  or  the  sale,  and 
that  the  sale  was  void,  and  passed  no  title  to  Garrison.  He  or 
appellee  could  have  applied  to  the  court  and  had  the  levy  and 
sale  set  aside,  as  nothing  was  acquired  thereby. 

It  is  urged  that  appellee,  subsequently  to  the  sale,  abandoned 
the  premises  by  removing  from  them  for  some  months,  and  by 
leasing  the  place.  He  swears  he  only  left  to  earn  money  to 
pay  his  debts,  intending  to  return  and  continue  it  as  his  home, 
which  he  did,  and  nothing  is  found  in  the  record  to  rebut  this 
evidence.  But  even  admitting  that  he  did  not  intend  to  return, 
how  is  the  case  changed  ?  If  the  levy  created  no  lien,  and  the 
sale  transferred  no  title,  how  could  appellee's  subsequent  aban- 
donment render  this  void  sale  valid  ?  How  could  it  impart 
vigor  to  the.  sale  and  conveyance  by  the  sheriff,  which  was 
unauthorized,  and  conferred  no  title  ?  We  are  at  a  loss  to  per- 
ceive how  appellee's  position  could  be  thus  changed.  Failing 
to  perceive  that  appellant  had  shown  any  defense,  we  must  hold 
the  court  below  acted  correctly  in  rendering  the  judgment,  and 
it  must  be  affirmed. 

Judgment  affirmed* 
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Frederick  Rabbermann 

v. 

Frederick  Wiskamp. 


Statute  of  frauds — promise  to  pay  the  debt  of  another.  A  had  secured 
a  contract  for  the  building  of  a  house.  B  took  the  contract  from  him  at  a 
certain  price,  agreeing,  verbally,  to  pay  for  some  hauling  of  materials  for 
the  building,  which  had  been  done  by  third  parties  for  A :  Held,  in  an 
action  by  one  of  those  who  had  done  the  hauling,  against  B,  the  promise 
of  B  was  not  within  the  statute  of  frauds,  which  requires  a  promise  to 
answer  for  the  debt  of  another  to  be  in  writing. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Hillery  Talbert,  having  obtained  a  contract  for  the  building 
of  a  school  house,  let  Rabbermann  have  it  at  a  sum  agreed 
upon  between  them,  Rabbermann  agreeing  at  the  same  time  to 
pay  for  certain  hauling  which  had  been  done  by  other  parties, 
of  materials  for  the  building.  Wiskamp,  being  one  of  the 
persons  who  had  done  such  hauling,  sued  Rabbermann  there- 
for. The  latter  contends  the  promise  was  to  answer  for  the 
debt  of  another,  and,  not  being  in  writing,  is  within  the  statute 
of  frauds. 

Mr.  M.  W.  Weir,  for  the  appellant. 

Messrs.  Kase  &  Wilderman,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  originally  brought  before  a  justice  of 
the  peace  of  St.  Clair  county,  by  Frederick  Wiskamp,  against 
Frederick  Rabbermann,  resulting  in  a  judgment  for  the  plain- 
tiff for  $10.50.     The  defendant  appealed  to  the  circuit  court, 
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where,  on  a  trial  by  jury,  a  verdict  was  returned  for  plaintiff 
for  the  same  amount.  A  motion  for  a  new  trial  was  over- 
ruled and  a  judgment  rendered  on  the  verdict,  to  reverse  which 
the  defendant  appeals  to  this  court. 

This  is  a  very  small  case — one  which  should  not  have  been 
brought  to  this  court.  The  decision  of  two  juries  that  the 
appellant  is  justly  indebted  to  appellee  $10.50  should  termi- 
nate the  controversy. 

We  do  not  think  the  question  of  the  statute  of  frauds  arises 
in  the  case.  As  we  understand  the  facts,  appellant  took  the 
contract  to  build  the  school  house,  of  Talbert,  for  $1000,  and 
to  pay  for  hauling  that  had  been  done  by  appellee  for  Talbert, 
of  materials  for  the  building.  It  is  just  that  appellee  should 
have  his  pay,  and  it  is  proved  appellant,  when  he  got  the  con- 
tract, promised  to  pay  him.  It  was  a  part  of  the  subject  mat- 
ter of  the  contract. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  Foltz 

v. 

James  B,  Stevens. 


1.  Pleading — declaration — whether  upon  a  bond  with  a  condition.  The 
first  count  in  a  declaration  in  debt  described  the  instrument  sued  on  as  the 
writing  obligatory  of  the  defendant,  sealed  with  his  seal,  whereby  he 
acknowledged  himself  to  be  held  and  firmly  bound  unto  the  plaintiff  in  a 
certain  sum  of  money :  Held,  the  count  declared  upon  a  bond  single  for  the 
payment  of  money,  and  not  upon  a  bond  with  a  condition.  Nor  did  the 
count  show  the  bond  was  taken  by  the  plaintiff  in  an  official  capacity,  so  it 
did  not  fall  within  the  rule  that,  in  an  action  on  an  official  bond,  the  condi- 
tion must  be  set  out  and  breaches  assigned. 

2.  Same — declaring  on  official  bond — misjoinder  of  counts.  Another  count 
in  the  same  declaration  described  the  bond  sued  upon  as  the  writing  obliga- 
tory of  the  defendant,  whereby  he  acknowledged  himself  bound  unto  the 
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plaintiff,  "constable  of  Jasper  county,"  with  a  condition  that  the  defendant 
should,  on  a  certain  day,  "  deliver  to  the  said  constable,  or  to  such  other 
officer  as  might,  by  law,  be  entitled  to  receive  the  same,"  certain  property 
which  had  been  levied  on  under  execution  against  a  third  person,  and  placed 
in  the  custody  of  defendant  as  a  bailee.  It  was  held,  this  count  did  not 
declare  upon  an  official  bond  running  to  the  plaintiff  and  his  successors  in 
office,  and  hence  there  was  no  misjoinder  of  this  count  with  the  former, 
which  was  upon  a  bond  single  for  the  payment  of  money. 

3.  Bailment — property  levied  on  under  execution — trial  of  rigid  of  prop- 
erty. Where  an  officer  has  levied  an  execution  upon  personal  property,  and 
placed  the  same  in  the  hands  of  a  third  person  merely  as  a  bailee,  the  fact 
that  a  person  other  than  the  defendant  in  execution  procures  a  trial  of  the 
right  of  property  to  be  had,  under  the  statute,  which  results  in  favor  of  the 
claimant,  will  not  justify  such  bailee  in  refusing  to  deliver  the  property  to 
the  officer  who  placed  it  in  his  custody,  according  to  the  terms  of  the  bail- 
ment. 

4.  In  such  case,  the  finding  on  the  trial  of  the  right  of  property  would 
not  authorize  the  bailee  to  surrender  the  property  to  the  claimant,  but  he 
should,  notwithstanding  such  finding,  return  the  property  to  the  officer. 

5.  Trial  op  right  of  property — its  effect  and  object.  The  object  of  a 
trial  of  the  right  of  property,  under  the  statute,  is  merely  to  furnish  an 
indemnity  to  the  officer  in  case  he  disposes  of  the  property  in  conformity 
with  the  verdict ;  but  the  officer  may,  notwithstanding  a  verdict  for  the 
claimant,  retain  and  sell  the  property  at  his  peril,  if  he  choose  to  do  so, 
though,  in  such  case,  the  only  safe  course  for  the  officer  is  to  surrender  it. 

Welt  of  Error  to  the  Circuit  Court  of  Jasper  county ;  the 
Hon.  Hiram  B.  Dectus,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Foltz  against  Stevens. 
The  following  is  the  declaration : 

STATE  OF  ILLINOIS,  1  T    ,,     n.      . .  n 

Jasper  County.  }  ss'  In  the  Circmt  Court* 
To  March  Term,  1870. 
James  Foltz,  the  plaintiff  in  this  suit,  complains  of  James 
B.  Stevens,  the  defendant,  of  a  plea  that  he  render  to  the  plain- 
tiff, for  the  use  of  John  H.  Halley,  the  sum  of  ninety  dollars, 
which  he  owes  and  unjustly  detains  from  him.  For  that, 
whereas,  the  defendant  heretofore,  to-wit:  On  the  thirtieth 
(30th)  day  of  September,  A.  D.  1869,  at  said  county,  by  his 
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certain  writing,  obligatory,  sealed  with  his  seal,  and  now  here 
to  the  court  shown,  the  date  whereof  is  the  day  and  year  afore- 
said, acknowledged  himself  to  be  held  and  firmly  bound  unto 
the  plaintiff  in  the  sum  of  ninety  dollars  above  demanded,  to 
be  paid  to  the  plaintiff.  Yet  the  defendant,  although  often 
requested  so  to  do,  hath  not  as  yet  paid  the  sum  of  ninety  dol- 
lars above  demanded,  or  any  part  thereof,  to  the  plaintiff,  but 
hath  neglected  and  refused,  and  still  neglects  and  refuses  so  to 
do. 

And  for  that,  whereas,  also,  the  said  defendant,  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid,  made  his  writing 
obligatory,  sealed  with  his  seal  and  here  in  court  to  be  produced, 
and  then  and  there  delivered  the  same  to  the  plaintiff,  whereby 
the  said  James  B.  Stevens,  by  the  style  and  description  of  J. 
B.  Stevens,  acknowledged  himself  held  and  firmly  bound  unto 
James  Foltz,  constable  of  Jasper  county,  Illinois,  in  the  sum 
of  ninety  dollars,  for  the  payment  of  which  he  bound  himself 
firmly,  to  be  paid  to  the  plaintiff.  Which  said  writing  obligatory 
was  subject  to  a  condition,  thereunder  written,  whereby  it 
was  provided  that  if  the  said  James  B.  Stevens,  the  defendant, 
should,  on  the  fifteenth  day  of  October,  A.  D.  1869,  between 
the  hours  of  nine  of  the  clock  in  the  forenoon  and  four  of  the 
clock  in  the  afternoon  of  said  day,  deliver  to  the  said  constable, 
or  to  such  other  officer  as  might,  by  law,  be  entitled  to  receive 
the  same,  the  following  described  property,  taken  under  execu- 
tion in  favor  of  John  H.  Halley,  against  one  J.  W.  Hitchcock, 
to- wit :  One  bedstead,  one  lounge  and  bedding  for  two  beds, 
one  stand,  one  cooking  stove  and  utensils,  one  table  and  chairs, 
then  the  said  writing  obligatory  was  to  be  void,  otherwise  to 
remain  in  full  force  and  effect,  as  by  said  writing  obligatory 
here  shown  to  the  court  will  appear.  Yet  the  said  plaintiff 
says  that  said  defendant  did  not,  on  the  fifteenth  day  of  Octo- 
ber, A.  D.  1869,  between  the  hours  of  nine  o'clock  in  the  fore- 
noon and  four  o'clock  in  the  afternoon  of  said  day,  nor  did  he 
at  any  other  time,  deliver  to  the  said  plaintiff,  constable,  as 
aforesaid,  nor  to  any  other  officer  entitled  to  receive  the  same, 
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the  said  goods  and  chattels,  nor  any  part  thereof,  according  to 
the  effect  and  tenor  of  said  writing  obligatory,  and  the  said 
writing  obligatory  remains  in  full  force  and  effect ;  whereby, 
and  according  to  the  term,  and  effect  of  said  writing  obligatory, 
an  action  hath  accrued  to  the  plaintiff  to  demand  and  have  of 
the  defendant  the  sum  of  ninety  dollars.  Yet  the  defendant, 
though  often  requested  so  to  do,  has  not  as  yet  paid  the  said 
sum  of  ninety  dollars,  or  any  part  thereof,  to  the  damage  of  the 
plaintiff  of  ninety  dollars.     Therefore  he  brings  suit. 

To  which  there  was  a  general  demurrer,  which  was  sustained 
by  the  court,  as  to  the  first  count,  and  overruled  as  to  the 
second. 

The  defendant  filed  the  general  issue  and  three  special  pleas, 
to  all  of  which  a  general  demurrer  was  filed,  which  was  sus- 
tained as  to  all  of  said  special  pleas,  except  the  third,  which  is 
as  follows : 

3.  And  for  further  plea  in  this  behalf,  defendant  says  actio 
non,  because  he  says  that  after  the  execution  of  the  supposed 
writing  obligatory  in  said  plaintiff's  declaration  mentioned,  one 
Martha  Hitchcock  gave  the  said  plaintiff,  then  being  constable, 
notice  that  she  claimed  the  property  in  said  supposed  writing 
obligatory  and  said  plaintiff's  declaration  mentioned,  and  that 
she  would  prosecute  the  claim.  Whereupon  said  plaintiff 
appointed  trial  of  right  of  property  before  W.  H.  Wade,  J.  P. 
who  issued  said  execution  in  said  writing  obligatory  mentioned, 
when,  upon  said  trial  before  said  justice  of  the  peace  and  a 
jury,  the  said  jury  returned  a  verdict  that,  we,  the  jury,  find 
the  said  property  belonging  to  the  said  Martha  Hitchcock. 
Upon  which  verdict  the  said  justice  of  the  peace  entered  a 
judgment  for  said  claimant,  Martha  Hitchcock.  And  said 
defendant  avers  that  said  John  H.  Halley,  for  whose  use  this 
suit  is  brought,  and  who  was  plaintiff  in  the  execution  in  the 
said  writing  obligatory  mentioned,  took  an  appeal  to  the  circuit 
court  of  said  county,  from  said  judgment  in  the  trial  of  the 
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said  right  of  property,  and  dismissed  his  said  appeal,  and  this 
the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment, etc. 

The  following  is  the  bond  executed  by  the  defendant,  Stevens : 

Know  all  men  by  these  presents  :  That  we,  James  B.  Stevens, 
are  held  and  firmly  bound  unto  J.  Foltz,  constable  of  Jasper 
county,  Illinois,  in  the  sum  of  ninety  dollars,  to  the  payment 
of  which  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally  by  these  presents. 

Witness  our  hands  and  seals,  this  thirtieth  day  of  September, 
A.  D.  1869. 

But  if  the  said  J.  B.  Stevens  shall,  on  the  fifteenth  day  of 
October,  1869,  between  the  hours  of  nine  o'clock  A.  M.  and 
four  o'clock  P.  M.  of  said  day,  deliver  to  said  constable,  or  to 
such  other  officer  as  may  be,  by  law,  entitled  to  receive  the 
same,  the  following  described  property  taken  under  execution 
in  favor  of  John  H.  Hal  ley,  and  against  the  said  J.  W.  Hitch- 
cock, to-wit :  One  bedstead,  one  lounge  and  bedding  for  two 
beds,  one  stand,  one  cooking  stove  and  utensils,  one  table  and 
chairs,  then  the  above  obligation  to  be  null  and  void,  otherwise 
to  remain  in  full  force  and  effect. 

Judgment  being  rendered  in  favor  of  the  defendant  for  costs, 
upon  overruling  the  demurrer  to  the  third  plea,  the  plaintiff 
sued  out  this  writ  of  error. 

Mr.  John  H.  Halley,  for  the  plaintiff  in  error. 

Mr.  B.  B.  Smith,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  debt,  in  which  the  court  sustained  a 
demurrer  to  the  first  count  of  the  declaration,  and  overruled  a 
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demurrer  to  the  third  plea.  These  rulings  of  the  court  are 
assigned  for  error. 

The  errors  are  well  assigned.  The  first  count  merely  declares 
upon  a  bond  single  for  the  payment  of  money,  and  contains 
nothing  from  which  it  could  be  inferred  a  condition  was 
annexed  to  the  bond.  Neither  does  the  count  show  the  bond 
was  taken  by  the  plaintiff  in  an  official  capacity,  and  hence  does 
not  fall  within  the  case  of  Patrick  v.  Rucker,  19  111.  439. 
Neither  does  the  other  count  in  the  declaration  declare  upon  an 
official  bond  running  to  the  plaintiff  and  his  successors  in  office, 
and  hence  there  was  no  misjoinder  of  counts.  The  demurrer 
to  the  first  count  should  have  been  overruled. 

The  second  count  sets  out,  as  a  condition  of  the  bond,  that 
the  plaintiff,  as  constable,  had  levied  an  execution  upon  certain 
personal  property,  and  had  delivered  it  to  the  defendant,  Stevens, 
who  was  not  the  defendant  in  the  execution,  and  that  upon  his 
return  of  the  property  by  a  certain  day  the  bond  was  to  be  void. 
The  third  plea  sets  up  a  claim  made  upon  the  plaintiff  by  one 
Martha  Hitchcock,  for  the  delivery  of  the  property,  a  trial  of 
the  right  of  property,  and  a  verdict  and  judgment  for  the 
claimant. 

This  plea  does  not  present  a  good  defense  to  the  second  count. 
It  does  not  even  aver  that  the  defendant  surrendered  the  prop- 
erty to  the  claimant  under  the  verdict  and  judgment ;  but  even 
if  it  had  gone  to  that  extent,  it  still  would  have  been  insuffi- 
cient. The  defendant  held  the  property  merely  as  bailee  of  the 
plaintiff,  to  be  returned  to  him  on  a  particular  day,  and  the 
mere  fact  that,  in  a  trial  between  the  plaintiff  and  a  third  per- 
son, the  property  had  been  proved  to  belong  to  such  third  per- 
son, did  not  authorize  the  defendant  to  surrender  the  property 
to  such  claimant  without  the  authority  of  the  plaintiff.  The 
object  of  a  trial  of  the  right  of  property,  as  clearly  shown  by 
the  language  of  the  statute,  and  as  held  by  this  court  in  Boive 
v.  Boioen,  28  111.  120,  is  merely  to  furnish  an  indemnity  to  the 
officer  in  case  he  disposes  of  the  property  in  conformity  with 
the  verdict.     But  where  the  verdict  is  for  the  claimant,  although 
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the  prudent  and  only  safe  course  for  the  officer  is  to  surrender 
the  property,  yet  the  statute  does  not  require  him  to  do  so. 
He  may  still  retain  and  sell  the  property  at  his  peril,  if  he 
choose  to  do  so,  and  it  is  not  for  his  bailee  to  determine  this 
question  for  him.  The  defendant  was  in  no  peril.  He  could 
have  relieved  himself  of  all  liability  by  delivering  the  property 
back  to  the  plaintiff,  leaving  to  him  to  determine  what  course 
to  pursue  under  the  finding  of  the  jury. 

The  j  udgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Sila  D.  Musgrave 

v. 

Samuel  G.  Musgrave. 


Married  women — when  liable  for  costs.  In  a  suit,  under  the  statute,  by 
a  married  woman  against  her  husband,  for  separate  maintenance,  and  in 
which  she  was  unsuccessful,  it  was  held,  that  under  the  law  of  1861,  known 
as  "The  Married  Woman's  Act,"  and  the  law  of  1869,  giving  a  married 
woman  the  control  of  her  own  earnings,  it  was  proper  to  decree  that  the 
complainant  should  pay  the  costs. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson  county ; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 


The  opinion  states  the  case. 

Mr.  T.  B.  Tanner  and  Mr.  T.  S.  Casey,  for  the  plaintiff 
in  error. 

Messrs.  Wright  &  Green,  for  the  defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  plaintiff  in  error,  in  the 
Jefferson  circuit  court,  against  defendant  in  error,  for  main- 
tenance. On  a  final  hearing,  the  court  below  dismissed  the 
bill  and  rendered  a  decree  against  complainant  for  the  costs. 
The  question  presented  and  urged  upon  this  record  is,  whether 
the  law  permits  a  decree  to  be  rendered  in  such  a  case  in  favor 
of  the  husband  and  against  the  wife,  for  costs. 

The  act  of  1867  (Pub.  Stat.  132)  declares  that  "married 
women  who,  without  their  fault,  now  live,  or  may  hereafter 
live,  separate  and  apart  from  their  husbands,  may  have  their 
remedy  in  equity,  in  their  own  names  respectively,  against 
their  said  husbands,  for  a  reasonable  support  and  maintenance, 
while  they  so  live,  or  have  so  lived,  separate  and  apart ;  and 
in  determining  the  amount  to  be  allowed,  the  court  shall  have 
reference  to  the  condition  of  the  parties  in  life,  and  the  circum- 
stances of  each  case ;  and  the  court  may  grant  allowance  to 
enable  the  wife  to  prosecute  her  suit,  as  in  cases  of  divorce." 
It  further  provides,  that  the  wife  shall  not  be  required  to  give 
security  for  costs  in  any  such  proceeding. 

This  court  had,  prior  to  the  adoption  of  the  law  known  as 
"  The  Married  AYoman's  Act,"  and  the  passage  of  this  law, 
held  that  in  cases  for  divorce  and  alimony,  it  was  error  to 
decree  costs  against  the  wife.  Reavis  v.  Reavis,  1  Scam.  242,  and 
Thatcher  v.  Thatcher,  17  111.  66.  But  it  is  insisted  that  this 
legislation  has  so  far  changed  the  relations  of  husband  and 
wife,  as  to  their  property,  that  when  the  reason  of  the  law 
ceases,  the  law  is  also  changed,  and  those  cases  do  not  apply 
to  the  case  at  bar. 

Prior  to  the  act  of  1861,  a  married  woman  could  not  own 
separate  property  in  her  own  name  and  right.  But  that  act 
invests  her  with  her  property,  free  from  the  control  of  her 
husband,  and  gives  her  the  same  power  over  it  as  if  she  were 
sole  and  unmarried.  Again,  in  1869  (Pub.  Laws,  255),  it  was 
enacted  that  any  married  woman  shall  be  entitled  to  receive, 
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use  and  possess  her  own  earnings,  and  sue  for  the  same  in  her 
own  name,  free  from  the  interference  of  her  husband  or  his 
creditors,  etc.  These  acts  have  manifestly  radically  changed 
the  common  law.  Under  them,  she  may  hold,  use  and  enjoy 
separate  property,  and  her  earnings  free  from  the  interference 
of  her  husband.  The  reason,  then,  for  refusing  to  render  a 
decree  against  her  for  costs,  has  ceased.  Then '  her  personal 
property  and  earnings  belonged  to  her  husband,  as  well  as  the 
use  of  her  real  estate,  and  when  that  was  the  case,  it  would  be 
idle  to  decree  her  to  pay  the  husband's  costs  in  litigation 
arising  between  them.  But  it  is  not  so  as  the  law  now  stands. 
She  may  own  separate  property,  and  have  and  enjoy  her  earn- 
ings, and  no  reason  is  perceived  why  she  should  not,  out  of 
them,  bear  the  burdens  of  her  unsuccessful  litigation,  whether 
with  her  husband  or  with  other  persons.  The  extension  of 
rights  usually  imposes  corresponding  liabilities.  So  in  this 
case,  holding  or  having  the  right  to  hold  separate  property  and 
earnings,  she  must  be  held  liable  to  costs  incurred  in  main- 
taining her  separate  rights.  Such  a  decree  could,  of  course, 
only  be  collected  out  of  her  separate  property  and  estate. 

We  perceive  no  error  in  this  record,  and  the  decree  of  the 
court  below  is  affirmed. 

Decree  affirmed. 


Jay  N.  Faulk 

V. 

John  W.  Kellums. 


1.  Evidence — admissibility.  In  reviewing  the  action  of  the  circuit  court 
upon  questions  of  objection  to  certain  testimony,  this  court  say,  the  case 
was  one  in  which  great  latitude  of  examination  and  cross-examination  was 
allowable,  forgery  being  charged  on  the  one  party  and  perjury  on  the  other; 
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and  it  is  impossible,  in  such  cases,  to  mark  out  by  definite  boundaries,  the 
field  of  inquiry  proper  to  be  traversed. 

2.  Several  dependants — judgment  must  be  against  all  or  none.  In 
actions  on  contracts  against  two  or  more,  and  all  are  served  with  process, 
judgment  must  be  rendered  against  all  or  none. 

3.  Same — exception  to  the  rule.  The  exception  to  this  rule  is  where  the 
defense  is  personal,  as  infancy,  bankruptcy,  and  the  like. 

4.  So  in  an  action  on  a  contract  against  two  defendants,  where  both  are 
served  with  process  and  but  one  pleads  to  the  action,  it  is  improper  to  enter 
judgment  against  the  party  pleading,  and  not  against  his  co-defendant.  The 
latter  should  be  defaulted,  when  the  same  jury  could  assess  the  damages 
against  him,  and  so  final  judgment  be  entered  against  both  defendants. 

5.  Judgment — its  requisites.  An  entry  was  made  upon  the  verdict  of  a 
jury  as  follows :  "  whereupon  the  court  enters  judgment  upon  the  finding :" 
Held  insufficient,  as  having  no  element  of  a  judgment  other  than  a  bare 
recognition  of  the  finding  of  the  jury,  no  action  of  the  court  being  had 
upon  that  finding. 

6.  Verdict — may  be  put  in  form  by  the  court.  It  is  competent  for  the 
court  to  give  proper  form  to  the  finding  of  a  jury,  in  their  presence,  and 
with  their  assent,  and  even  without  such  assent. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
Kichard  S.  Canby,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  B.  Cooper,  for  the  appellant. 

Mr.  O.  B.  Ficklist,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  on  the  case  on  promises, 
brought  to  the  Effingham  circuit  court  by  John  W.  Kellums, 
against  Jay  N.  Faulk  and  Andrew  M.  Kirkpatrick,  on  a  prom- 
issory note.  Both  defendants  were  duly  served  with  process. 
Faulk  alone  pleaded  to  the  action,  non-assumpsit,  and  a  plea 
sworn  to,  that  he  did  not  execute  the  note. 
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The  defendants  then  filed  their  petition  for  a  change  of 
venue,  both  signing  the  same,  and  both  making  affidavit  of  its 
truth,  and  the  venue  was  changed  to  the  county  of  Clay,  where  a 
trial  was  had  on  the  issues  made  on  the  pleas  of  Faulk,  and  a 
verdict  returned  for  the  plaintiff  for  the  amount  of  the  note 
and  interest,  being  $4493. 

On  exception  taken  by  the  defendant  to  the  form  of  this  ver- 
dict, the  court,  in  presence  of  the  jury,  and  with  their  assent, 
put  it  in  this  form :  "  We,  the  jury,  find  in  favor  of  the  plain- 
tiff, and  assess  his  damages  at  the  sum  of  $4493." 

This  was  also  excepted  to  by  the  defendant.  A  motion  was 
then  made  by  the  defendants,  "  by  their  counsel,"  for  a  new 
trial,  and  in  arrest  of  judgment,  which  motions  were  severally 
denied,  to  which  "  the  defendants,  by  their  counsel,"  excepted. 

Then  follows  this  entry  :  "  whereupon  the  court  enters  judg- 
ment upon  the  verdict,  and  now  come  the  said  defendants,  by 
their  attorneys,  and  pray  an  appeal,  which  is  granted,"  etc. 

On  the  same  day,  after  the  order  allowing  an  appeal,  is  this 
entry  on  the  record  :  "  And  again  come  the  defendants,  by  their 
attorneys,  and  move  the  court  that  judgment  be  entered  for  the 
defendants,  non  obstante  veredicto"  which  motion  was  overruled 
and  exception  taken. 

The  appeal  bond  recites  a  judgment  against  the  above  boun- 
den  Jay  N.  Faulk,  impleaded  with  Andrew  M.  Kirkpatrick, 
for  the  sum  of  $4493. 

To  reverse  the  judgment  Faulk  appeals,  assigning  various 
errors,  the  most  of  which  go  to  the  action  of  the  court  on  ques- 
tions of  objection  to  certain  testimony,  raised  by  appellant.  It 
was  a  case  in  which  great  latitude  of  examination  and  cross- 
examination  was  allowable,  forgery  being  charged  on  the  one 
party,  and  perj  ury  on  the  other. 

It  is  impossible,  in  such  cases,  to  mark  out  by  definite  boun- 
daries, the  field  of  inquiry  proper  to  be  traversed,  and  in  our 
examination  of  the  extent  to  which  witnesses  were  permitted  to 
go,  and  the  topics  started  for  inquiry,  we  find  nothing  on  either 
side  calling  for  the  exercise  of  the  supervisory  power  of  this 
court. 
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Nor  do  we  find  any  substantial  objections  to  the  manner  in 
which  the  court  disposed  of  the  instructions,  or  putting  the 
verdict  in  form.  AVe  give  no  opinion  on  the  motion  for  a  new 
trial,  as  that  would  involve  a  consideration  of  the  evidence, 
whereby  the  rights  of  the  parties  might  be  prejudiced  on 
another  trial,  to  which  this  cause  must  go,  for  a  reason  which 
can  not  be  got  over.  It  is  this.  The  action  was  against  two 
makers  of  a  promissory  note,  and  process  served  on  both.  A 
plea  was  filed  by  one  only,  and  the  cause  proceeded  to  trial  and 
judgment  against  him  alone,  no  step  or  proceeding  being  taken 
against  the  other  defendant  served  with  process.  The  rule  is 
inflexible  that  in  actions  on  contract  against  two  or  more,  // 
and  all  are  served  with  process,  judgment  must  go  against  all 
or  none,  for,  as  a  contract  is  indivisible,  so  is  the  judgment 
thereon.  In  Dow,  impleaded,  etc.  v.  Rattle,  12  111.  373,  this 
court  said,  it  was  error  to  enter  judgment  against  one  of  the 
defendants  without  disposing  of  the  case  as  to  the  other.  Both 
were  before  the  court,  and  the  case  had  to  be  tried  as  to  both, 
before  any  final  judgment  could  be  pronounced.  To  the  same 
effect  is  Davidson,  Admx.  v.  Bond  et  al.  ib.  84,  and  Briggs  v. 
Adams,  31  ib.  486,  and  such  is  the  universal  rule  at  common 
law.  The  exception  is  where  the  defense  is  personal,  as  infancy, 
or  bankruptcy  and  the  like.  The  case  could  be  disposed  of 
against  Kirkpatrick  only  by  defaulting  him,  and  the  same  jury 
which  tried  the  issue  made  up  by  Faulk,  could  assess  the  dama- 
ges against  the  defaulting  party,  and  so  final  judgment  be 
entered  against  both  defendants. 

It  is  to  be  regretted,  a  cause  the  investigation  of  which  has 
consumed  so  much  time,  occasioning  much  expense,  should  be 
reversed  for  the  reason  given,  but  such  is  the  law,  and  it  is 
founded  on  the  good  reason  that  a  contract  is  not  divisible — a 
recovery  upon  it  must  be  against  all  or  none. 

There  is  also  an  objection  to  the  form  of  this  judgment,  if 
judgment  it  may  be  called,  which  is  well  taken.  The  ideo  con- 
sideratum  est  is  wanting — it  has  no  element  of  a  judgment  other 
than  a  bare  recognition  of  the  finding  of  the  jury.  No  action 
of  the  court  was  had  upon  that  finding. 
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"We  omitted  to  say  in  the  proper  place,  there  was  no  error  by 
the  court  in  giving  proper  form  to  the  finding  of  the  jury  in 
their  presence,  and  with  their  assent,  and  even  without  such 
assent,  as  it  did  not  change  their  finding — it  only  gave  it  the 
proper  form. 

For  the  reason  given,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


John  Fahs  et  ah 

v. 

Makshall  O.  Roberts  et  al. 


1.  Supplemental  bill — its  effect.  Upon  the  filing  of  a  bill  in  chan- 
cery to  enjoin  the  sale  of  property,  levied  on  under  execution,  on  the 
ground  that  the  property  was  not  liable  to  levy,  and  the  subsequent  filing 
of  a  supplemental  bill,  setting  forth  the  fact  that  in  the  meantime  the  judg- 
ment on  which  the  execution  issued  had  been  reversed,  it  was  held,  the 
original  bill  showing  no  ground  for  an  injunction,  and  the  supplemental 
bill  merely  presenting  matters  arising  since  the  commencement  of  the 
suit,  which  had  no  connection  with  the  ground  of  relief  set  forth  in  the 
original  bill,  the  injunction  should  be  dissolved. 

2.  Dissolution  op  injunction — assessment  of  damages.  And  should 
damages  be  asked  by  the  defendant  on  the  dissolution  of  the  injunction,  the 
reversal  of  the  judgment  would  be  a  proper  matter  of  consideration  in  their 
assessment. 

3.  Reversal  of  judgment — remedy  as  to  pending  levy.  The  reversal 
of  a  judgment  on  which  execution  has  issued  and  been  levied  on  property 
of  the  defendant,  is  no  ground  for  applying  to  a  court  of  chancery  to  enjoin 
the  sale,  the  relief  being  adequate  at  law. 

4.  In  such  case,  the  court,  on  motion,  would  stay  all  proceedings  under 
the  reversed  judgment,  and  direct  the  sheriff  to  discharge  the  property. 

5.  Injunction — release  of  errors  at  law.  An  injunction  sued  out  to 
enjoin  the  sale  of  property  which  has  been  levied  on  under  execution  at 
law,  upon  grounds  independent  of  the  validity  of  the  judgment,  does  not 
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operate  to  release  the  errors  in  the  proceedings  in  which  the  judgment  was 
rendered,  as  would  be  the  case  where  the  injunction  has  reference  to  the 
judgment  itself. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county  j   the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  William  H.  Underwood,  for  the  appellants. 

Mr.  H.  P.  Buxton,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

At  the  September  term,  1868,  of  the  Edwards  circuit  court, 
Fahs  and  wife,  the  appellants  herein,  recovered  a  judgment 
against  the  Ohio  &  Mississippi  Railroad  Company,  for  injuries 
sustained  by  Mrs.  Fahs,  while  a  passenger  upon  the  road.  An 
execution  was  subsequently  issued  to  Richland  county,  and 
levied  by  the  sheriff  of  that  county  on  certain  cord  wood,  iron 
rails  and  bridge  timbers.  A  bill  for  an  injunction  was  then 
filed,  and  a  temporary  injunction  was  issued  restraining  the 
sheriff  from  selling.  After  having  been  continued  for  several 
years,  the  cause  was  heard,  the  injunction  dissolved  so  far  as 
related  to  the  wood,  and  damages  assessed.  The  record  was 
brought  to  this  court,  and  at  the  November  term,  1864,  the 
decree,  so  far  as  related  to  the  assessment  of  damages,  was 
reversed  and  the  cause  remanded.  A  supplemental  bill  was 
then  filed  in  the  circuit  court,  setting  up  that,  since  the  filing 
of  the  original  bill,  the  judgment,  on  which  the  execution  was 
issued,  had  been  reversed  in  the  supreme  court.  The  defend- 
ants answered,  alleging  that  such  reversal  had  been  obtained 
by  fraud  of  the  complainants,  and  without  notice  to  the  defend- 
ants of  the  pendency  of  the  writ  of  error.  There  was  a  repli- 
cation to  this  answer,  and  on  the  issue  thus  formed,  proof  was 
13— 54th  III. 
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taken.  On  the  hearing,  the  injunction  was  made  perpetual 
and  the  defendants  appealed. 

The  original  bill  was  filed  on  the  ground  that  the  rails, 
bridge  timber  and  wood  were  not  subject  to  levy.  It  has  been 
settled  by  this  court,  in  Palmer  v.  Forbes,  and  Hunt  v.  Bullock, 
23  111.  302  and  320,  that  the  wood  was  liable  to  levy,  but  the 
rails  and  bridge  timber  for  repairing  the  road,  were  not.  So 
far,  then,  as  the  original  bill  is  concerned,  the  injunction  as  to 
the  cord  wood  should  have  been  dissolved. 

Is  the  case  changed  by  the  supplemental  bill,  filed  after 
there  had  been  a  final  hearing  on  the  original  bill,  and  the 
record  brought  to  this  court,  and  the  decree  reversed  merely 
on  the  question  of  damages?  The  supplemental  bill  simply 
brought  before  the  court  the  fact  that,  in  the  meantime  the 
judgment  at  law  had  itself  been  reversed.  But  how  was  that 
germane  to  this  suit?  This  proceeding  is  to  enjoin  a  sale,  on 
the  ground  that  the  property  was  not  liable  to  levy.  What 
had  a  subsequent  reversal  of  the  judgment  to  do  with  that 
question?  In  an  action  on  the  injunction  bond,  or  on  a  motion 
to  assess  damages  on  dissolving  the  injunction,  the  reversal 
may  have  an  important  bearing  on  the  question  of  damages, 
but  it  certainly  has  no  connection  with  the  issue  which  this 
suit  was  instituted  to  try,  and  for  the  trial  of  which  these 
defendants  were  brought  into  court.  If,  after  the  reversal,  the 
original  injunction  had  been  dissolved,  and  the  defendants  had 
then  sought  to  sell,  the  court,  on  motion,  would  have  stayed 
all  proceedings  under  the  reversed  judgment,  and  directed  the 
sheriff  to  discharge  the  property.  Such  a  reversal  would  have 
been  no  ground  for  applying  to  a  court  of  chancery,  because 
the  remedy  would  have  been  complete  at  law.  The  objection 
to  this  supplemental  bill,  however,  is,  not  that  there  was  a 
complete  remedy  at  law,  for  it  might  be  said  that  was  waived 
by  failing  to  demur ;  but  the  objection  is,  that  the  original  bill 
shows  no  ground  for  an  injunction,  and  the  supplemental  bill 
filed  to  sustain  it,  does  not  do  so,  and  shows  no  reason  whatever 
why  the  injunction  should  have  been  granted.     It  was  not  the 
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judgment  which  was  enjoined  under  the  original  bill.  If  that 
had  been  done,  it  would  have  released  all  errors  in  the  judg- 
ment, and  there  would  have  been  no  ground  for  reversing  it, 
as  was  subsequently  done.  It  was  the  sale  of  certain  property 
which  was  forbidden  by  the  court,  on  grounds  entirely  inde- 
pendent of  the  validity  of  the  judgment,  and  this  injunction, 
improperly  issued  on  the  original  bill,  has  been  kept  in  force 
under  a  supplemental  bill,  which  in  no  way  relieves  the  injunc- 
tion of  its  illegality.  It  would  be  very  inequitable,  if  a 
defendant,  after  contending  for  years  against  an  utterly  ground- 
less claim,  should  finally  be  subjected  to  a  final  decree  and  the 
payment  of  all  the  costs,  by  virtue  of  a  supplemental  bill 
based  upon  grounds  having  no  connection  with  the  original 
cause  of  action,  and  lending  it  no  support.  In  this  case,  the 
court  should  have  dissolved  the  original  injunction,  as  improvi- 
dently  granted,  and  dismissed  the  bill  at  the  costs  of  complain- 
ants, leaving  the  parties  to  their  legal  rights.  If  damages  are 
asked,  the  reversal  of  the  judgment  will  be  a  proper  matter 
of  consideration  in  their  assessment. 

It  is  laid  down  by  Story,  as  a  general  rule,  that  where  an 
original  bill  shows  no  ground  for  relief,  it  can  not  be  aided  by  a 
supplemental  bill,  setting  up  matters  that  have  arisen  since  the 
filing  of  the  original  bill.  Story's  Eq.  PL  sec.  339.  In  this 
case,  the  supplemental  bill  does  not  merely  present  matters 
that  have  arisen  since  the  commencement  of  the  suit,  but  these 
matters  have  no  connection  with  the  ground  of  relief  set  forth 
in  the  original  bill.  There  can  be  no  doubt  that,  in  such  a 
case,  the  rule  stated  by  Story  should  be  applied. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
•  remanded. 

Decree  reversed. 
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Syllabus. 


Jeremiah  Taylor 

v. 
Thomas  Atchison. 


1.  Fraud  and  circumvention— diligence  required  of  the  maker  of  a  note. 
The  mere  fact  that  a  party  can  read,  will  not  cut  him  off  from  alleging, 
even  against  an  assignee  before  maturity,  that  a  promissory  note  executed 
by  him  was  obtained  by  fraud  and  circumvention.  But  he  should  use  rea- 
sonable and  ordinary  precautions  to  avoid  imposition ;  if  able  to  read  readily, 
he  should  examine  the  instrument ;  if  unable  to  read,  or  only  with  difficulty, 
he  may  have  it  read  to  him  by  some  person  present.  A  party  can  not  act 
recklessly,  disregarding  all  the  usual  precautions  to  learn  the  contents  of  the 
instrument,  and  then  interpose  the  defense  as  against  the  assignee. 

2.  Same — duty  of  the  assignee  to  use  diligence.  The  assignee  in  such  case 
is,  equally  with  the  maker,  bound  to  use  proper  diligence.  Where  agents 
of  patent  rights,  who  are  strangers,  offer  to  sell  promissory  notes,  a  prudent 
man  would  have  his  suspicions  aroused  from  that  fact,  and  could  protect 
himself  by  making  inquiry  of  the  party  who  appears  to  be  the  maker. 

3.  Same — application  of  the  rule  in  this  case.  So  in  an  action  upon  a 
promissory  note,  by  an  assignee  before  maturity,  against  the  maker,  the 
defense  being  that  the  payee  obtained  the  note  by  fraud  and  circumvention, 
it  appeared  the  payee  and  another  person,  who  were  strangers  to  the  defend- 
ant, went  to  his  house  and  proposed  to  him  to  become  an  agent  for  the  sale 
of  certain  farming  implements,  which  he  at  first  declined  to  do,  on  the 
ground  that  he  would  not  become  bound  for  anything.  The  strangers 
assured  him  he  would  incur  no  obligation,  and  he  then  assented.  The 
implements  were  to  be  sent  to  him  to  be  sold  on  commission,  the  terms 
being  agreed  upon.  They  then  proposed  to  give  him  an  instrument  for  his 
protection  in  making  sales,  as  the  articles  were  patented.  The  payee  pre- 
pared an  instrument  and  handed  it  to  defendant  for  his  signature,  but  being 
unable  to  read  it  without  difficulty,  he  requested  that  it  be  read  to  him, 
which  was  pretended  to  be  done  by  the  person  in  company  with  the  payee. 
They  then  produced  another  paper,  which  they  assured  defendant  was  a 
duplicate  of  the  one  read  to  him,  and  he  signed  both  papers.  These  papers 
were  much  larger  in  size  than  the  note,  and  that  which  was  read  to  the 
defendant  did  not  appear,  as  read,  to  contain  any  obligation  of  .the  charac- 
ter of  a  note,  and  he  was  not  aware  he  signed  one.  The  inference  was,  the 
note  was  embraced  in  one  of  the  papers  signed,  and  afterwards  detached 
therefrom  and  assigned,  and  the  device  or  trick  was  resorted  to  in  order  to 
get  the  maker  to  sign  a  note  without  knowing  the  fact.  It  was  held,  the 
defendant  used  reasonable  caution  to  guard  against  the  imposition,  while 
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the  assignee  acted  imprudently  in  taking  the  note  from  the  payee.    The 
defense  was  sustained. 

Appeal  from  the  Circuit  Court  of  Jefferson  county ;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Tanner,  Casey  &  Wilbanks,  for  the  appellant. 

Mr.  C.  H.  Patton  and  Mr.  J.  K.  Albright,  for  the  appel- 
lee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellant  in  the 
Jefferson  circuit  court,  against  appellee,  on  a  promissory  note 
for  $140,  payable  to  S.  W.  Barbour,  on  the  -first  of  October, 
1868,  with  interest,  and  bearing  date  the  sixteenth  of  May,  of 
the  same  year.  The  note  was  assigned  to  appellant,  without 
recourse,  and  the  endorsement  is  without  date.  The  general 
issue,  and  a  plea  that  the  note  was  obtained  by  fraud  and  cir- 
cumvention, was  filed,  and  a  trial  was  had  by  the  court  with- 
out a  jury,  by  consent  of  the  parties.  After  hearing  the 
evidence,  the  court  below  found  for  defendant,  and  rendered 
judgment  for  costs.  A  motion  for  a  new  trial  was  entered,  but 
was  overruled  by  the  court,  and  judgment  rendered  on  the 
finding,  and  the  record  is  brought  to  this  court  on  appeal,  and 
a  reversal  is  asked. 

It  appears  that  Barbour  and  Lowry  went  to  the  house  of 
appellee,  in  the  spring  of  1868,  and  represented  that  they  were 
procuring  agents  to  sell  reapers,  screw  forks  and  mowers,  and 
solicited  appellee  to  become  an  agent  for  their  sale,  in  two  town- 
ships. He  declined,  saying  he  would  not  become  bound  for 
anything,  and  they  represented  that  they  wanted  no  obligation 
of  any  kind.     Appellee  then  assented,  upon  the  condition  that 
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lie  should  incur  no  liability.  They  agreed  to  send  implements 
to  the  express  office  at  Mt.  Vernon,  Jefferson  county,  in  this 
State,  and  he  was  to  incur  no  expense,  or  pay  anything  on  the 
machines,  except  express  charges.  The  prices  at  which  they 
were  to  be  furnished,  and  the  commissions  he  was  to  receive, 
were  agreed  upon  at  the  time. 

They  then  proposed  to  give  him  an  agreement  that  would 
protect  him  in  making  sales,  as  the  articles  were  patented.  Bar- 
bour prepared  an  agreement,  which  was  handed  to  appellee  for 
his  signature,  but  being  unable  to  read  it  without  much  diffi- 
culty, he  requested  that  it  be  read,  which  Lowry  did.  Another 
instrument  was  then  presented,  which  they  assured  him  was  a 
duplicate,  when  he  signed  both  papers.  Appellee  and  one 
Allen,  who  was  present,  both  swear  that  both  papers  were  lar- 
ger than  this  note,  and  about  the  same  size,  and  neither  of  them 
resembled  the  note  sued  upon  in  appearance — that  they  were 
much  larger.  We  are  satisfied  that  the  testimony  given  by 
appellee,  and  corroborated  by  Allen,  establish  these  facts. 

That  appellee  did  not  design  to  execute  the  note,  and  was 
ignorant  of  the  fact  that  he  had,  we  think  is  clearly  established 
by  the  evidence.  We  presume  that  Barbour  must  have 
attached  the  note  at  the  bottom  of  the  page,  and  below  another 
writing,  and  thus  procured  his  signature  to  the  note  without 
exciting  the  suspicion  of  either  appellee  or  Allen,  and  subse- 
quently detached  it  from  the  other  written  matter ;  that  there 
was  a  fraudulent  device  and  trick  practiced,  by  which  appellee 
was  circumvented,  is  obvious.  That  it  was  an  outrageous, 
unmitigated  fraud,  we  entertain  no  doubt. 

It,  however,  remains  to  determine,  whether  it  constitutes  such 
a  fraud  or  circumvention  as  was  contemplated  in  the  adoption 
of  the  eleventh  section  of  the  chapter  entitled  "negotiable  instru- 
ments." It  is  urged  that  it  is  not,  as  appellee  could  read,  and 
it  was  his  duty  to  have  availed  himself  of  all  the  sources  of 
information  at  his  command,  precisely  as  should  the  purchaser 
of  personal  property,  as  to  its  quality,  and  having  failed  to  do 
so,  he  is  estopped  from  interposing  this  defense.     This  is  not, 
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we  think,  the  true  construction  of  this  section  of  the  statute. 
At  the  common  law,  a  person  who  was  thus  imposed  upon  in 
the  execution  of  a  negotiable  instrument,  could  interpose  the 
fraud  as  a  defense  only  as  against  the  payee ;  and  it  was  mani- 
festly the  design  of  the  general  assembly  to  alter  the  common 
law  so  as  to  permit  the  defense  to  be  made  in  cases  where  it 
could  not  at  common  law.  And  it  must  be  that  it  was  intended 
that  the  defense  should  be  extended  even  to  persons  who 
could  read,  where  he  has  observed  reasonable  prudence  and 
precaution,  and  also  to  give  the  defense  against  such  an  instru- 
ment in  the  hands  of  an  assignee  before  maturity.  These  we 
have  no  doubt,  were  the  changes  designed  to  be  made  by  this 
enactment.     We  perceive  no  other. 

It  is,  however,  necessary  that  a  person  executing  such  an 
instrument,  which  is  procured  by  fraud  or  circumvention,  should 
use  reasonable  and  ordinary  precaution  to  avoid  imposition, 
when  the  suit  is  by  an  endorsee  before  maturity.  If  able  to 
read  readily,  he  should  examine  the  instrument,  or  procure  it 
to  be  read  by  some  one  in  whom  he  can  place  confidence.  If 
he  is  unable  to  read,  or  does  so  with  difficulty,  then  he  may 
avail  himself  of  the  usual  means  of  information,  by  having  it 
read  by  some  person  present.  He  can  not  act  recklessly,  and 
disregard  all  the  usual  precautions  to  learn  the  contents  of  the 
instrument,  and  then  interpose  the  defense  against  an  assignee. 
As  to  the  payee,  it  may  be  otherwise.  Did  appellee  use  ordi- 
nary precaution?  It  appears  to  iis  that  he  did.  He  could 
read  the  writing  with  much  difficulty,  and  being  assured  that 
it  was  a  contract  in  which  he  incurred  no  liability,  he  desired 
it  read,  which  was  done,  and  was  then  assured  that  the  other 
paper  was  a  copy  of  that  which  had  been  read.  While  this 
may  not  be  the  precaution  which  would  have  been  observed  by 
an  unusually  cautious  man,  still,  we  think  he  acted  as  the  great 
mass  of  men  not  in,  or  educated  to,  business  act  in  such  cases. 
And  he  was  only  required  to  use  reasonable  caution,  such  as 
govern  the  majority  of  prudent  men. 
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Had  appellant  called  on  appellee,  he  could  have  learned  that 
the  note  was  procured  by  fraud  or  circumvention.  He  was 
applied  to  by  patent  right  agents,  strangers  to  him,  and  he,  as 
a  prudent  man,  should  have  had  his  suspicions  aroused  by  the 
fact  that  they  were  selling  patent  rights,  to  the  same  extent  as 
should  aj>pellee.  They  were  both  acting  with  the  same  men 
who  perpetrated  a  gross  fraud  on  each,  and  both  were  equally 
required  to  use  diligence.  We  think,  under  the  circumstances, 
that  appellant  lacked  prudence  in  taking  the  note  from  the 
payee ;  but  be  that  as  it  may,  the  statute  has  given  the  defense, 
and  appellee  may  avail  of  it  against  appellant. 

It  is  urged  that,  in  case  of  the  purchase  of  personal  prop- 
erty, the  vendee  is  bound  to  use  every  reasonable  precaution  to 
ascertain  the  quality  of  the  thing  sold,  and  hence,  appellee 
should  be  held  to  the  same  degree  of  diligence.  The  proposi- 
tion as  to  the  vendee  is  true,  with  proper  limitations.  It  is  true 
where  there  is  only  commendation  of  the  property  employed, 
and  there  is  neither  warranty  nor  fraud.  But  where  there  is 
fraud  employed  by  the  vendor,  and  it  is  relied  upon  by  the 
vendee,  although  not  exercising  the  highest  degree  of  diligence, 
the  fraud  will  absolve  him  from  the  agreement.  So  in  this 
case.  There  was  fraud  to  induce  the  execution  of  the  note, 
and  it  was  relied  upon  by  appellee,  and  being  thus  procured,  it 
was  void  under  the  statute.  This  case  comes  fully  within  the 
construction  given  to  the  statute  by  the  previous  decisions  of 
this  court,  and  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 
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The  Wiggins  Ferry  Company 

V. 

George  W.  Blakeman. 


1.  Special  plea — amounting  to  general  issue.  It  is  proper  to  sustain  a 
demurrer  to  a  special  plea  which  amounts  only  to  the  general  issue. 

2.  Evidence  under  the  general  issue.  In  an  action  on  the  case  against 
the  owners  of  a  ferry  boat,  to  recover  for  injuries  alleged  to  have  been 
received  by  the  plaintiff  while  on  such  boat,  by  reason  of  the  negligence 
and  unfitness  of  the  defendants'  servants  thereon,  it  was  lield,  to  be  compe- 
tent for  the  defendants  to  prove,  under  the  general  issue,  that  at  the  time 
of  the  alleged  injury  the  plaintiff  was  an  employee  of  the  defendants  on 
such  boat,  and  any  injury  he  received  was  by  reason  of  his  own  negligence 
as  well  as  that  of  his  fellow-servants  in  that  employment. 

3.  The  defendants  could  also  prove,  under  the  general  issue,  that  the 
plaintiff  was  their  servant  on  the  boat  at  the  time  he  was  injured,  and  that 
neither  the  defendants  nor  their  servants  were  guilty  of  gross  negligence 
in  respect  thereto. 

4.  Also,  it  was  allowable  for  the  defendants  to  prove,  under  the  general 
issue,  that  the  plaintiff  was  an  employee  of  the  defendants  on  such  boat  at 
the  time  he  received  the  injuries  complained  of,  and  well  knowing  the 
habits  and  capacity  of  his  fellow-servants,  never  gave  any  notice  thereof  to 
the  defendants. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  on.  the  case,  by  Blakeman,  against  the 
Wiggins  Ferry  Company,  to  reco'ver  damages  for  an  alleged 
injury  received  by  the  plaintiff  while  on  the  defendants'  boat, 
such  injury,  it  was  claimed,  being  occasioned  by  the  negligence 
and  want  of  skill  on  the  part  of  defendants'  servants  engaged 
in  the  management  of  vsaid  boat. 

Defendants  pleaded:  1,  the  general  issue;  2,  that  at  the 
time,  when,  etc.,  plaintiff  was  an  employee  of  defendants  on 
said  ferry  boat,  and  the  said  supposed  injury  or  damage  was 
occasioned  by  his  own  negligence  as  well  as  of  his  fellow- 
servants  in  said  employment,  etc. ;    3,  that  at  the  said  time, 
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when,  etc.  said  plaintiff  was  an  employee  of  said  defendants 
on  said  boat,  and  said  plaintiff  was  then  and  there  injured 
without  any  gross  carelessness  of  said  defendants  or  their  ser- 
vants, etc. ;  4,  that  at  the  said  time,  when,  etc.  plaintiff  was 
an  employee  of  defendants,  and  well  knew  the  character,  habits 
and  capacity  of  his  fellow-employees  on  said  boat,  and  never 
before  the  time  when,  etc.  gave  notice  to  said  defendants,  etc.  ; 
5,  that  before  and  at  the  said  time,  when,  etc.  said  plaintiff  was 
an  employee  of  said  defendants  on  said  boat,  and  then  and  there 
well  knew  the  character,  incapacity,  negligence,  awkwardness 
and  unskillfulness  of  the  said  agents  and  employees  of  said 
defendants  in  said  declaration  mentioned,  and  never  before  the 
said  time,  etc.  informed,  or  caused  to  be  informed,  the  defend- 
ants thereof,  and  the  said  defendants  had  no  notice  thereof,  etc. 
Plaintiff  demurred  specially  to  said  special  pleas,  because  they 
were  equivalent  to  the  general  issue,  etc.  and  the  court  sustained 
the  demurrer. 

Mr.  William  H.  Underwood,  for  the  appellants. 

Mr.  Charles  W.  Thomas,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  George  W. 
Blakeman,  against  the  Wiggins  Ferry  Company,  and  tried  by 
a  jury,  and  a  verdict  rendered  for  $500  damages,  and  judg- 
ment accordingly. 

The  defendants  bring  the  record  here  by  appeal,  and  assign 
as  error  the  refusal  of  the  court  to  grant  a  new  trial,  and  in 
sustaining  demurrer  to  defendants'  special  pleas. 

Upon  the  last  point,  the  demurrer  was  properly  sustained, 
as  those  pleas,  and  each  of  them,  amounted  only  to  the  general 
issue,  and  the  defendants  gave  in  evidence,  under  that  plea,  all 
the  material  facts  alleged  in  the  special  pleas. 
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The  motion  for  a  new  trial  should  have  been  allowed.  We 
have  examined  the  record  with  great  care,  and  can  not  find 
any  evidence  going  to  sustain  the  allegations  in  the  declara- 
tion. The  record  is  barren  of  evidence.  The  verdict  should 
have  been  set  aside  on  defendants'  motion,  and  a  new  trial 
granted.  To  refuse  it  was  error,  and  for  the  error  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Joseph  B.  Holmes 

v. 

Charles  Fihlekburg. 


1.  Inferior  courts  in  cities — their  territorial  jurisdiction — construc- 
tion of  the  constitution.  Under  section  one  of  the  fifth  article  of  the  consti- 
tution of  1848,  which  provides  "  that  inferior  local  courts"  "  may  be  estab- 
lished by  the  general  assembly  in  the  cities  of  this  State,"  but  that  "  such 
courts  shall  have  a  uniform  organization  and  jurisdiction  in  such  cities,"  the 
general  assembly  have  no  power  to  authorize  such  a  court  to  issue  its  sum- 
mons beyond  the  limits  of  the  city  in  which  it  is  established,  and  acquire 
jurisdiction  over  a  defendant  served  without  the  city. 

2.  Court  of  common  pleas  of  the  city  of  Sparta — its  territorial  juris- 
diction. So  the  court  of  common  pleas  of  the  city  of  Sparta,  created  at  the 
session  of  1869,  can  not  acquire  jurisdiction  of  the  person  of  a  defendant 
by  issuing  a  summons  beyond  the  city  limits,  and  there  served  upon  the 
defendant. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Sparta ;  the  Hon.  William  P.  Murphy,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  instituted  in  the  court 
below  by  Charles  Fihlenburg,  against  Joseph  B.  Holmes.  The 
summons  was  issued  the  sixteenth  of  October,  1869,  directed 
"  to  the  City  Marshal  and  all  Sheriffs,  Coroners  and  Constables 
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of  Randolph  county,  greeting,"  commanding  them  to  summon 
Joseph  B.  Holmes,  if  to  be  found  in  their  county,  to  appear 
before  the  common  pleas  court  of  Sparta,  in  said  county,  on 
the  first  Monday  of  November,  to  answer  the  plaintiff,  etc. 
concluding  in  the  usual  form. 

The  return  endorsed  on  the  writ  was  as  follows  :  "  I  have 
personally  served  the  within  summons  by  reading  to  the  within 
named  Joseph  B.  Holmes,  on  the  eighteenth  day  of  October, 
A.  D.  1869. 

"  John  M.  Skelly, 
"  City  Marshal  city  of  Sparta." 

The  declaration  contained  the  usual  form  of  the  common 
counts  for  labor,  and  services,  etc.  And  the  defendant  filed  his 
plea  to  the  jurisdiction  of  the  court,  averring  that,  before  and 
at  the  time  of  the  commencement  of  the  suit,  the  plaintiff  and 
the  defendant  were  residents  of  the  city  of  Chester,  in  the 
county  of  Randolph  and  State  of  Illinois;  that  neither  of 
them  resided  within  the  city  of  Sparta  at  the  time,  nor  since 
the  commencement  of  the  suit ;  that  neither  one  of  the  several 
causes  of  action  or  promises  mentioned  in  the  declaration 
accrued,  or  were  otherwise  due  or  made  payable  in  said  city  of 
Sparta ;  but  that  each  and  all  of  said  several  causes  of  action, 
arose  in  the  city  of  Chester,  in  the  county  aforesaid.  Also, 
averring  that  the  defendant  had  not  been  found  or  served  with 
process  in  said  cause,  in  the  aforesaid  city  of  Sparta,  and  pray- 
ing judgment  of  the  writ  and  declaration.  Upon  a  demurrer 
to  this  plea  being  sustained,  evidence  was  heard,  the  damages 
assessed,  and  final  judgment  rendered  for  the  plaintiff.  To 
reverse  which  judgment,  the  defendant  appeals,  and  assigns  for 
error  the  sustaining  the  demurrer  to  defendant's  plea  to  the 
jurisdiction. 

Mr.  Thomas  G.  Allen  and  Mr.  William  C.  Jones,  for  the 
appellant. 

Mr.  R.  J.  Goddard  and  Mr.  W.  C.  McQuiston,  for  the 
appellee. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  record  presents  the  question  whether  the  legislature,  in 
creating  the  court  of  common  pleas  in  the  city  of  Sparta,  in 
Randolph  county,  at  the  session  of  1869,  had  power  to  author- 
ize the  court  to  issue  its  summons  beyond  the  city  limits,  and 
acquire  jurisdiction  over  a  defendant  served  without  the  city. 
This  question  was  fully  considered  and  decided  by  this  court  in 
The  People  v.  Evans,  18  111.  362,  and  we  fully  concur  in  the 
reasoning  and  conclusion  of  the  court  in  that  case.  In  the  case 
before  us,  the  court  acquired  no  jurisdiction,  and  the  demur- 
rer to  the  defendant's  plea  should  have  been  overruled.  The 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Walter  Williams 

V. 

John  H.  Schmidt. 


1.  Arbitration — what  constitutes.  Where  parties  agree  to  settle  cer- 
tain differences  between  them  by  submission  of  the  matters  in  dispute  to 
four  persons,  two  to  be  selected  by  each  party,  the  action  of  two  persons 
selected  b3r  one  of  the  parties  will  not  be  regarded  as  an  arbitration  undef 
such  agreement,  so  as  to  be  binding  on  the  other  party. 

2.  Same — notice  to  parties.  But  even  where  the  body  of  arbitrators  is 
organized  according  to  the  agreement  of  the  parties,  it  is  essential  to  the 
regularity  and  validity  of  their  action  that  such  notice  be  given  the  parties 
as  will  afford  them  an  opportunity  to  be  heard. 

3.  Recoupment — wlien  allowable.  In  an  action  by  a  lessee  against  the 
lessor,  it  appeared  the  subject  of  the  lease  was  a  coal  mine,  and  the  lessor, 
under  a  provision  in  the  lease,  had  resumed  possession  of  the  leased  prop- 
erty before  the  end  of  the  term,  for  non-payment  of  rent,  and  because  the 
mine  was  not  being  worked  to  his  satisfaction.    The  lessee  sued  to  recover 
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for  certain  mining  tools  and  other  property  belonging  to  hirn,  which  were 
taken  by  the  lessor  when  he  terminated  the  lease,  and  also  for  the  erection 
of  a  blacksmith  shop  and  other  buildings:  Held,  the  defendant  in  the 
action,  the  lessor,  could  recoup  in  this  suit  such  damages  as  he  had  sus- 
tained by  reason  of  the  mine  having  been  unskillfully  worked  by  the 
lessee,  in  violation  of  the  covenants  in  the  lease,  it  being  regarded  that  the 
subject  matter  of  the  plaintiff's  claim  arose  out  of  the  lease. 

4.  Nor  would  this  right  of  recoupment,  as  against  the  plaintiff,  who  was 
the  sole  lessee,  be  affected  by  the  fact,  that  after  taking  the  lease,  the  lessee 
had  associated  others  with  him  in  working  the  mine,  as  he  was  liable,  under 
his  covenants,  for  injury  to  the  property,  whether  occasioned  by  himself  or 
by  those  connected  with  him  in  the  business. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  William  H.  Underwood  and  Mr.  L.  H.  Hite,  for  the 
appellant. 

Messrs.  Kase  &  Wilderman,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
St.  Clair  circuit  court,  against  appellant,  to  recover  $1200, 
claimed  to  be  due  to  appellee.  The  declaration  contained  the 
common  counts,  to  which  the  general  issue  was  filed,  and 
notice  that  special  matter  would  be  given  in  evidence,  in 
which  it  was  claimed  that  appellee  owed  appellant  $3000. 
Issue  was  joined.  A  trial  was  had  by  jury,  resulting  in  a  ver- 
dict in  favor  of  appellee  for  $700,  upon  which  a  judgment 
was  rendered. 

It  appears  that  appellee  leased  a  coal  mine  from  appellant, 
in  1868,  for  the  term  of  ten  years.  Appellee  entered  into  pos- 
session and  operated  the  mine  for  about  four  months,  but  fail- 
ing to  pay  rent,  and  not  working  the  mine  to  the  satisfaction 
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of  appellant,  he  declared  appellee's  lease  at  an  end,  and 
resumed  possession  in  pursuance  to  a  stipulation  contained  in 
the  lease.  Afterwards,  differences-  arose  in  regard  to  a  settle- 
ment between  the  parties,  appellant  claiming  that  he  was  enti- 
tled to  pay  for  rent  of  the  mine,  freights  paid  by  him  on  coal 
shipped  by  appellee,  for  tools  and  implements  for  mining 
turned  over  with  the  mine,  and  to  be  returned  by  the  terms  of 
the  lease,  and  a  large  sum  for  damages  to  the  mine,  caused  by 
working  it  in  an  unskillful  manner,  and  in  permitting  it  to 
get  out  of  repair.  Appellee  claimed  pay  for  the  tools  and 
mining  implements  taken  by  appellant  when  he  took  possession 
of  the  mine  under  the  forfeiture,  and  for  some  horses  and 
mules  employed  in  the  mine ;  also,  for  the  erection  of  a  black- 
smith shop  and  other  buildings.  It  appears  that  the  parties 
agreed  to  arbitrate  these  differences,  and  that  each  should 
select  two  men,  and  the  four  thus  selected  should  hear  and 
determine  the  controversy. 

Afterwards,  appellee  came  to  the  mine  with  two  men  whom 
he  had  selected,  and,  after  getting  permission,  they  went  into 
the  same,  and  the  two  examined  it,  and  such  articles  of  per- 
sonal property  as  appellee  pointed  out  to  them,  and  fixed  a 
value  upon  the  same,  and  furnished  appellee  a  list.  And  it  is 
now  contended  by  appellee  that  this  was  an  arbitration,  and 
that  appellant  is  bound  by  the  acts  of  the  two  men  thus 
selected  by  appellee.  On  the  other  hand,  appellant  insists  that 
it  was  not  an  arbitration,  and  that  he  is  not  bound  by  their 
acts,  as  the  arbitration  was  not  regularly  constituted,  and  that 
the  men'  thus  selected  went  outside  of  the  agreement  to  arbi- 
trate, and  passed  upon  claims  and  fixed  prices  upon  property 
not  embraced  in  the  submission. 

From  the  evidence  contained  in  this  record,  we  are  unable 
to  see  that  there  was  an  arbitration.  It  appears  that  but  two 
persons  were  selected,  and  they  by  appellee,  when  the  evidence 
of  appellant  is,  that  it  was  agreed  that  there  should  be  four, 
twTo  selected  by  each  party,  and  this  evidence  stands  uncontra- 
dicted.    If  this  is  true,  there  can  be  no  pretense  that  the  body 
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was  constituted  in  the  mode  agreed  upon  by  the  parties,  and  to 
be  binding,  it  should  have  been  in  accordance  with  this  agree- 
ment. But  even  if  it  was  conceded  that  the  body  was  regu- 
larly organized,  the  whole  subsequent  proceeding  seems  to  have 
been  irregular.  It  nowhere  appears  that  appellant  was  noti- 
fied of  the  time  or  place  where  the  arbitration  would  take 
place.  No  opportunity  was  afforded  him  to  produce  witnesses 
or  to  be  heard  in  support  of  his  claim.  The  whole  proceeding 
seems  to  have  been  ex  parte  in  the  interest  of  appellee,  and  if 
so,  it  would  be  unjust  to  compel  appellant  to  abide  by  the 
determination  thus  made,  unless  he  afterwards  assented  to  or 
adopted  the  action  of  the  persons  claiming  to  act  as  arbitrators. 

Even  the  persons  claimed  to  have  been  arbitrators,  say  they 
do  not  know  whether  the  property  which  they  valued  belonged 
to  appellee,  but  they  appraised  such  as  he  pointed  out  to  them, 
and  this  was  in  the  absence  of  appellant.  There  is  no  evidence 
that  it  was  owned  by  appellee,  except  the  bill  of  sale  from 
Edwards,  and  it  was  then  in  the  possession  of  appellant. 

From  this  view  of  the  case,  it  is  apparent  that  the  first 
instruction  given  for  appellee  was  wrong.  By  it,  the  court 
informed  the  jury,  that  if  the  jury  believed  there  was  an 
agreement  to  arbitrate  the  differences  between  the  parties,  and 
in  pursuance  to  the  agreement  two  men  were  selected,  and  they 
proceeded  to  value  the  property,  and  struck  the  difference 
between  the  parties,  and  appellant  agreed  to  pay  appellee  the 
difference  found  to  be  due  him  after  deducting  freight  paid 
and  bank  rent,  they  should  find  according  to  the  award  of  the 
arbitrators.  We  have  seen  the  evidence  fails  to  disclose  that 
there  was  a  valid  and  binding  award,  nor  does  the  instruction 
require  the  jury  to  believe  there  was.  The  instruction  requires 
the  jury  to  hold  appellant  bound  by  the  award,  no  matter  how 
made,  if  the  men  claimed  to  be  arbitrators  only  acted  and 
struck  the  balance,  no  matter  when  or  in  what  manner,  if 
appellant  said  he  would  pay,  after  deducting  rent  and  freights. 
This  instruction  was  calculated  to  mislead,  as  it  cut  off  all 
evidence  offered  by  appellant  to  show  that  the  arbitrators  had 
exceeded  their  authority. 
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If  it  was  designed  to  inform  the  jury,  that  if  appellant 
agreed  to  pay  the  balance  struck  after  deducting  his  account, 
or  particular  items  of  the  same,  then  the  instruction  should 
have  been  so  framed  and  given.  But  the  instruction,  as  given, 
is  based  upon  the  idea  that  there  had  been  a  binding  award, 
and  that  it  cut  off  all  other  claims. 

Appellant  next  insists  that  the  court  below  erred  in  instruct- 
ing the  jury  that  if  the  damage  to  the  mine  was  done  by 
Schmidt  &  Co.  such  damage  could  not  be  recouped  in  this  action. 
This  question  must  be  controlled  by  the  contract  of  the  par- 
ties, as  manifested  in  the  lease.  It,  when  examined,  shows 
that  it  was  executed  by  appellant  to  appellee,  individually, 
and  not  to  him  and  others,  or  to  his  firm.  He  alone  is 
liable,  under  it,  for  damages  growing  out  of  the  breach  of 
its  covenants.  Under  the  rule  adopted  by  this  court,  that 
damages  growing  out  of  the  breach  of  the  contract  may  be 
recouped  against  a  recovery  under  the  agreement,  no  reason  is 
perceived  why  appellant  may  not  recoup  any  damages  he  may 
have  sustained  by  reason  of  a  failure  to  perform  his  covenants 
contained  in  the  lease.  This  suit  grows  out  of  the  lease,  and 
appellant  may  set  up  the  damages  he  has  sustained  by  reason 
of  the  breach  of  the  terms  of  the  lease  by  appellee,  to  prevent 
a  recovery,  either  in  whole  or  in  part.  The  damages  are 
claimed  as  growing  out  of  the  matter  in  litigation  in  this  suit. 
They  do  not  grow  out  of  a  separate  and  distinct  agreement  or 
transaction,  which  would  prevent  them  from  being  recouped. 
After  appellee  rented  the  mine,  it  did  not  matter  that  he  asso- 
ciated others  with  him  to  operate  it,  as  he  was  liable  for  all 
damages  growing  out  of  his  or  their  breach  of  the  terms  of  the 
lease.  In  this  view  of  the  case,  the  second  instruction  given 
for  appellee  was  erroneous,  and  should  not  have  been  given. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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William  A.  Foeth  et  al. 

v. 

The  Town  of  Xenia. 

1.  Assessment  of  damages  on  dissolution  of  injunctions — when  sugges- 
tions in  writing  required.  A  bill  in  chancery  was  filed  to  enjoin  the  corpo- 
ration of  a  town  from  instituting  and  prosecuting  actions  at  law  against  the 
complainant,  for  alleged  violations  of  a  certain  ordinance  of  the  town,  pro- 
hibiting the  sale  of  spirituous  liquors  therein :  Held,  such  an  injunction 
falls  under  that  class  of  injunctions  specified  in  the  act  of  1861,  so  that  upon 
its  dissolution,  damages  claimed  by  reason  of  the  injunction  could  not  be 
properly  assessed  by  the  court,  unless  the  defendant  filed  suggestions  in 
writing,  of  the  nature  and  amount  thereof.  It  was  error  to  assess  such 
damages  upon  a  mere  motion. 

2.  Same — evidence  upon  such  assessment,  and  the  preservation  thereof— pre- 
sumption. In  cases  of  assessment  of  damages  under  the  act  of  1861,  requir- 
ing suggestions  in  writing  to  be  filed,  the  court  is  required  to  hear  evidence 
in  respect  thereof,  and  such  evidence  must  be  preserved  in  the  record,  to 
support  the  decree  awarding  damages.  There  is  no  presumption  in  such 
case,  to  aid  the  omission  of  the  evidence  from  the  record. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
Eichaed  S.  Canby,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Beyan  &  Smith,  for  the  appellants. 

Mr.  W.  Stokee,  for  the  appellees. 

Mr.   Justice  Beeese  delivered  the  opinion  of  the  Court: 

The  object  of  the  bill  filed  in  this  case  was  to  enjoin  the 
corporation  of  the  town  of  Xenia  from  instituting  and  prose- 
cuting actions  at  law  against  appellants,  for  alleged  violations 
of  a  certain  ordinance  of  the  town,  prohibiting  the  sale  of  spiritu- 
ous liquors  therein. 
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At  the  term  of  the  Clay  circuit  court,  to  which  the  writ  of 
injunction  was  returnable,  a  motion  was  entered  by  defendants 
to  dissolve  the  injunction,  which  was  allowed  by  the  court. 
Thereupon,  the  defendants  entered  a  motion  to  assess  the  dam- 
ages which  they  claimed  to  have  sustained,  and  the  court,  "  after 
being  sufficiently  advised  in  the  premises/'  assessed  the  damages 
at  fifty  dollars,  and  dismissed  the  bill. 

To  reverse  this  decree,  the  complainants  appeal  to  this  court. 

The  only  point  pressed  upon  the  attention  of  the  court  by 
appellants  is,  the  manner  in  which  the  damages  were  assessed. 
It  appears  they  were  assessed  on  motion  of  the  successful  party, 
and  without  any  suggestions  in  writing,  and  without  any  evi- 
dence of  the  amount  of  damages  the  town  had  sustained  by 
reason  of  suing  out  the  injunction. 

Appellees  claim  that  this  court  will  presume  the  circuit  court 
did  its  duty,  and  heard  evidence  on  assessing  damages.  This 
is  an  admission  by  appellees  that  evidence  on  the  point  should 
have  been  heard  by  the  circuit  court,  and  in  this  they  are  not 
mistaken. 

The  injunction  in  this  case  falls  under  that  class  of  injunc- 
tions specified  in  the  act  of  1861.  This  act  provides  that  the 
party  claiming  damages  by  reason  of  the  injunction,  shall,  on 
its  being  dissolved,  file  suggestions  in  writing  of  the  nature 
and  amount  thereof,  and  the  court  is  required  to  hear  evidence 
and  assess  such  damages  as  the  nature  of  the  case  may  require 
and  to  equity  may  appertain,  to  the  party  damnified  by  the 
injunction,  and  execution  may  be  awarded  to  collect  them. 
Session  Laws  1861,  p.  133,  sec.  1. 

This  act,  as  we  said  in  Shaffer  v.  Sutton,  49  111.  506,  does  not 
repeal  the  act  of  1845,  but  was  designed  to  provide  for  a  class 
of  Cases  not  embraced  within  that  act.  By  that  act,  injunctions 
to  restrain  the  collection  of  judgments  at  law  were  alone  pro- 
vided for,  in  which  cases,  suggestions  in  writing  were  unneces- 
sary, nor  was  evidence  necessary,  as  the  amount  of  the  judgment 
enjoined  was  apparent  from  the  papers. 
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We  are  not  aware  of  any  rule  of  law  or  equity  requiring  this 
court  to  presume  that  the  circuit  court  heard  evidence  on  render- 
ing a  decree.  The  rule  has  been  often  stated  by  this  court  that 
the  facts  on  which  a  decree  in  equity  is  based,  must  appear 
somewhere  in  the  record.  Wilhite  et  al.  v.  Pearce  et  al.  47  111. 
413;  Pankey,  Adm.  v.  Baum,  51  ib.  88. 

We  see  no  compliance  with  the  act  of  1861  in  this  case. 
There  were  no  suggestions  in  writing  of  the  nature  or  amount 
of  the  damages,  nor  does  it  appear  the  court  heard  evidence 
showing  the  extent  of  damages  or  how  they  arose.  As  well 
might  a  decree  have  passed  against  the  complainants  for  $500 
as  for  fifty  dollars,  and  if  appellees'  views  are  correct,  this  court 
must  presume  evidence  was  heard  showing  damages  to  that 
amount. 

The  court  erred  in  assessing  the  damages  without  suggestions 
in  writing  of  the  nature  and  amount  thereof,  and  without  any 
evidence  establishing  a  right  to  damages.  For  this  error,  the 
decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed.* 

*  Charles  Friend  v.  The  Town  of  Xenia. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon.  Richard  S. 
Canby,  Judge,  presiding. 

Messrs.  Bryan  &  Smith,  for  the  appellant. 

Mr.  W.  Stoker,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  is,  in  all  important  particulars,  the  same  as  the  preceding  case, 
and  must  be  decided  in  the  same  way. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Samuel  Elliott 

v. 

C.  W.  Levings  &  Co. 

and 

Daniel  Gerlach 

v. 

Same. 


1 .  Fraud  and  circumvention — what  constitutes.  Where  a  party  signed 
a  promissory  note,  and  alleged,  not  that  he  did  not  know  he  was  signing 
such  a  note,  but  merely  that,  by  the  terms  of  an  instrument  attached  to  the 
note  when  it  was  executed,  it  was  only  to  be  paid  on  a  contingency  which 
did  not  occur,  and  that  this  instrument  was  wrongfully  detached  from  the 
note  after  its  execution:  Held,  these  facts  did  not  constitute  fraud  in 
obtaining  the  execution  of  the  note,  but  fraud  perpetrated  after  its  execu- 
tion, and  therefore  not  availing  as  a  defense  against  an  assignee  before 
maturity. 

2.  Assignee  before  maturity — whetlier  subject  to  a  certain  defense.  It 
is  no  defense  to  a  promissory  note,  against  an  innocent  assignee,  that  the 
note,  when  delivered,  was  left  in  blank  as  to  the  time  of  payment,  and  this 
blank  was  afterwards  improperly  filled  by  the  payee. 

3.  Amended  bill  op  exceptions — whether  it  will  be  considered.  An 
amended  bill  of  exceptions,  filed  without  suggesting  a  diminution  of  the 
record,  without  obtaining  leave  to  file  a  supplemental  record,  and  subse- 
quently to  the  filing  of  the  record  itself,  will  not  be  considered  as  a  part  of 
the  record. 

Appeals  from  the  Common  Pleas  Court  of  Sparta;  the 
Hon.  William  P.  Murphy,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  Blackburn  Jones,  for  the  appellants. 

Mr.  W.  C.  McQuiston,  for  the  appellees. 


214  Elliott  v.  Levings  &  Co.  [June  T., 

Opinion  of  the  Court. 

Mr.  Chief  Justice  Lawkence  delivered  the  opinion  of  the 
Court : 

Both  of  these  cases  were  suits  brought  by  the  assignees  of 
promissory  notes  against  the  maker.  ,  The  defendant,  in  each 
case,  pleaded  the  general  issue  and  a  special  plea,  designed  to 
be  a  plea  of  fraud  and  circumvention  in  obtaining  the  notes. 
To  this  plea  there  was  a  demurrer,  which  the  court  sustained, 
and  this  ruling  of  the  court  is  assigned  for  error. 

In  this  ruling,  the  court  did  not  err.  The  plea,  in  this 
case,  is  not  good  as  against  the  assignee  of  the  note  before 
maturity,  for  a  valuable  consideration.  It  does  not  show  fraud 
and  circumvention  in  obtaining  the  execution  of  the  note,  as 
those  words  in  our  statute  have  been  construed  by  former 
decisions  of  this  court.  It  does  not  aver  that  the  defendant 
did  not  know  he  was  signing  a  promissory  note,  but  merely 
shows  that  by  the  terms  of  an  instrument  attached  to  the  note, 
when  it  was  executed,  it  was  only  to  be  paid  on  a  contingency 
which  did  not  occur,  and  that  this  instrument  was  wrongfully 
detached  from  the  note  after  its  execution.  The  plea  shows, 
not  fraud  in  obtaining  the  execution  of  the  note,  but  fraud 
perpetrated  after  its  execution. 

The  plea  also  alleges  that  the  note,  when  delivered,  was  left 
in  blank  as  to  the  time  of  payment,  and  this  blank  was  after- 
wards improperly  filled  by  the  payee.  This  defense  is  not 
available  against  an  innocent  assignee. 

There  is,  however,  a  defect  in  the  proof,  for  which  the  judg- 
ment must  be  reversed.  The  bill  of  exceptions,  which  pro- 
fesses to  contain  all  the  evidence,  sets  out  the  note,  but  shows 
no  assignment  of  it  by  the  payee  to  the  plaintiff,  and  the  coun- 
sel for  appellant  asks  a  reversal  on  this  ground.  We  find 
among  the  files  a  paper  purporting  to  be  an  amended  bill  of 
exceptions,  which  supplies  the  defect,  but  having  been  filed 
without  suggesting  a  diminution  of  the  record,  and  obtaining 
leave  "to  file  a  supplemental  record,  and  subsequently  to  the 
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filing  of  the  record  itself,  we  can  not  consider  it  a  part  of  the 
record. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


George  Sweetlakd 
v. 

KlJSSELL    TUTHILL. 


1.  Tender — at  what  time  it  may  be  made.  A  debtor  may,  even  after 
suit  is  brought,  and  at  any  time  before  the  trial,  make  a  sufficient  tender 
and  relieve  himself  from  future  costs. 

2.  But  in  such  a  case,  he  should  tender  a  sum  sufficient  to  cover  all  that 
the  creditor  then  has  a  right  to  recover,  whether  of  debt,  interest  or  costs, 
and  if  he  tenders  less,  the  tender  is  not  good,  and  the  plaintiff  would  be 
entitled  to  recover  costs. 

3.  Same — effect  of  verdict  for  a  less  sum  than  was  tendered.  A  debtor 
tendered  his  creditor  a  certain  sum  as  the  amount  due,  which,  being 
refused,  was  deposited  in  court.  Upon  a  trial  by  jury,  a  verdict  was  ren- 
dered for  a  less  sum,  when  the  court  ordered  the  residue  to  be  refunded  to 
the  defendant :  Held,  this  was  error,  the  defendant  having,  by  tendering 
the  sum,  admitted  it  was  due. 

Appeal  from  the  Circuit  Court  of  Perry  county ;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Edward  V.  Pierce  and  Mr.  S.  G.  Parks,  for  the 
appellant. 


Mr.  George  W.  Wall,  for  the  appellee. 


216  SwEETLAND  V.  TuTHILL.  [June   T., 

Opinion  of  the  Court. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  appellant  against 
appellee.  The  declaration  contained  two  special  counts  and 
the  common  money  counts.  The  special  count  was  on  a  prom- 
issory note,  dated  May  1,  1868,  for  $100,  with  interest  at  ten 
per  cent  per  annum.  The  other  special  count  was  on  a  simi- 
lar instrument,  for  $300,  bearing  date  on  the  twenty-second 
day  of  February,  1868.  As  to  the  first  count,  appellee  filed 
no  plea,  but  brought  in  and  tendered  in  court  $110  as  the 
amount  due  on  the  note  declared  on,  but  not  being  received, 
it  was  deposited  with  the  clerk  for  appellant.  A  default  was 
taken  on  that  count. 

Pleas  were  filed  to  the  other  counts  and  a  trial  was  had, 
resulting  in  a  verdict  for  the  defendant  on  these  counts,  and 
the  damages  were  assessed  under  the  first  count  at  $109.91.7. 
Thereupon  the  court  rendered  a  judgment  against  plaintiff  for 
the  costs  of  the  suit.  The  record  is  brought  to  this  court,  and 
we  are  requested  to  reverse  the  judgment  on  various  grounds. 

It  is  first  urged,  that  our  practice  does  not  warrant  the  pay- 
ment of  money  into  court,  so  as  to  escape  payment  of  the  costs 
of  the  suit.  This  may  be  true,  but  we  deem  it  unnecessary  to 
determine  that  question  in  this  case.  The  law  does  clearly 
authorize  a  debtor  to  make  a  tender  of  the  amount  he  owes 
his  creditor,  and  thus  relieve  himself  from  costs,  if  suit  shall 
be  afterwards  brought.  And  no  reason  is  perceived  why  a 
debtor  may  not,  even  after  suit  is  brought,  and  at  any  time 
before  the  trial,  make  a  sufficient  tender  and  relieve  himself 
from  future  costs.  But  in  such  a  case,  he  should  tender  a  sum 
sufficient  to  cover  all  that  the  creditor  then  has  a  right  to 
recover,  whether  of  debt,  interest  or  costs.  If  he  tender  less, 
then  the  tender  is  not  good,  and  the  plaintiff  would  be  enti- 
tled to  recover  costs.  In  this  case,  costs  had  accrued,  which 
appellant  had  a  right  to  recover,  and  the  tender  was  not  suffi- 
cient to  cover  them,  it  only  being  some  eight  cents  more  than 
the  note  and  interest.      He,  then,  remained  liable  for  costs. 
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Had  he  tendered  enough  to  cover  the  debt  and  costs,  then  this 
judgment  would  have  been  proper. 

By  tendering  the  money,  appellee  admitted  the  sum  was  due 
to  appellant,  and  it  was  error  to  order  any  portion  of  the  sum 
to  be  refunded.  The  sum  ordered  to  be  refunded  is  so  small, 
that  if  there  was  no  other  error  in  the  judgment,  it  would  not 
be  disturbed.  But  the  court  rendered  judgment  against  appel- 
lee for  all  costs  which  had  accrued  prior  to  the  day  the  tender 
was  made,  and  against  appellant  for  all  subsequent  costs.  We 
have  seen  that  the  tender  was  not  sufficient  to  exonerate  appel- 
lee from  costs,  and  as  he  failed  in  his  tender,  the  judgment 
should  have  been  against  him  for  the  costs.  The  judgment 
was,  then,  erroneous,  so  far  as  it  was  against  appellant  for  any 
portion  of  the  costs. 

We  have  examined  the  instructions,  and  are  unable  to  see 
that  they  do  not  fairly  present  the  law  of  the  case  to  the  jury. 
Nor  do  we  perceive  that  they  could  have  misled  the  jury,  and 
a  careful  examination  of  the  evidence  shows  that  it  sustains 
the  verdict.  But,  for  the  error  indicated,  the  judgment  of  the 
court  below  is  reversed  and  the  cai^e  remanded,  with  instruc- 
tions to  the  court  below  to  render, a  judgment  against  appellee 
for  the  costs  of  the  suit. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois,  ex  rel. 

Taylor  Gr.  Chase 

v. 

The  County  Court  of  Macoupin  County  et  ah 


1.  Taxation  by  counties — control  thereof  by  the  county  court — who  may 
challenge  their  action  in  that  regard.  To  the  county  court  is  entrusted  by 
law  the  exclusive  power  over  the  county  revenues,  and  their  collection,  and 
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if,  in  their  judgment,  a  tax  which  has  been  ordered  is  found  to  be  unneces- 
sary, they  have  the  right  to  rescind  the  order  and  arrest  the  collection  of 
the  tax. 

2.  So  where  a  county  court  had  ordered  a  tax  for  several  specific  pur- 
poses named  in  the  order,  which  had  been  extended  upon  the  collector's 
book  accordingly,  and  the  successors  in  office  of  such  county  court  ascer- 
tained that  the  indebtedness,  for  the  payment  of  which  one  of  the  specified 
items  of  tax  was  ordered,  had  been  satisfied,  it  was  competent  for  the  court 
to  rescind  the  order  of  their  predecessors,  so  far  as  they  found  the  purpose 
thereof  had  been  subserved. 

3.  And  the  mere  fact  that  a  person  is  a  tax  payer  and  a  resident  in  the 
county  in  which  such  tax  was  ordered,  will  not  authorize  him  to  insist  that 
the  order  directing  the  collection  of  a  tax  for  a  specific  purpose,  shall  be 
restored,  and  the  tax  collected,  when  there  is  no  longer  any  necessity  for 
collecting  such  tax. 

4.  And  where  a  county  court  ordered  a  tax  for  several  specific  purposes, 
a  certain  rate  for  each  separate  purpose,  and  among  them  a  tax  was  ordered 
for  the  purpose  of  paying  the  interest  which  should  accrue  for  the  current 
year  on  a  certain  class  of  bonds  which  had  been  issued  by  the  county,  and 
sufficient  for  that  purpose,  a  holder  of  any  such  bond  can  not  complain 
that  the  county  court  have  arrested  the  collection  of  some  of  the  items  of 
such  tax  not  embraced  in  that  intended  to  pay  the  interest  on  the  bonds. 

Application  for  mandamus.  The  opinion  of  the  court  con- 
tains a  sufficient  statement  of  the  case. 

Messrs.  Welch  &  Palmer,  Jr.,  for  the  relator. 

Messrs.  Thornton  &  Davis  and  Messrs.  Kinaker  & 
"Walker,  for  the  respondents. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  questions  presented  on  this  record  arise  on  a  demurrer 
to  the  return  of  respondents,  to  an  alternative  writ  of  manda- 
mus, issued  out  of  this  court,  on  the  petition  of  Taylor  G. 
Chase,  and  directed  to  the  county  court  of  the  county  of 
Macoupin,  to  compel  them  to  vacate  and  annul  a  certain 
order  entered  by  that  court  on  its  records,  at  the  March  term, 
1870,  by  which  a  former  order  of  that  court,  entered  at  the 
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October  term,  1869,  was  declared  illegal  and  proceedings  under 
it  arrested. 

The  facts  of  the  case  are,  briefly,  that  the  relator  was  a 
holder  of  what  is  called  a  court  house  bond,  with  interest  cou- 
pons attached,  duly  issued  to  him,  under  the  seal  of  the  county 
court  of  Macoupin  county,  under  the  authority  of  an  act  of 
the  general  assembly,  approved  March  9,  1869.  By  this  act, 
it  was  made  the  duty  of  the  county  court  to  levy  a  sufficient 
taxvfrom  year  to  year,  not  exceeding  one  per  cent,  in  addition 
to  the  taxes  then  authorized  by  law,  to  pay  the  interest  on  the 
bonds  to  be  issued  in  good  faith,  for  the  purpose  specified  in 
the  act,  and  the  principal  when  due. 

After  the  issuing  of  the  bond  held  by  relator,  the  county 
court,  at  the  October  term  thereof,  in  1869,  at  a  session 
held  on  the  twenty-third  of  that  month,  entered  an  order 
on  the  record,  directing  that  a  tax  of  one  dollar  on  each  $  100 
valuation  of  the  property  in  the  county  for  the  year  1869 
should  be  levied  to  pay  the  court  house  indebtedness,  and  the 
relator  claims  that  his  bond  was  included  in  this  order,  and 
that  the  county  clerk  duly  and  legally  entered  this  tax  on  his 
tax  books,  and  in  due  time  delivered  the  same  to  the  sheriff 
for  collection,  who  proceeded  to  collect  the  same,  and  who  did 
actually  demand  and  collect  from  many  of  the  tax  payers  of 
the  county  a  part  of  the  same. 

At  the  March  term,  1870,  the  county  court,  in  the  matter  of 
the  assessment  of  the  county  revenue  for  the  year  1869,  on 
motion  by.  certain  tax  payers  of  the  county,  to  declare  illegal 
and  to  direct  the  sheriff  not  to  collect  the  tax  known  and 
described  "  special  tax,"  "  court  house  tax,"  and  "  bond  tax," 
because  made  without  authority  of  law  and  in  violation  of  the 
rights  of  the  tax  payers  of  the  county,  entered  an  order  sus- 
taining the  motion  as  to  the  so-called  "  court  house  tax,"  and 
denied  the  motion  as  to  the  "  special  tax "  and  "  bond  tax," 
and  the  clerk  was  required  to  serve  a  copy  of  the  order  upon 
the  sheriff. 
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The  county  court  make  return  to  the  alternative  writ,  and 
set  out  the  order  of  the  court,  made  at  the  October  term,  1869, 
by  which  it  appears  that  an  order  was  entered  —  1,  for  the 
assessment  of  a  tax  of  forty  cents  on  each  $100  valuation  of 
property,  for  county  purposes,  for  the  year  1869 ;  2,  an  order 
that  a  special  tax  of  one  dollar  on  the  same  valuation  of  prop- 
erty be  levied  for  the  payment  of  the  indebtedness  of  the 
county,  upon  the  assessment  of  that  year ;  3,  an  order  for  a  tax 
of  one  dollar  on  the  same  valuation,  to  be  levied  for  the  pay- 
ment of  court  house  indebtedness ;  4,  an  order  that  a  tax  of 
fifty  cents  on  the  same  valuation,  to  be  levied  for  the  payment, 
first,  of  interest,  and  then  of  the  principal  of  the  court  house 
bonds ;  and,  5,  an  order  directing  the  clerk  to  estimate  and 
extend  these  taxes  on  the  collector's  books  for  1869. 

It  is  order  3,  in  the  series,  vacated  by  the  court  at  the  March 
term,  1870,  and  which  it  is  the  object  of  the  relator  to  restore. 

The  respondents  further  say,  in  their  return,  that,  at  the 
time  order  3  was  entered,  there  was  an  existing  and  unpaid 
court  house  indebtedness  for  work  done  and  materials  furnished 
in  the  erection  of  the  court  house,  which  was  afterwards  fully 
paid  and  discharged,  and  when  they  made  the  order,  at  the 
March  term,  1870,  annulling  order  3,  there  was  no  court  house 
indebtedness  requiring  the  collection  of  such  tax,  or  to  which 
it  could  apply. 

And  they  further  insist,  in  their  return,  that  the  order  for 
the  levy  and  collection  of  a  tax  of  fifty  cents  on  the  $100,  to 
pay  interest  on  the  court  house  bonds,  is  the  only  order  which 
was  made  that  applies  to  the  bond  and  coupons  of  the  relator, 
the  interest  on  which  is  provided  for  by  that  assessment ;  that 
it  is  in  process  of  collection,  and  will  be  collected  before  any 
interest  will  accrue  on  the  bond  of  relator ;  and  they  say  that 
the  assessed  value  of  property  in  the  county  for  1869,  was 
$7,000,000,  and  that  the  tax  of  fifty  cents  on  the  $100,  to  pay 
interest  on  court  house  bonds,  wTill  be  sufficient  to  pay  the 
interest  which  will  accrue  during  the  present  year  upon  those 
bonds  mentioned  in  the  writ. 


1870.]  The  People  ex  rel  v.  County  Couet.  221 

Opinion  of  the  Court. 

The  respondents  also  say,  that  after  the  order  was  made 
annulling  the  tax  to  pay  court  house  indebtedness,  and  which 
the  relator  had  paid  under  the  assessment,  the  tax  was  refunded 
to  him  on  his  own  application,  and  insist  that  he  is  thereby 
estopped  to  complain  of  the  order  arresting  the  collection  of 
that  tax. 

The  respondents  insist  that  the  county  court,  when  they  had 
ordered  a  levy  of  forty  cents,  a  special  tax  of  one  dollar,  and 
the  tax  of  fifty  cents  on  each  $100  valuation,  to  pay,  first,  the 
interest,  and  then  the  principal,  on  the  court  house  bonds,  they 
then  had  exercised  and  exhausted  all  the  power  and  authority 
conferred  by  law,  and  could  not  levy  any  further  tax,  and  the 
respondents  further  aver  that  the  act  of  March  9,  1869,  con- 
ferred no  authority  on  the  court  to  levy  the  tax  of  one  dollar 
on  each  $100,  to  pay  court  house  indebtedness,  but  that  the 
levy  was  made  without  authority  of  law,  and  was  null  and 
void. 

The  demurrer  to  the  return  admits  all  the  facts  well  pleaded, 
but  not  the  conclusions  of  law  which  may  be  supposed  to  flow 
from  them.  It  brings  before  the  court  the  whole  law  of  the 
case,  and  as  we  view  the  case,  the  relator  has  no  right  to  a  per- 
emptory writ. 

The  fact  is  distinctly  stated  in  the  return,  that  a  tax  of  fifty 
cents  on  the  $100  was  levied,  sufficient  to  meet  the  interest  on 
these  bonds ;  that  it  is  in  course  of  collection,  ai>d  will  be  col- 
lected before  any  interest  will  accrue  on  the  bond  held  by 
relator.  This  fact  is  admitted  by  the  demurrer.  If  this  is  so, 
on  what  ground  can  the  relator  complain?  So  long  as  his 
bond  is  provided  for,  he  surely  has  no  right  to  challenge  the 
action  of  the  court  in  their  management  for  the  collection  of 
the  county  revenue.  Before  he  can  successfully  do  this,  it  is 
incumbent  on  him  to  show  he  is  injured  by  such  action.  The 
mere  fact  that  he  is  a  tax  payer  and  a  bond  holder,  and  has 
paid  the  taxes  under  the  rescinded  order,  gives  him  no  such 
right,  and  the  more  especially,  as  on  his  own  application,  the 
taxes  thus  paid  have  been  refunded  to  him. 
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Relator's  counsel  insist,  that  the  fact  being  admitted,  that  he 
is  a  tax  payer  and  a  resident  of  Macoupin  county,  gives  him 
a  standing  in  this  court  to  maintain  mandamus  against  the 
county  court,  to  compel  the  rescission  of  an  illegal  order,  and 
against  the  collector,  to  compel  the  performance  of  a  public 
duty,  such  as  the  collection  of  a  legal  tax,  and  reference  is 
made  to  The  County  of  Pike  v.  The  State,  11  111.  202. 

The  case  cited,  is  very  different  in  principle  from  this  case. 
There,  a  certain  sum  of  money  had  been  appropriated  by  the 
general  assembly  to  the  county,  to  be  expended  in  the  improve- 
ment of  roads,  construction  of  bridges  and  other  public  works, 
by  name,  stating  the  amount  to  be  expended  on  each,  dividing 
the  county  into  districts,  and  making  a  commissioner  for  each 
district,  to  superintend  the  works  within  the  same.  This  act 
was  passed  in  1839,  and  appropriated  $500  to  the  improvement 
of  the  navigation  of  McKee's  creek,  and  relator  was  appointed 
commissioner  to  superintend  the  work. 

The  money  was  to  remain  in  bank,  subject  to  the  order  of 
the  county  commissioners.  They  were  to  draw  one-fourth  of 
the  money  appropriated,  and  apportion  the  amount  among  the 
districts,  and  when  the  commissioner  of  a  district  certified  he 
had  expended  the  amount  appropriated,  the  county  commis- 
sioners were  required  to  draw  the  residue,  in  fourth  parts,  until 
the  whole  should  be  expended.  It  would  appear  that  the 
county  commissioners,  instead  of  depositing  the  fund  in  bank, 
loaned  it  out  at  interest,  and  in  February,  1845,  the  general 
assembly  passed  an  act  legalizing  this  mode  of  using  the  fund, 
and  further  provided,  that  the  county  commissioners  might 
apply  all  such  money,  when  collected,  to  any  and  all  purposes 
they  might  think  proper. 

On  the  application  of  the  relator  for  a  portion  of  the  $500 
appropriated  to  the  improvement  of  McKee's  creek,  three 
installments  of  which  had  been  furnished  by  the  county  com- 
missioners, they  declined  to  comply,  alleging  that,  by  the  act 
of  1845,  they  had  discretionary  power  over  this  fund,  and  that 
they  should  appropriate  it  to  other  objects. 


1870.]  The  People  ex  rel  v.  County  Court.  223 

Opinion  of  the  Court. 

It  was  on  this  state  of  facts  the  mandamus  was  awarded  to 
compel  the  application  of  the  fund  as  directed  by  the  act  of 
1839. 

The  question  arose,  who  should  be  the  relator  in  such  a  case  ? 
The  court  said,  that  depended  upon  the  object  to  be  attained  by 
the  writ.  When  the  remedy  is  resorted  to  for  the  enforcement 
of  a  private  right,  the  person  interested  in  having  the  right 
enforced  must  become  the  relator.  He  is  considered  the  real 
party,  and  his  right  must  clearly  appear.  But  when  the  object 
is  the  enforcement  of  a  public  right,  the  people  are  regarded 
as  the  real  party,  and  the  relator  need  not  show  he  has  any 
legal  interest  in  the  result.  It  is  enough  that  he  is  interested, 
as  a  citizen,  in  having  the  law  executed,  and  the  right  in 
question  enforced. 

The  act  of  March  9,  1869,  is  the  act  in  the  enforcement  of 
which  the  relator  has  any  interest,  and  if  the  fact  appears,  as  it 
does  in  this  case,  that  ample  provision  has  been  made  for  the 
interest  on  his  bond  as  it  may  accrue,  and  as  by  that  act 
required,  he  surely  can  not  complain.  It  certainly  was  not 
the  intention  of  the  general  assembly,  that  the  taxing  power 
should  be  unnecessarily  exercised.  So  long  as  the  county  court 
provided  a  sufficient  fund  to  meet  the  interest,  their  duty  to 
the  bond  holders  was  fully  discharged,  and  that  they  did  so 
provide  in  this  case,  is  admitted. 

The  order  for  a  levy  of  one  per  cent  for  the  payment  of 
court  house  indebtedness,  was,  when  made,  perhaps  proper,  as 
there  was  a  floating  debt  of  this  nature  to  be  provided  for. 

It  is  alleged,  in  the  return,  that  it"  was  not  ordered  for  the 
purpose  of  paying  the  bonded  indebtedness,  and  this  is  admitted. 
It  is  also  alleged  that  it  was  levied  by  their  predecessors  in  office, 
and  this  is  admitted,  and  when  the  respondents  came  to  office, 
that  indebtedness  had  been  paid  and  discharged,  and  this  is 
admitted.  These  being  the  facts,  we  are  at  a  loss  to  perceive  a 
want  of  power  in  the  court  to  arrest  the  collection  of  the  tax, 
there  being  no  use  for  its  avails  for  any  purpose.  Surely,  the 
tax  payers  can  not  complain,  for  the  repeal  of  the  order  was 
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for  their  benefit.  To  the  county  court  is  entrusted  by  law  the 
exclusive  power  over  the  county  revenue,  and  its  collection, 
and  if,  in  their  judgment,  a  tax  which  has  been  ordered,  is 
found  to  be  unnecessary,  they  have  the  right  to  arrest  its  col- 
lection.    This  seems  clear  from  the  constitution  of  the  court. 

The  record  fails  to  show  any  injury  resulting,  or  like  to 
result,  to  any  one,  or  to  the  public,  by  the  abatement  of  this 
tax,  and  it  fails  to  show  that  the  rights  of  the  relator  are,  or 
can  be,  injuriously  affected  by  rescission  of  the  order  directing 
its  levy.  The  People  ex  rel.  Stine  v.  Supervisors  of  Vermilion 
County,  47  111.  256.  In  that  case,  it  was  said,  the  public  con- 
venience and  necessities  are  of  the  first  importance,  and  those 
persons  appointed  as  guardians  over  them,  can  modify,  alter 
or  rescind  any  order  their  predecessors  may  have  made  which 
does  not  involve  the  destruction  of  private  rights. 

Neither  private  nor  public  rights  being  in  any  manner 
injuriously  affected  by  the  rescission  of  the  order  of  October 
23,  1869,  arresting  the  collection  of  the  tax  authorized  by  it, 
we  see  no  ground  for  granting  a  peremptory  writ.  Should  it 
be  granted,  it  would  require  the  county  court  to  do  a  great 
wrong,  by  the  coercion  of  a  tax  which  is  not  wanted  for  any 
purpose.  Better,  far  better,  that  the  money  should  remain  in 
the  pockets  of  the  people  to  whom  it  belongs,  ample  provision 
having  been  made,  in  pursuance  of  the  act  of  March  9,  1869, 
to  meet  the  interest  due  on  relator's  bond,  and  on  all  other 
bonds  of  like  nature. 

The  peremptory  mandamus  is  denied. 

Mandamus  denied. 
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John  M.    Martin  et  al. 

v. 

The  People  of  the  State  of  Illinois. 


1.  Credibility  of  witness — instructions.  On  the  trial  of  a  party- 
indicted  for  murder,  the  court  refused  to  instruct  the  jury,  on  the  request 
of  the  prisoner,  that  they  would  not  be  warranted  in  disregarding  the 
statements  of  certain  witnesses,  unless  their  testimony  had  been  success- 
fully impeached,  and  properly  so,  as  it  was  for  the  jury  to  determine,  in 
view  of  all  the  facts  and  circumstances,  the  degree  of  weight  to  be  given 
to  the  testimony  of  each  witness. 

2.  A  court  can  hardly  err  in  refusing  to  give  any  instruction  which  seems 
designed  to  influence  a  jury  as  to  the  credit  to  be  given  to  particular  wit- 
nesses. 

3.  Criminal  law — bystander  communicating  with  a  juror  during  the  trial. 
The  mere  fact  that  a  bystander  hands  a  slip  of  paper  or  speaks  to  a  juror, 
during  the  progress  of  the  trial  of  a  capital  case,  without  reference  to  the 
character  of  the  communication,  and  without  misconduct  on  the  part  of  the 
juror,  can  not  be  regarded  as  ground  for  a  new  trial,  on  the  theory  that  the 
juror's  mind  was  thereby  diverted  from  the  case. 

4.  So  where  a  bystander,  during  the  progress  of  a  trial  of  a  party  on 
the  charge  of  murder,  handed  to  one  of  the  jurors  five  dollars  which  he 
owed  him,  and  for  no  other  purpose  than  the  payment  of  the  debt,  it  was 
held,  while  there  was  an  impropriety  in  approaching  a  juror  for  any  pur- 
pose, under  such  circumstances,  without  first  obtaining  the  leave  of  the 
court  and  the  consent  of  the  parties,  yet,  as  the  transaction  was  entirely 
innocent  in  its  character,  and  no  harm  to  the  prisoner  resulted,  it  was  not 
ground  for  a  new  trial. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson  county  ; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  E.  Y.  Pierce  and  Messrs.  Tanner  &  Casey,  for  the 

plaintiffs  in  error. 

Mr.  W.  Bushnell,  Attorney  General,  for  the  People. 
15 — 54th  III. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  indictment  for  murder.  The  defendants  were 
found  guilty  and  sentenced  to  the  penitentiary  for  fourteen 
years. 

It  is  not  denied  the  evidence  sustains  the  verdict,  if  the  testi- 
mony of  Mary  Hartsock  is  to  be  believed.  It  is  urged  there  are 
inconsistencies  and  contradictions  in  her  evidence,  but  they  are 
not  of  a  character  to  justify  us  in  saying  the  jury  should  not  have 
given  her  credit.  Having  her  before  them,  and  observing  her 
appearance  on  the  stand,  and  manner  of  testifying,  they  could 
judge  better  than  we  can  whether  she  testified  honestly.  Besides, 
her  testimony  was  not  unsupported,  and,  after  a  careful  scru- 
tiny of  all  the  evidence,  we  are  clearly  of  opinion  we  ought 
not  to  grant  a  'new  trial  on  the  ground  that  the  verdict  was 
not  rightfully  found. 

It  is  also  urged  that  several  of  the  instructions  for  the  people 
were  erroneous.  It  is  true,  several  of  them  are  mere  abstract 
legal  propositions,  and  one  of  them  is  so  obscurely  expressed 
that  it  is  not  easy  to  comprehend  its  meaning,  but  none  of 
them  can  have  misled  the  jury. 

Counsel  also  insist  that  the  court  erred  in  refusing  instructions 
asked  by  defendants,  authorizing  the  jury  to  disregard  the  tes- 
timony of  certain  witnesses,  if  the  jury  believed  they  had  been 
successfully  impeached.  The  court  had  already  accurately  laid 
down  the  law  on  this  question  in  two  distinct  instructions,  and 
very  properly  refused  to  repeat  the  same  proposition  in  all  the 
forms  which  the  ingenuity  of  counsel  could  make  it  assume. 
It  is  also  urged  that  the  court  erred  in  refusing  to  instruct  the 
jury  that  they  would  not  be  warranted  in  disregarding  the 
statements  of  certain  witnesses,  unless  their  testimony  had  been 
successfully  impeached.  This  instruction  was  properly  refused, 
as  it  was  for  the  jury  to  determine,  in  view  of  all  the  facts  and 
circumstances,  the  degree  of  weight  to  be  given  to  the  testi- 
mony of  each  witness.     The  jury  might  consider  the  witnesses 
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named  perfectly  honest,  but  yet  mistaken  in  portions  of  their 
evidence,  or  even,  if  their  evidence  was  uncontradicted  by  that 
of  others,  there  might  be  portions  of  it  so  improbable  that  a 
jury  would  be  inclined  to  doubt  its  truth.  A  court  can  hardly 
err  in  refusing  to  give  any  instruction  which  seems  designed 
to  influence  a  jury  as  to  the  credit  to  be  given  to  particular 
witnesses. 

During  the  progress  of  the  trial,  a  bystander  handed  to  one 
of  the  jurymen  five  dollars,  and  counsel  seem  chiefly  to  rely 
on  this  as  ground  for  a  new  trial.  The  fact  is  shown  by  the 
affidavit  of  one  of  the  counsel  for  the  defendant,  who  saw  the 
transaction,  and  called  the  attention  of  his  associate  counsel  to 
it  at  the  time.  It  is  evident  from  this  that  there  was  no  secrecy 
in  the  matter,  or  attempt  at  concealment.  The  affidavits  of 
the  juror,  and  of  the  person  who  handed  him  the  money,  were 
taken,  and  it  appears  the  latter  was  indebted  to  the  juror,  and 
handed  him  this  money  in  payment.  Both  deny  any  improper 
motive,  and  none,  indeed,  could  have  been  suspected  by  coun- 
sel, or  they  would  have  called  the  attention  of  the  court  to  the 
transaction  at  the  time.  It  was  an  impropriety  on  the  part  of 
the  bystander  to  approach  a  juror  for  any  purpose,  without 
first  obtaining  the  leave  of  the  court  and  the  consent  of  par- 
ties, but  as  this  transaction  is  shown  to  have  been  innocent  in 
itself,  and  can  have  worked  the  defendants  no  prejudice,  it  can 
not  be  held  a  sufficient  ground  for  a  new  trial.  It  is  urged 
that,  although  the  transaction  was  an  innocent  one,  it  must 
have  diverted  the  mind  of  the  juror  from  the  trial.  But  the 
diversion  could  have  been  only  momentary,  as  there  was  no 
conversation,  and  the  juror  swears  he  lost  none  of  the  evidence. 
A  juror  sitting  at  the  end  of  the  box  next  to  the  public  por- 
tion of  the  court  room,  as  these  rooms  are  ordinarily  arranged, 
could  not  prevent  a  bystander  from  handing  him  a  slip  of 
paper,  or  from  speaking  to  him,  and  if  we  were  to  hold  that 
such  a  communication,  without  reference  to  its  character,  and 
without  misconduct  on  the  part  of  the  juror,  would  be  ground 
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for  setting  aside  a  verdict,  on  the  theory  that  the  juror's  atten- 
tion had  been  distracted,  it  would  be  easy  for  the  friends  of  the 
prisoner,  in  almost  every  criminal  case,  to  lay  sure  grounds  for 
a  new  trial,  and  thereby  defeat  the  administration  of  justice. 

It  is  suggested  by  counsel  that  the  record  shows  no  arraign- 
ment. This  is  an  error.  The  record  states  in  explicit  terms 
that  the  prisoners  were  arraigned. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed 

Judgment  affirmed. 


Chaeles  D.  Arter  et  al. 

v. 

The  People  of  the   State  of  Illinois,  for  use,  etc. 

Replevin  bond — its  requisites.  It  is  essential  to  the  validity  of  a  replevin 
bond  that  the  name  of  the  defendant  in  the  suit  appear  therein ;  being 
defective  in  that  regard  it  is  a  nullity,  and  the  omission  can  not  be  supplied 
by  averment  or  otherwise. 

Appeal  from  the  Circuit  Court  of  Union  county ;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  H.  Mulkey  and  Mr.  D.  T.  Linegar,  for  the 
appellants. 

Mr.  John  M.  Lansden,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  sheriff's  bond,  against  him  and 
his  sureties,  brought  by  appellees  in   the   Alexander   circuit 
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court,  and  which  was  subsequently  transferred  to  Union  county 
on  a  change  of  venue,  and  was  there  tried,  and  a  judgment 
rendered  against  defendants,  from  which  they  appeal  to  this 
court. 

The  breach  alleged  is,  that  a  writ  of  replevin  was  sued  out 
of  the  Alexander  circuit  court  in  favor  of  "  The  Cairo  Demo- 
crat Company,"  and  against  John  W.  Trover,  and  placed  in 
the  hands  of  Arter  to  execute  as  sheriff;  that  he  executed  the 
writ  by  seizing  the  property  therein  named  and  delivering  it  to 
plaintiffs  in  that  suit,  without  first  taking  a  bond  as  required 
by  the  statute ;  that,  on  the  trial  of  that  suit,  Trover  was 
adjudged  not  to  be  guilty,  and  the  property  seized  under  the 
writ  of  replevin  was  ordered  to  be  returned  to  him,  but  the 
plaintiffs  in  that  suit  had  failed  to  make  return  of  the  property, 
whereby  Trover  lost  the  same,  and  had  sustained  damage. 

Appellants  filed  to  the  declaration  the  plea  of  non  est  factum, 
also  a  special  plea,  that  appellant,  Arter,  did,  before  he  exe- 
cuted the  writ  of  replevin,  take  of  and  from  the  plaintiff  in 
that  suit  a  replevin  bond,  which  is  set  out  in  the  plea  at  length. 
An  examination  of  the  bond  fails  to  show  that  defendant's 
name  was  inserted  in  the  bond,  or  that  any  language  was  used 
from  which  it  could  be  ascertained  in  what  suit  the  bond  was 
given.  The  plea  avers  that  the  bond  was  filed  with  the  papers 
in  the  case  in  the  Alexander  circuit  court,  and  that  Trover  did 
not  except  thereto,  and  that  the  bond  was  taken  in  that,  and 
not  in  any  other  case. 

To  this  plea,  appellees  filed  a  demurrer,  which  was  sustained 
by  the  court,  and  defendants  thereupon  withdrew  the  plea  of 
non  est  factum,,  and  abided  by  their  special  plea.  Failing  to 
further  plead,  the  court  rendered  a  judgment  for  the  penalty 
of  the  bond,  and  assessed  plaintiff's  damages,  and  rendered 
judgment  against  defendants,  and  they  bring  the  case  to  this 
court  on  appeal,  and  assign  for  error  the  sustaining  of  the 
demurrer  to  their  special  plea. 

The  bond  set  out  in  the  plea  is  fatally  defective.  No  suit 
could  be  maintained  upon  the  bond  with  the  unfilled  blank,  in 
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which  the  name  of  the  defendant  in  the  replevin  suit  should 
have  been  inserted,  because,  in  that  condition,  it  is  incomplete. 
It  does  not  designate  in  what  case,  or  for  whose  benefit,  it  was 
taken.  It,  as  executed,  fails,  of  course,  to  indicate  in  whose  favor 
the  suit  shall  be  decided  before  the  return  is  to  be  made,  or  to 
whom  it  shall  be  made.  This  is  material,  and  to  have  inserted 
Trover's  name  in  the  blank  would  have  been  a  material  altera- 
tion, and  such  as,  if  made  without  the  consent  of  the  obligors, 
would  avoid  it. 

If  such  an  alteration  would  avoid  it,  we  are  at  a  loss  to  per- 
ceive how  the  blank  can  be  supplied  by  averment  and  proof. 
To  do  so  would,  in  eifect,  produce  the  same  change.  It  would 
operate  to  change  the  whole  purport  of  the  instrument  and 
to  impose  burdens  and  liabilities  on  the  sureties  which  they 
never  assumed.  It  would  be  to  render  them  liable  for  a 
failure  to  return  the  property  to  Trover  when  they  entered 
into  no  such  obligation.  The  undertaking  of  a  security  is 
always  construed  strictly.  It  is  never  enlarged  beyond  his 
undertaking,  and  to  permit  the  blank  to  be  filled  in  this  bond 
by  the  insertion  of  Trover's  name,  or  to  be  supplied  by  aver- 
ment and  proof,  would  be  to  enlarge  the  undertaking  of  the 
sureties  on  this  bond.  We  are,  therefore,  of  opinion  that  the 
court  below  decided  correctly  in  sustaining  the  demurrer  to 
this  plea,  and  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 
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Fischer,  an  infant  not  named, 
By  his  next  friend, 


John  Fischer. 


1.  Service  of  process  in  chancery.  In  a  suit  in  chancery  against  an 
infant  not  named,  and  another,  the  return  on  the  summons  showed  service 
by  "  leaving  a  true  copy  of  the  within  for  the  infant  not  yet  named,  with  a 
white  person  over  the  age  of  fourteen  years,  at  the  usual  place  of  abode  of 
said  infant,  first  explaining  the  contents  of  this  writ :"  Held,  this  did  not 
show  proper  service  as  to  the  infant.  It  did  not  show  that  the  person  with 
whom  the  copy  was  left  was  a  member  of  the  family  in  which  the  infant 
dwelt,  nor  that  the  contents  of  the  paper  were  explained  to  such  person. 

2.  Testimony  in  chancery — by  whom  to  be  taken.  Testimony  in  a  suit 
in  chancery  appeared  to  have  been  taken  by  a  person  without  any  appoint- 
ment of  record  for  the  purpose :  Held,  he  had  no  power  to  take  it,  and,  as 
against  an  infant  defendant  it  was  rejected. 

3.  Infants — guardians  at  litem — can  not  consent.  An  infant  defendant 
in  chancery  can  not  consent,  nor  can  his  guardian  ad  litem  for  him,  to  the 
taking  of  testimony  before  a  person  not  properly  authorized  to  take  it.  A 
guardian  ad  litem  can  not  admit  away  any  of  the  rights  of  an  infant  or  bind 
him  by  consent  to  an  act  which  may  be  prejudicial  to  the  infant. 

4.  Witness — competency.  A  bill  in  chancery  was  filed  against  an  infant, 
for  the  purpose  of  having  the  title  of  certain  land  which  had  become  vested 
in  the  infant  by  inheritance  from  his  father,  who  had  died,  declared  to  be 
held  in  trust  for  the  complainant,  on  the  allegation  that  the  land  was  pur- 
chased and  paid  for  by  complainant,  but  by  the  procurement  of  third  per- 
sons, was  conveyed  to  the  father  of  the  infant  defendant,  without  the 
knowledge  or  consent  of  the  grantee  or  of  the  complainant :  Held,  the  com- 
plainant was  not  a  competent  witness  in  his  own  behalf.  He  was  incom- 
petent at  common  law,  and  was  not  within  any  of  the  exceptions  of  the 
act  of  1867. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below  by 
John  Fischer,  the  purpose  of  which  is  disclosed  in  his  bill  of 
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complaint,  which  alleges  "that  in  the  year  1857  he  bought  of 
Theodore  Hilgard,  Senior,  the  following  described  real  estate  in 
said  county,  to-wit :  a  tract  of  land  in  the  corporation  of  West 
Belleville,  being  a  part  of  the  southwest  fractional  quarter  of  sec- 
tion 21,  in  township  one  (1)  north  range  eight  (8)  west,  commen- 
cing s  1 0°  east  fifty-seven  and  a  half  feet  of  the  northeast  corner 
of  Mill  and  1st  South  street  (being  the  southeast  corner  of  Mr. 
Frederick  V.  Schrader's  lot  235,  in  the  town  of  West  Belle- 
ville), thence  south  31°  east  126  feet,  thence  north  71°  east 
fifty-nine  and  a  half  feet,  thence  north  5°  west  one  hundred  and 
seven  and  a  half  feet,  thence  north  82°  west  eighty-eight  feet, 
thence  south  31°  east  forty-one  and  a  half  feet,  to  the  place  of 
beginning,  for  the  sum  of  eighty  dollars ;  that  he  paid  out  of 
his  own  means  the  purchase  money  in  full  to  said  Hilgard  for 
said  lot  of  land ;  that  he  has  paid  the  taxes  on  said  land  faith- 
fully and  invariably  up  to  the  present  time ;  that  he  has  built 
a  house  on  said  land,  and  has  otherwise  improved  the  same, 
and  has  continued  to  reside  on  it  up  to  the  present  time ;  that 
said  land  was  bought  by  your  said  orator,  paid  for  by  him,  the 
taxes  paid  on  it  by  him  ;  said  land  was  built  and  resided  on  by 
him,  as  aforesaid,  and  that  it  is  his  property.  But  your  orator 
further  shows  unto  your  Honor,  that,  though  the  aforesaid  land 
was  bought  and  paid  for  by  him,  when  the  deed  for  said  land 
came  to  be  made  by  said  Hilgard  and  wife  by  their  attorney 
in  fact,  Edward  Tittmann,  without  the  knowledge  or  consent 
of  your  said  orator,  and  at  the  instigation  and  instance  of  your 
orator's  mother,  Christina  Wiemuller,  and  by  her  management 
and  contrivance,  with  said  Hilgard  and  Tittmann,  the  said  deed 
was  made  and  executed  to  Paulus  Fischer,  the  minor  brother 
of  your  orator — he,  the  said  Paulus,  being  under  age  and  with- 
out the  least  agency  in  the  matter  of  buying  said  land  or  pro- 
curing said  deed,  and  in  truth  and  in  fact,  the  said  Paulus 
never  thought  of  purchasing  said  land,  nor  of  paying  for  the 
same,  nor  of  getting  a  deed  therefor,  and  never  paid  a  cent  of 
tax  thereon.     Your  orator  further  shows  unto  your  Honor, 
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that  ever  since  the  making  of  said  deed  it  has  been  the  under- 
standing, by  and  between  all  the  parties  concerned,  that  said 
land  was  bought  and  paid  for  by,  and  belonged  to  your  orator, 
and  that  a  deed  was  at  some  time  to  be  executed  to  him  for  it. 
But  the  grantee  in  said  deed  being  your  orator's  younger 
brother,  your  orator  has  never  urged  the  matter  of  said  deed 
until  now  that  he  is  about  to  be  disturbed  in  his  ownership,  his 
said  brother  being  dead.  Your  orator  further  showTs  unto  your 
Honor  that  the  said  Paulus  Fischer,  your  orator's  brother,  died 
about  two  weeks  previous  to  the  filing  of  this  bill,  leaving  sur- 
viving him  his  widow,  Margaretha  Fischer,  and  an  infant  son 
about  two  weeks  old,  and  not  yet  named.  In  consideration  of 
the  premises,  your  said  orator  prays  your  Honor  that  the  said 

Margaretha  Fischer  and  the  said  Fischer,  infant  son 

of  said  Paulus  Fischer,  deceased,  be  made  parties  defendant 
to  this  bill  of  complaint ;  that  they  be  commanded  to  appear 
at  the  next  term  of  this  Honorable  Court,  and  fully  answer 
the  several  allegations  of  this  bill ;  that  a  guardian  ad  litem  be 
appointed  for  said  minor  child,  and  that  on  a  hearing  of  this 
cause,  your  honor  will  decree  that  said  deed  be  corrected  or 
that  a  proper,  good  and  sufficient  deed  be  executed  by  the 
master  in  chancery  to  your  orator  for  said  land,  and  that  your 
Honor  will  grant  such  other  and  further  relief  as  the  nature 
of  the  case  may  demand." 

The  proceedings  prior  to  the  decree,  and  upon  which  error 
is  assigned,  are  set  forth  in  the  opinion  of  the  court. 

On  the  final  hearing,  the  court  below  found  the  facts  sub- 
stantially as  alleged  in  the  bill,  and  decreed  "  that  a  resulting 
trust  be  declared  in  the  said  Paulus  Fischer,  of  and  concerning 
said  land  for  the  benefit  of  said  complainant,  that  said  land 
belongs  to  said  complainant,  that  said  deed,  from  said  Hilgard, 
by  Tittmann,  his  attorney  in  fact,  to  said  Paulus  Fischer,  be 
declared  null  and  void,  and  that  the  master  in  chancery  be 
ordered  to  execute  and  deliver  within  thirty  days  a  good  and 
sufficient  deed  for  said  land  to  complainant,  in  default  of  the 
same  being  done  by  the  defendant  in  this  cause." 
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Thereupon  a  writ  of  error  was  sued  out  in  the  name  of  the 
infant  defendant  by  his  next  friend. 

Messrs.  Winkelman  &  Boneau,  for  the  plaintiff  in  error. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  in  the  St.  Clair  circuit  court, 
filed  by  John  Fischer  against  Margaretha  Fischer  and  her 
infant  child,  not  named,  the  scope  of  which  was,  to  declare  a 
trust  in  this  infant  of  a  certain  lot  of  ground  in  West  Belle- 
ville for  the  use  and  benefit  of  complainant. 

The  defendant  Margaretha  was  duly  served  with  process,  and 
her  default  entered.  A  guardian  ad  litem  was  appointed  for 
the  infant,  who,  in  pursuance  of  a  rule  for  such  purpose,  filed 
the  usual  brief  answer,  and  the  cause  referred  to  the  master  in 
chancery  to  take  testimony,  who  made  his  report  of  the  evi- 
dence, whereupon  the  court  decreed  as  prayed. 

To  reverse  this  decree,  the  infant  defendant,  by  his  next 
friend,  brings  the  record  here  by  writ  of  error,  and  assigns  for 
error,  want  of  jurisdiction  of  the  person  of  the  infant,  he  not 
having  been  served  with  process ;  permitting  the  complainant 
to  be  a  witness  in  his  own  behalf,  on  his  own  motion  ;  receiv- 
ing the  paper  as  evidence  purporting  to  be  the  deposition  of 
Christina  Wiemuller;  rendering  a  decree  against  the  infant 
defendant  without  sufficient  proof,  and  last,  that  the  decree  is 
unsupported  by  the  evidence. 

No  brief  has  been  furnished  by  the  defendant  in  error,  and 
we  have  considered  the  case  ex  parte,  and  with  regard  alone  to 
the  infant  defendant,  and  to  the  service  of  process  upon  him. 

The  return  of  the  sheriff  is  as  follows  :  "  Served  by  read- 
ing and  delivering  a  true  copy  of  the  within  to  Margaretha 
Fischer,  and  leaving  a  true  copy  of  the  within  for  the  infant 
not  yet  named,  with  a  white  person  over  the  age  of  fourteen 
years,  at  the  usual  place  of  abode  of  said  infant,  first  explain- 
ing the  contents  of  this  writ.     October  16,  1867."     That  this 
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service  is  not  in  conformity  with  the  statute,  so  far  as  the  infant 
is  concerned,  is  very  apparent.  It  does  not  state  that  the  white 
person  with  whom  the  copy  was  left  was  a  member  of  the 
family  in  which  the  infant  dwelt,  nor  that  the  contents  of  the 
paper  were  explained  to  such  person.  To  whom  the  contents 
were  explained  by  the  officer  is  not  stated.  The  court  can 
intend  nothing  in  support  of  a  return  like  this. 

A  guardian  was  appointed  by  the  court  for  this  infant,  and 
he  put  in  a  mere  formal  answer,  but  did  not  defend  vigorously 
the  interests  of  the  infant.  He  did  not  attend  the  examination 
of  the  witnesses,  or  make  objection  to  the  testimony  of  com- 
plainant or  to  the  affidavit  of  Christina  Wiemuller,  taken  with- 
out authority,  and  by  a  person  having  no  power  to  take  it. 
The  record  does  not  show  that  M.  W.  Weir  was  appointed  a 
special  master  by  the  court  to  take  testimony,  and  it  was  not 
competent  for  the  infant  to  consent  thereto,  nor  for  the  guar- 
dian ad  litem  in  his  behalf.  This  person  can  not  admit  away 
any  of  the  rights  of  an  infant,  or  bind  him  by  consent  to  an 
act  which  may  be  prejudicial  to  the  infant.  The  record  seems 
to  show  a  contrived  case  by  which  this  infant,  "  muling  and 
puking  in  his  nurse's  arms " — the  only  heir-at-law  of  his 
deceased  father,  in  whom  the  legal  title  to  this  lot  had  been 
legally  placed — was  to  be  deprived  of  his  estate  by  the  combi- 
nation of  complainant  and  his  mother,  Christina  Wiemuller. 
The  complainant  was  not  a  competent  witness  to  prove  his  own 
case,  not  having  been  called  by  the  adverse  party  to  testify. 
He  was  incompetent  at  common  law — Mixell  v.  I/utz,  34  111. 
382 — and  also  by  the  terms  of  the  second  section  of  the  statute 
relating  to  the  competency  of  witnesses  in  civil  cases — Sess. 
Laws  1867,  p.  183 — not  being  within  any  of  the  exceptions  of 
that  act.  The  court  erred  in  rendering  a  decree  on  complain- 
ant's testimony.  The  testimony  of  the  other  witness  was  not 
taken  under  the  order  of  the  court,  and  the  guardian  ad  litem 
had  no  power  to  consent  to  its  being  taken  as  against  the  infant. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


236  Mugge  v.  Ewing  et  al.  [June  T., 

Syllabus.     Opinion  of  the  Court. 


George  Mugge 

V. 

William  Ewing  et  ah 


Creditor's  bill — who  may  maintain  it.  A  surety  who  had  paid  a  judg- 
ment recovered  against  himself  and  his  principal,  joined  with  other  credi- 
tors, after  the  death  of  the  principal  debtor,  in  a  bill  in  chancery  to  set 
aside  a  conveyance  made  by  him  in  his  lifetime,  for  the  purpose,  as  was 
alleged,  of  defrauding  his  creditors :  Held,  such  surety  stood  in  the  position 
of  a  simple  contract  creditor,  not  having  obtained  a  judgment  against  his 
principal  in  his  lifetime,  or  obtained  an  allowance  of  the  claim  against  his 
estate,  and  therefore  was  not  in  a  position  to  maintain  a  bill  of  that  char- 
acter. 

Writ  of  Error  to  the  Circuit  Court  of  Gallatin  county  ;  the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Olney  and  Messrs.  Mulkey,  Wall  &  Wheeler, 
for  the  plaintiff  in  error. 

Messrs.  Bowman,  Burnett  &  Wasson  and  Mr.  T.  B.  Tan- 
ner, for  the  defendants  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  brought  by  Franklin  L.  Ehoads, 
Nicholas  Schrak,  William  Ewing,  Newton  Downey  and  Conrad 
Fraus,  as  creditors  of  one  Frederick  Craul,  deceased,  to  set 
aside  a  conveyance  of  certain  real  estate  made  by  him  to  George 
Mugge,  and  after  his  death  re-conveyed  by  said  Mugge  to  his 
widow.  There  is  little  doubt,  on  the  evidence,  that  these  con- 
veyances were  voluntary,  and  made  for  the  purpose  of  defraud- 
ing creditors,  but  the  decree  must  be  reversed  on  other  grounds. 
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One  Herod  became  a  party  complainant  pending  the  suit,  and 
the  court  allowed  his  claim,  which  was  based  on  the  ground  that 
he  had  paid  $664.20  upon  a  judgment  obtained  against  himself 
and  Craul,  in  which  he  was  merely  CrauPs  surety.  There  is  no 
evidence  that  he  was  merely  surety  for  Craul,  and  even  if  there 
had  been,  he  stood  in  the  position  of  a  simple  contract  creditor. 
He  had  neither  obtained  judgment  against  Craul  in  the  life 
time  of  the  latter,  nor  had  his  claim  been  allowed  against 
CrauPs  estate.  He  is  not,  therefore,  in  a  position  to  seek  the 
aid  of  a  court  of  equity  by  a  bill  of  this  character. 

The  court  also  found  five  hundred  and  eighty-nine  dollars 
due  to  Mathias  Bonenberger.  He  is  also  a  mere  simple  con- 
tract creditor. 

We  do  not  find  any  evidence  in  the  record  to  support  the 
claim  of  Downey. 

The  amended  bill  alleges  that  the  debts  from  Craul  to  the 
complainants  accrued  before  the  conveyance  to  Mugge.  There 
is  no  proof  of  this  except  as  to  the  judgment  in  favor  of 
Rhoads.  The  complainants  must  recover,  if  at  all,  according 
to  the  allegations  of  their  bill.  The  case  must  be  reheard  and 
further  proof  taken. 

Decree  reversed. 


Rebecca  Bowles,   Administratrix, 

v. 

David  Lambert  et  al.  Administrators. 


Contract.  An  action  was  brought  upon  a  writing  as  follows :  "  I  owe 
the  estate  of  Zenas  Warden  $190.15.  May  13,  1863."  It  appeared  the 
party  whose  name  was  signed  thereto  had  been  in  the  habit  of  giving  simi- 
lar papers  to  those  who  had  accounts  with  him,  as  statements  merely  of 
their  accounts,  and  not  as  promissory  notes,  and  as  there  was  no  payee 
named,  it  was  inferred  the  writing  was  intended,  not  as  a  promissory  note, 
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but  only  as  a  statement  of  the  balance  of  his  account  at  that  time  with  the 
estate  of  Warden,  and  it  was  given  effect  accordingly. 

Appeal  from  the  Circuit  Court    of  Gallatin  county;  the 
Hon.  Andrew  D.  Duff,  Judge ,  presiding. 


This  was  an  action  of  assumpsit,  brought  by  the  administra- 
tors of  Zenas  Warden,  deceased,  against  the  administratrix  of 
Joseph  Bowles,  deceased,  upon  the  following  writing : 

"  I  owe  the  estate  of  Zenas  Warden  one  hundred  ninety 
15-100  dollars.     May  13,  1863. 

"Joseph  Bowles." 

The  bookkeeper  of  Bowles  testified  that  a  settlement  of 
accounts  was  had  between  Bowles  and  the  then  sole  adminis- 
tratrix of  Warden's  estate,  one  of  the  plaintiffs,  on  the  twenty- 
seventh  of  August,  1863,  and  a  note  was  given  for  the  balance 
upon  the  books  found  to  be  due  the  estate,  as  follows : 

"  Bowlesville,  III.,  August  27,  1863. 
$174.57.     One  day  after  date  I  promise  to  pay  Mrs.  Emily 
Warden,  administratrix  of  the  estate  of  Zenas  Warden,  dec'd, 
one  hundred  seventy-four  and  57-100  dollars,  value  received. 

"  Jos.  Bowles." 

The  witness  testified  that  this  note  had  been  fully  paid,  the 
last  payment  upon  it  being  made  March  19, 1864.  The  admin- 
istratrix made  no  claim  of  any  other  matter  due  her,  either 
when  the  note  was  given  or  when  it  wTas  paid. 

The  witness  stated  further,  that  Bowles  operated  a  coal  mine 
and  run  a  store,  and  was  in  the  habit  of  giving  statements  of 
account  to  those  he  had  dealings  with,  on  application,  which 
statements  were  usually  in  about  these  words,  "  I  owe  you  (so 
much),"  and  signed  his  name  to  them.  He  never  regarded 
these  statements  as  notes  or  obligations,  and  never  took  them 
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in  on  final  settlement  with  parties  who  held  them ;  had  him- 
self settled  for  Bowles  with  persons  who  held  such  statements 
and  did  not  take  them  up. 

Charles  JR.  Forns  testified  for  the  defendant,  that,  in  the 
spring  of  1864,  he  called  on  Mrs.  Warden,  who  was  then 
administratrix  of  Warden's  estate,  to  buy  a  horse  on  credit, 
and  told  her  he  supposed  she  did  not  need  the  money  then,  as 
she  had  money  coming  to  her  from  Bowles,  at  the  mines,  and 
she  replied,  that  she  had  collected  all  that  was  due  from  Mr. 
Bowles,  and  that  she  must  have  the  money  for  the  horse. 

The  trial  resulted  in  a  judgment  for  the  plaintiffs  for  $250.40. 
The  defendant  thereupon  appealed. 

Mr.  Charles  Burnett  and  Mr.  William  Thomas,  for  the 
appellant. 

Mr.  William  G.  Bowman,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees  against 
appellant,  as  administratrix,  on  this  instrument:  "I  owe  the 
estate  of  Zenas  Warden  one  hundred  and  ninety  dollars  15-100. 
May  13,  1863.  Joseph  Bowles."  On  a  trial  in  the  court  below, 
plaintiffs  recovered  a  judgment  for  $250.40,  which  Avas  to  be 
paid  in  due  course  of  administration  from  newly  discovered 
assets.  Defendant  appealed,  and  has  brought  the  record  to 
this  court. 

It  appears  from  the  evidence  that  Bowles,  in  his  life  time, 
was  in  the  habit  of  giving  to  those  who  had  accounts  with  him 
similar  papers  as  statements,  merely,  of  their  accounts,  and 
not  as  promissory  notes ;  and  inasmuch  as  there  is  no  person 
named  in  this  instrument  as  payee,  we  infer  that  it  was  intended 
only  as  a  statement  of  the  balance  of  his  account  with  the 
estate  of  Warden.     It  was  evidence  that  Bowles  then  owed 
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the  estate  the  sum  specified  therein.  If  it  was  not  a  promis- 
sory note,  but  merely  a  statement  of  the  account,  the  subsequent 
settlement  and  the  giving  of  the  note  for  $174.57  operated 
to  cancel  it,  as  the  amount  named  in  it  must  have  been  taken 
into  account  in  the  settlement.  This  instrument  is  widely 
different  from  the  note  subsequently  given.  That  has  all  the 
forms  requisite  to  clearly  indicate  that  it  was  intended  as  a 
note,  while  the  instrument  sued  upon  has  the  form  only  of  a 
mere  memorandum  of  the  balance  of  the  account. 

Again,  Mrs.  Warden  stated  to  Forns  in  1864,  when  he  pro- 
posed to  purchase  a  horse  of  her,  that  Bowles  owed  her  noth- 
ing ;  and  the  note  given  to  her  as  administratrix  by  Bowles 
the  following  August,  was  paid  in  full  in  1864,  and  the  clerk 
who  paid  it  for  Bowles  states  that  she  made  no  claim  at  that 
time,  or  when  the  note  was  given,  that  any  other  sum  was  due. 
When  it  is  remembered  that  this  is  claimed  as  owing  to  the 
estate,  and  as  the  note  was  not  suffered  to  remain  unpaid  for 
any  great  length  of  time,  we  can  hardly  believe  that,  had  this 
instrument  been  regarded  as  a  note  and  the  sum  unpaid,  it 
would  have  been  suffered  to  remain  such  a  length  of  time 
without  an  effort  for  its  collection.  We  are,  therefore,  of 
opinion  that  the  evidence  fails  to  sustain  the  verdict,  and  the 
court  below  should  have  granted  a  new  trial.  The  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Mount  Carbon  Coal  &  Kailroad  Co.  et  al. 

v. 

I,  Blanchard  et  al. 

1.  Joinder  of  parties  complainant  in  chancery.  "Where  a  tax  is  sought 
to  be  levied  without  authority,  several  property  owners,  having  a  common 
interest  in  the  subject,  and  asking  relief  against  the  same  injury  on  the 
same  ground,  may  join  in  a  bill  to  restrain  its  collection. 
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2.  Multifariousness.  Where  several  property  owners  join  in  a  bill 
in  chancery,  to  restrain  the  collection  of  an  illegal  tax  assessed  against 
them  severally,  asking  relief  against  the  same  injury  on  the  same  ground, 
that  is  not  joining  in  one  bill  such  distinct  and  independent  matters  as 
will  render  the  bill  multifarious. 

3.  School  tax — power  of  school  directors  without  a  vote  of  the  people. 
Under  the  forty-fourth  section  of  the  school  law  of  1865,  school  directors 
may  levy  a  tax  of  one  per  cent  upon  property  in  the  district,  for  school 
purposes,  without  being  specially  authorized  so  to  do  by  a  vote  of  the  peo- 
ple ;  but  a  tax  levied  by  the  directors  for  the  purpose  of  building  a  school 
house,  without  a  vote  of  the  people  favorable  to  such  purpose  being  first 
had,  as  required  in  section  forty-eight  of  that  act,  is  unauthorized  and 
illegal. 


Appeal  from  the  Circuit  Court  of  Jackson  county ;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Thomas  G.  Allen,  for  the  appellants. 

Mr.  William  J.  Allen,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  for  an  injunction,  in  the  Jack- 
son circuit  court,  by  the  Mount  Carbon  Coal  &  Railroad  Co. 
and  Andrew  C.  Bryden,  against  the  school  directors  of  school 
district  No.  2,  in  township  9  south,  range  2  west,  in  Jackson 
county,  to  which  the  county  clerk,  and  sheriff,  and  collector 
of  the  county  were  made  defendants,  to  restrain  the  collection 
of  a  tax  assessed  against  the  property  of  the  complainants  in 
that  district,  on  the  allegation  that  the  tax  was  assessed  with- 
out authority  of  law. 

It  appears,  by  the  bill,  that  on  the  second  of  September, 

1867,  the  defendants,  acting  as  school  directors  of  district  No.  2, 

in  township  9  south,  range  2  west,  made  this  certificate  :    "  We 

hereby  certify  that  we  require  the  rate  of  one  per  cent  to  be 

16 — 54th  III.  < 
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levied  as  a  special  tax,  for  school  purposes,  on  the  taxable 
property  of  our  district,  for  the  year  1867 ;  and  also  the  rate 
of  two  and  one-half  per  cent  on  the  taxable  property  of  our 
district,  to  pay  for  building  a  new  school  house  in  our  said 
district,  making  a  total  of  three  and  one-half  per  cent  on  the 
taxable  property  of  our  district." 

These  assessments  were  entered  on  the  collector's  books  by 
the  clerk,  and  it  is  alleged  the  sheriff  is  proceeding  to  collect 
them. 

It  is  alleged  in  the  bill,  that  no  election  was  ever  held  in 
school  district  No.  2,  to  determine  the  question  of  locating  or 
purchasing  a  school  house  site,  building  a  school  house,  or  as 
to  the  levy  of  taxes  for  the  purpose  of  building  a  new  school 
house  in  that  district,  and  complainants  claim  that  no  more 
than  one  per  cent  on  the  assessed  value  was  warranted  or  could 
be  assessed  as  a  special  tax  for  school  purposes,  for  the  year 
1867,  on  the  taxable  property  in  that  district. 

The  bill  also  alleges  that  complainants  have  tendered  to  the 
collector  of  taxes  the  one  per  cent  assessed  for  school  pur- 
poses, which  he  refused,  claiming  the  whole  tax  as  placed  upon 
the  tax  books,  and  threatens  to  distrain  and  sell  personal  prop- 
erty. 

Complainants  claim  that  $1785.58  of  the  tax  demanded  of 
the  railroad  company  is  illegal  and  unwarranted,  and  $9.11,  as 
charged  against  their  co-complainant,  Bryden,  is  also  illegal  and 
unwarranted. 

The  defendants  demurred  to  the  bill,  assigning  as  grounds  of 
demurrer,  improper  parties,  multifariousness  and  want  of  suf- 
ficient matter  in  the  bill  to  entitle  complainants  to  any  relief. 
The  court  sustained  the  demurrer  and  dismissed  the  bill. 

To  reverse  this  decree,  complainants  appeal  to  this  court. 

The  grounds  of  objection  stated  to  the  bill,  that  improper 
parties  are  made  plaintiffs,  and  that  the  bill  is  multifarious, 
we  do  not  deem  tenable.  Bryden  had  the  same  interest  in  the 
questions  raised  by  the  bill,  though  to  a  less  extent,  as  the  other 
complainants  had,  and  by  joining  with  the  other  complainants, 
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expense  and  litigation  is  avoided.  It  is  only  when  the  interests 
of  complainants  are  conflicting,  their  joinder  as  parties  is 
objectionable. 

This  was  the  view  of  this  court  in  the  case  of  Harward  v. 
The  St.  Clair  and  Monroe  Levee  and  Drainage  Co.  51  111.  130, 
in  which  it  was  held,  where  a  tax  is  sought  to  be  levied  with- 
out authority,  several  property  owners,  having  a  common  inter- 
est in  the  subject,  and  asking  relief  against  the  same  injury,  on 
the  same  ground,  may  join  in  a  bill  to  restrain  its  collection. 

As  to  multifariousness,  there  is  no  positive  and  inflexible 
rule,  Justice  Story  says,  as  to  what,  in  the  sense  of  a  court 
of  equity,  constitutes  multifariousness,  which  is  fatal  to  a  suit 
on  demurrer.  Eq.  PL  sec.  529.  As  generally  understood, 
multifariousness  in  a  bill,  is  improperly  joining  in  one  bill  dis- 
tinct and  independent  matters,  and  thereby  confounding  them  ; 
as,  for  example,  uniting  in  one  bill  several  matters  perfectly 
distinct  and  unconnected  against  one  defendant,  or  the  demand 
of  several  matters  of  a  distinct  and  independent  nature  against 
several  defendants  in  the  same  bill.  lb.  sec.  271.  There  is 
much  in  this  bill  that  need  not  be  there,  but  there  is  nothing 
of  the  quality  of  multifariousness  about  it.  A  common  object, 
in  which  all  the  complainants  are  interested,  is  sought,  and 
against  parties  who  are  doing  the  alleged  wrong. 

Now  as  to  the  merits  of  the  case,  as  they  are  made  to  appear 
by  the  pleadings. 

The  one  per  cent,  levied  by  the  directors  for  school  purposes, 
was  entirely  proper  and  in  accordance  with  section  forty-four 
of  the  school  law  of  1865,  but  the  additional  levy  of  two  and 
one-half  per  cent,  to  pay  for  building  a  new  school  house  in 
the  district,  was  unauthorized  and  illegal,  no  vote  of  the  dis- 
trict having  been  had  for  such  purpose,  as  required  by  section 
forty-eight  of  the  same  law.  That  section  provides,  it  shall 
not  be  lawful  for  a  board  of  directors  to  purchase  or  locate  a 
school  house  site ;  or  to  purchase,  build,  or  move  a  school 
house,  *  *  *  to  levy  a  tax  to  extend  schools  beyond  six 
months,  without  a  vote  of  the  people  at  an  election,  etc. 
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It  is  admitted  by  the  demurrer,  that  no  election  has  been 
held  to  vote  the  building  of  a  school  house,  consequently  the 
levy  of  a  tax  to  pay  for  it  is  illegal  and  void,  and  this  is  ground 
for  equitable  relief.     Town  of  Ottawa  v.  Walker,  21  111.  608. 

The  court  erred  in  sustaining  the  demurrer,  and  for  the  error 
the  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


John  L.  Elder 

v. 

Felicia  Cordray. 


Married  women — of  their  separate  property.  Where  a  married  woman 
had  purchased  a  lot  of  ground  with  money  obtained  from  a  person  other 
than  her  husband,  and  a  house  erected  thereon  was  paid  for  in  the  same  way, 
it  was  held,  upon  the  facts,  that  personal  property  for  which  the  house  and 
lot  were  exchanged  was  the  separate  property  of  the  wife,  although  the 
transaction  was  negotiated  by  her  husband,  and  such  personal  property  was 
not  subject  to  levy  and  sale  for  his  debts. 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  county ; 
the  Hon.  Hiram  B.  Decius,  Judge,  presiding. 

This  was  an  action  of  replevin  brought  by  Felicia  Cordray 
against  John  L.  Elder,  for  the  recovery  of  certain  horses  levied 
upon  by  the  defendant,  as  sheriff,  under  an  execution  against 
Henry  Cordray,  the  husband  of  the  plaintiff,  upon  the  alleged 
ground  that  the  horses  were  the  property  of  said  Henry.  The 
plaintiff  claimed  they  were  her  separate  property,  not  subject 
to  levy  and  sale  for  the  debts  of  her  husband. 

A  trial  resulted  in  favor  of  the  plaintiff,  whereupon  the 
defendant  sued  out  this  writ  of  error. 
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Mr.  John  H.  Halley,  for  the  plaintiff  in  error. 
Mr.  E.  Callahan,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

The  only  question  in  this  case  was,  whether  the  horses  belonged 
to  the  plaintiff,  Felicia  Cordray,  or  to  her  husband.  It  appeared 
by  the  testimony  of  the  former  owner  of  the  horses,  that  he 
exchanged  them  for  a  house  and  lot,  delivering  them  to  the 
plaintiff,  and  receiving  a  deed  from  her,  although  the  transac- 
tion had  been  negotiated  by  her  husband.  The  plaintiff  her- 
self testified  that  the  lot  was  bought  with  her  money  received 
by  her  from  her  uncle's  estate,  and  that  the  building  of  the 
house  was  paid  for  in  the  same  way.  The  court  below  that 
tried  the  cause,  a  jury  having  been  waived,  gave  credit  to  her 
testimony,  and  we  can  see  no  reason  why  it  should  not  have 
done  so,  or  why  we  should  disturb  the  judgment. 

Judgment  affirmed. 


City  of  Nashville 

v. 
Henry  Weiser  et  al. 


1.  Appeal — when  it  will  lie.  Under  the  charter  of  the  city  of  Nashville, 
in  Washington  county,  a  judgment  of  the  county  court  of  that  county 
against  lands  and  town  lots,  for  the  non-payment  of  taxes  levied  by  the  city 
for  school  and  other  purposes,  may  be  appealed  from,  to  the  circuit  court, 
and  an  appeal  will  also  lie  from  the  circuit  court  to  this  court,  in  the  same 
proceeding. 

2.  Appeal  bond — to  wliom  payable,  in  such  case.  On  an  appeal  from  a 
judgment  against  real  estate  for  non-payment  of  taxes  assessed  by  a  city, 
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and  in  which  the  city  alone  is  interested,  the  appeal  bond  is  not  required  to 
be  made  payable  to  the  people  of  the  State,  but  may  properly  be  made  paya- 
ble to  the  city  to  which  the  proceeds  of  the  judgment,  when  collected,  will 
belong. 

3.  Taxation — opportunity  to  object  to  assessments.  "Where  the  charter  of 
a  city  requires  the  city  council  to  fix  a  time  for  hearing  objections  to  an 
assessment,  the  mere  designation  of  the  time  for  such  purpose  will  not  sat- 
isfy the  requirements  of  the  law,  but  the  persons  having  the  power  to  hear 
and  determine  the  objections  should  be  in  attendance. 

4.  In  this  case,  the  city  council,  at  a  meeting  previous  to  the  time  fixed 
for  hearing  objections,  had  raised  the  assessment,  and  yet  failed  to  appear  at 
the  time  designated,  thereby  depriving  tax  payers  of  any  opportunity  of 
being  heard.  This  omission  of  duty  deprived  the  city  of  the  right  to  have 
a  judgment  for  unpaid  taxes  on  such  assessment. 

5  And  where  the  law  designates  a  newspaper  in  which  notice  of  the 
time  fixed  for  hearing  objections  to  an  assessment  shall  be  published,  a  neg- 
lect of  duty  in  that  regard  is  in  violation  of  the  rights  of  the  tax  payer. 

6.  It  is  the  duty  of  an  assessor  of  property  for  taxation  to  inform  the 
tax  payer  of  the  valuation  put  upon  his  property,  in  order  that,  if  it  be  too 
high,  he  may  appeal  to  the  proper  authority  to  reduce  it. 

7.  Same — waiver  of  right  to  object.  A  tax  payer  does  not  waive  his  right 
to  object  that  he  has  been  afforded  no  proper  opportunity  to  be  heard 
respecting  the  fairness  of  an  assessment,  merely  by  appearing  in  court  and 
resisting  the  entering  of  a  judgment  against  his  property,  upon  such  assess- 
ment, but  he  may  urge  the  want  of  such  opportunity  as  a  reason  why  the 
judgment  should  not  be  entered. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Miller  &  Hosmer,  for  the  appellant. 

Messrs.  Phillips,  LeCompte  &  Watts,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  to  the  county  court  of  Washington 
county,  for  a  judgment  against  lands  and  town  lots  in  the  city 
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of  Nashville,  for  taxes  levied  by  the  city  for  school  and  other 
purposes.  The  application  was  heard  and  judgment  rendered 
ordering  the  sale  of  the  lands  and  town  lots.  Thereupon  the 
case  was  appealed  to  the  circuit  court,  and,  on  a  trial  had  in 
that  court,  the  judgment  of  the  county  court  was  reversed  and 
judgment  was  rendered  for  defendants.  The  case  is  brought 
to  this  court  on  appeal. 

It  is  first  urged  that  an  appeal  does  not  lie  in  this  case,  and 
the  charter  of  the  city  is  referred  to  as  failing  to  confer  the 
authority  to  appeal.  Sections  seven  and  eight  of  article  nine 
of  the  city  charter  (Private  Laws  1869,  p.  631)  require  the  city 
collector,  in  the  name  of  the  city,  to  collect  the  taxes  in  the 
same  manner  and  with  the  same  power  and  authority  as  is 
required  of  the  sheriff  when  collecting  the  State  and  county 
tax,  and  it  provides  that  the  judgment  of  the  county  court  shall 
have  the  same  effect  as  though  the  delinquent  list  had  been 
returned  by  the  sheriff  or  collector  of  the  county.  What  is 
the  effect  of  this  provision  ?  It  is  manifestly  the  same  that  is 
given  to  the  judgment  of  the  county  court  on  the  delinquent 
list  for  State,  county  and  other  taxes  under  the  general  revenue 
law.  This  is  the  only  reasonable  interpretation  that  can  be 
given  to  this  provision.  To  give  any  other  would  violate  the 
plain  language  of  the  law. 

We  then  come  to  the  inquiry  as  to  the  effect  of  such  a  judg- 
ment. It,  if  not  appealed  from,  authorizes  and  requires  the  col- 
lector to  sell  the  lands  against  which  judgment  is  rendered,  on 
the  day  named  in  the  collector's  notice.  The  county  collector 
obtains  that  judgment  subject  to  an  appeal  to  the  circuit  court, 
and,  if  so,  it  follows  that,  to  have  like  effect,  this  judgment 
was  in  like  manner  subject  to  an  appeal.  It  was  the  obvious 
purpose  of  the  law  makers  to  give  to  the  city  and  to  the  tax 
payers,  under  the  judgment,  the  same  rights  and  powers  that 
had  been  conferred  by  the  general  revenue  law.  And  the  law 
creating  graded  schools  in  the  city  of  Nashville  (Private  Laws 
1869,  Vol.  3,  p.  420,  sec.  23,)  makes  that  act  a  part  of  the  city 
charter.     That  act  grants  the  power  to  levy  and  collect  taxes 
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for  the  purpose  of  maintaining  the  schools,  but  makes  no  spe- 
cific provision  for  the  collection  of  such  taxes,  leaving  them  to 
be  collected  as  other  city  taxes. 

It  is  next  urged  that  the  appeal  bond  was  defective  because 
it  was  payable  to  the  city  of  Nashville.  The  thirty-sixth  sec- 
tion of  the  act  of  1853,  (Scates*  Comp.  1077,)  declares  that  the 
appeal  bond  on  a  judgment  for  delinquent  taxes  to  the  State 
and  county  shall  be  payable  to  the  people.  This  would  be  the 
proper  mode,  and  was,  no  doubt,  the  practice  under  the  thir- 
teenth section  of  the  act  of  1849  (Scates'  Comp.  1017),  which 
does  not  declare  how  or  to  whom  the  appeal  bond  shall  be  exe- 
cuted, because  the  tax,  in  part,  was  payable  into  the  State 
treasury ;  but  in  this  case  the  tax,  when  collected,  is  payable 
into  the  city  treasury.  In  this  tax  the  State  has  no  interest, 
and  no  reason  is  suggested,  and  none  is  perceived,  why  the  bond 
should  be  made  payable  to  the  people.  On  the  other  hand, 
there  is  great  propriety  in  making  it  payable  to  the  party  entitled 
to  the  proceeds  of  the  judgment,  when  collected,  as  the  law  has 
required  in  all  other  cases  of  appeal.  In  the  case  of  Griffin  v.  The 
City  of  Belleville,  50  111.  422,  it  was  held,  that  on  an  appeal  from 
an  assessment,  the  bond  might  be  payable  to  the  city,  or  to  the 
people  for  the  use  of  the  city,  but  not  to  the  county  judge. 
The  rule  there  announced  is  decisive  of  this  question. 

The  city  charter  (Article  nine,  sec.  2,)  requires  the  city  council 
to  fix  a  time  for  hearing  objections  to  the  assessment  list,  and 
that  the  register  shall  give  notice  of  the  time  and  place  of  hear- 
ing, in  the  newspaper  publishing  the  city  ordinances.  The 
council  fixed  the  time,  but  failed  to  attend,  whereby  all  persons 
desirous  of  doing  so,  were  prevented  from  urging  objections, 
and  yet  the  council,  at  a  previous  meeting,  had  raised  the  assess- 
ments. Nor  was  the  notice  given  in  the  corporation  newspaper, 
so  far  as  this  record  discloses.  This  was  all  contrary  to  law, 
and  violative  of  the  rights  of  the  tax  payers.  The  assessor 
states  that  he  did  not  inform  the  tax  payers,  when  he  assessed 
their  property,  of  the  value  he  placed  upon  it,  but  in  some 
cases  he  informed  owners  that  he  valued  their  property  higher 
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than  they  did  in  the  lists  he  required  them  to  furnish  him,  but 
this  was  not  general.     In  this  he  manifestly  violated  his  duty. 

By  the  exercise  of  the  taxing  power,  the  citizen  is  deprived 
of  his  property,  and  it  is  manifestly  his  right  to  have  his  prop- 
erty so  assessed  that  it  shall  bear  no  more  than  his  propor- 
tionate share  of  the  burden.  He  also  has  the  right  to  be 
informed  of  the  value  placed  upon  it  by  the  assessor,  that  he 
may  appeal  to  the  board  or  body  having  the  power  to  revise 
and  correct  the  assessment  roll,  that  if  wronged  by  the  assessor 
he  may  have  it  corrected  ;  and  it  is  but  fair  and  reasonable  that 
the  assessor  should  inform  him  of  the  value  he  has  placed  on 
his  property,  and  hence  it  is  the  assessor's  duty.  The  law  has 
not  given  to  the  assessor  the  power  to  go  to  his  office  and  there 
arbitrarily  fix  any  value  he  may  choose  upon  the  property  of 
the  tax  payer,  without  informing  him  of  the  valuation.  All 
persons  have  the  right  to  be  heard  before  they  can  be  justly 
deprived  of  their  property,  and  the  assessment  and  collection 
of  a  tax  deprive  the  individual  as  effectually  as  can  be  done  in 
any  other  mode,  or  for  any  other  purpose ;  and  before  it  can 
be  legally  done,  he  should  have  an  opportunity  of  being  heard. 

In  this  case,  the  assessor  violated  his  duty,  as  it  was 
important  to  the  tax  payers  to  have  an  opportunity  afforded 
them  to  appear  and  be  heard  before  the  city  council  on  the 
valuation  placed  upon  their  property,  and  the  council  is  pow- 
erless to  repeal  the  provision  of  the  law  conferring  the  right, 
nor  can  they  deprive  the  tax  payer  of  its  exercise,  and  enforce 
the  collection  of  the  tax.  They  fixed  a  time  for  a  hearing,  but, 
for  some  reason,  failed  to  meet,  thus  as  effectually  depriving  the 
tax  payers  of  their  rights  as  if  no  time  had  been  specified  for 
the  purpose.  Failing  to  meet  at  the  time  named,  it  was  their 
plain  duty  to  have  fixed  another  time,  and  given  the  notice 
required  by  their  charter.  For  the  failure  to  comply  with  this 
material  requirement  of  the  law,  the  tax  is  void  and  can  not  be 
collected. 

It  is,  however,  urged  that  appellees,  by  appearing  in  the 
county  court  to  resist  the  rendition  of  the  judgment  for  the 


250  Kussell  v.  Kussell  et  al.  [June  T., 

Syllabus. 

tax  thus  irregularly  imposed,  waived  all  right  to  urge  this 
objection.  We  fail  to  perceive  the  force  of  the  reasoning.  Its 
eifect  would  be,  to  so  hold,  to  say  to  the  injured  party,  if  you 
appear  in  a  court  to  resist  a  judgment  on  an  illegal  assessment, 
you  thereby  waive  the  objection ;  that  if  a  person  appears  in 
a  court  to  resist  a  wrong,  he  thereby  ratifies  and  sanctions  it. 
To  so  hold  would  effectually  prevent  tax  payers  in  all  cases 
from  availing  of  any  defense,  although  the  statute  has  secured 
them  the  right  to  appear  and  show  reasons  why  the  judgment 
should  not  be  rendered.  We  perceive  no  error  in  this  record, 
and  the  j  udgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


William  B.  Russell 

v. 

Edwin  S.  Russell  et  al. 


Chancery  —  sworn  answer,  uncontradicted.  An  answer  in  chancery, 
under  oath,  not  overcome  by  what  is  equivalent  to  the  testimony  of  two 
witnesses,  must  prevail,  and,  being  responsive  to  the  allegations  in  the  bill, 
will  entitle  the  defendant  to  a  decree. 

Weit  of  Error  to  the  Circuit  Court  of  Wabash  county ; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

The  opinion  contains  a  statement  of  the  case. 

Mr.  T.  S.  Casey,  Mr.  S.  Z.  Landes,  and  Mr.  Charles  H. 
Patton,  for  the  plaintiff  in  error. 

Messrs.  Bell  &  Green,  for  the  defendants  in  error. 
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Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Wabash  circuit  court, 
exhibited  by  Edwin  S.  Russell  and  Charles  B.  Russell,  against 
William  B.  Russell,  to  settle  a  partnership.  An  answer  of 
defendant,  under  oath,  was  required,  and  he  put  in  a  full 
answer  to  all  the  allegations  of  the  bill  of  complaint.  By  this 
answer,  which  was  responsive  to  the  allegations  of  the  bill,  a 
balance  was  alleged  to  be  due  defendant.  No  testimony  appears 
in  the  record  to  overcome  the  answer,  and  it  must  be  regarded 
as  true. 

On  what  ground  the  court  could  have  found  in  favor  of 
complainant,  and  rendered  a  decree  against  the  defendant  for 
$1700,  we  are  at  a  loss  to  perceive.  On  well  established  prin- 
ciples, a  sworn  answer,  not  overcome  by  what  is  equivalent  to 
the  testimony  of  two  witnesses,  must  prevail.  It  is  evidence 
for  the  defendant,  and,  being  uncontradicted,  the  decree  should 
have  been  in  his  favor. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Robert  Rockwell  et  dl. 

v. 

Richard  B.  Servant  et  ux. 


1.  Limitations — whether  pleadable.  A  remote  grantee  of  lands  filed  a 
bill  in  chancery  to  establish  a  lost  deed  in  his  chain  of  title.  The  widow 
and  heirs  of  the  grantee  in  the  lost  deed,  being  made  parties  defendant,  set 
up,  as  a  defense  to  the  relief  sought,  the  statute  of  limitations  barring  a 
right  of  entry,  claiming  title  in  themselves :  Held,  the  statute  of  limitations 
thus  set  up  was  not  an  appropriate  defense  as  against  the  relief  sought  by 
the  bill — the  establishment  of  the  lost  deed.  Indeed,  as  the  defendants 
claimed  under  that  deed,  the  relief  sought  was  not  adverse  to  them. 
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2.  Chancery — relief  proper  to  be  granted.  And  the  defendants  having 
also  alleged,  in  their  answer,  that  an  action  of  ejectment  for  the  premises 
was  pending,  by  the  complainant  against  the  defendants,  the  court,  instead 
of  finding  a  paramount  title  in  the  complainant,  as  against  the  defendants, 
should  have  merely  granted  the  relief  sought  by  the  bill,  and  left  the  ques- 
tion arising  upon  the  statute  of  limitations  to  be  settled  in  the  action  of 
ejectment. 

Appeal  from  the  Circuit  Court  of  Randolph  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Richard  B.  Servant  and 
wife,  to  establish  a  lost  deed  in  their  chain  of  title  to  certain 
lands  ;  the  widow  and  heirs  of  the  grantee  in  the  lost  deed, 
who  were  in  possession  of  the  premises,  were  made  parties 
defendant,  and,  in  their  answer,  claiming  title  in  themselves, 
alleged  that  an  action  of  ejectment  was  then  pending  for  the 
premises,  by  the  complainants  against  them ;  setting  up,  among 
other  things,  as  a  defense  to  the  relief  sought  by  the  bill,  the 
statute  of  limitations  barring  a  right  of  entry,  as  follows :  "  In 
addition  to  the  facts  hereinbefore  set  up  in  this  answer,  and 
relied  upon  as  a  defense  by  these  defendants,  they,  these  defend- 
ants, do  jointly  and  severally  claim  the  benefit  of  the  provisions 
made  in  and  by  the  statute  law  of  this  State,  entitled  '  Limita- 
tions/ approved  March  3, 1845,  (contained  in  the  revised  statutes 
of  1845,  of  the  State  of  Illinois,)  and  especially  the  fourth,  sixth, 
seventh,  eighth,  tenth  and  eleventh  sections  of  said  statute, 
entitled  l  Limitations/  in  bar  to  the  relief  sought  by  the  com- 
plainants in  this  suit,  in  like  manner  as  if  these  defendants  had 
formally  pleaded  the  same." 

Upon  the  hearing,  the  court  granted  the  relief  sought  by  the 
bill;  also  finding  a  paramount  title  to  the  premises  in  the 
complainants  as  against  the  defendants,  whereupon  the  defend- 
ants appealed. 

Mr.  Thomas  G.  Allen,  for  the  appellants. 

Mr.  "William  H.  Underwood,  for  the  appellees. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : . 

The  land  in  controversy  in  this  suit  was  entered  at  the  gov- 
ernment land  office,  by  Joseph  B.  Holmes,  in  1836,  and  con- 
veyed by  him  to  Justus  T.  Rockwell,  in  1838.  This  deed  was 
never  recorded,  and  is  lost.  In  1843,  Rockwell  mortgaged  the 
land  to  Elisha  Seymour.  Rockwell  died  in  1844,  and  in  1845 
Seymour  foreclosed  the  mortgage  by  scire  facias,  issued  against 
his  administrator.  Seymour  obtained  a  sheriff's  deed  in  1847, 
and  the  complainant  claims  title  under  him  through  sundry 
mesne  conveyances. 

This  bill  was  filed  by  the  complainant,  Servant,  to  establish 
the  lost  deed  from  Holmes  to  Rockwell,  and  Holmes  and  the 
widow  and  heirs  of  Rockwell  were  made  defendants.  Holmes 
answered,  admitting  the  execution  of  the  deed.  The  widow 
and  heirs  of  Rockwell  also  answered,  admitting  the  execution 
of  the  deed,  but  setting  up  title  in  themselves  on  the  ground 
that  the  foreclosure  of  the  mortgage,  by  scire  facias  against  the 
administrator,  was  invalid.  They  also  set  up  the  statute  of 
limitations. 

The  validity  of  this  foreclosure  was  before  this  court  in  Rock- 
well v.  Jones,  21  111.  284,  and  it  was  held,  that  whatever  errors 
there  may  have  been  in  the  proceeding,  the  court  had  juris- 
diction of  both  the  parties  and  the  subject  matter,  and  the 
judgment  could  not  be  questioned  in  a  collateral  proceeding. 
The  question  was  then  fully  considered,  and  the  argument  upon 
the  present  record  does  not  shake  our  confidence  in  the  conclu- 
sions there  announced,  nor  do  we  deem  it  necessary  to  re-state 
the  reasons  upon  which  they  were  based. 

The  statute  of  limitations  set  up  by  the  widow  and  heirs  of 
Rockwell  was  not  an  appropriate  defense  as  against  the  relief 
sought  by  this  bill — the  establishment  of  the  lost  deed.  As, 
indeed,  these  defendants  claim  under  that  deed,  the  relief  sought 
was  not  adverse  to  them,  and  they  were  probably  made  parties 
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merely  for  the  purpose  of  concluding  them  in  future  litiga- 
tion by  the  decree  pronounced  in  this  suit  establishing  the 
missing  deed.  The  answer  alleges  that  an  action  of  ejectment 
for  the  premises  is  pending  between  these  parties,  and  the  court, 
instead  of  finding  a  paramount  title  in  the  complainant  as 
against  the  defendants,  should  have  merely  granted  the  relief 
sought  by  the  bill,  and  left  the  question  arising  upon  the  statute 
of  limitations  to  be  settled  in  the  action  of  ejectment.  The 
decree,  therefore,  so  far  as  it  establishes  the  deed  from  Holmes 
to  Rockwell,  is  affirmed,  but  that  portion  of  the  decree  which 
purports  to  settle  the  question  of  title  between  the  complainant 
and  the  widow  and  heirs  of  Rockwell,  is  reversed.  The 
costs  of  this  court  will  be  equally  divided  between  the  appel- 
lants and  appellees. 

Decree  modified. 


Alexander  Bissett 

v. 
John  B.  Bowman. 


Description — identity  of  premises,  how  shown.  In  an  action  of  eject- 
ment, it  was  sought  to  deduce  title  through  an  administrator's  sale.  The 
property  sold  by  the  administrator  was  not  specifically  described  in  any  of 
the  proceedings,  except  in  the  petition  filed  by  him.  The  decree  simply 
ordered  the  sale  of  the  real  estate  "mentioned  in  the  petition."  The  report 
of  the  administrator  stated  that  he  had  sold  "all  the  lots  which  deceased 
owned  in  Illinoistown  at  the  time  of  his  death,  in  pursuance  to  the  previ- 
ous order  of  the  court."  This  report  did  not  appear  to  have  been  in  any 
manner  acted  upon  by  the  court.  The  deed  of  the  administrator  only 
described  the  property  thereby  conveyed  as  having  belonged  to  the  deceased 
at  the  time  of  his  death :  Held,  the  identity  of  the  lot  in  controversy  as 
having  been  sold  by  the  administrator,  could  only  be  shown  by  the  petition. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
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The  opinion  states  the  case. 
Messrs.  G.  &  G.  A.  Koerner,  for  the  appellant. 
Mr.  William  H.  Underwood,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  commenced  by  appellee,  in 
the  St.  Clair  circuit  court,  against  appellant,  for  the  recovery 
of  lot  five,  in  block  four,  in  Illinoistown.  On  the  trial,  at  the 
October  term,  1869,  there  was  a  verdict  for  plaintiff,  upon 
which  the  court  rendered  a  judgment  in  his  favor.  It  was 
stipulated  that  the  testimony  of  one  Piggot,  in  reference  to  the 
claims  of  one  Pensonneau,  as  reported  in  39  111.  Rep.  p.  419 
and  420,  should  be  taken  and  considered  as  evidence  in  this 
case;  that  Pensonneau,  and  after  him  McKnight  and  Brady, 
were  in  possession  of,  and  exercised  undisputed  acts  of  owner- 
ship over  the  tract  of  land  comprising  the  town  plat  in  which 
the  lot  in  controversy  is  situated,  before  and  after  the  same  was 
laid  out  and  platted ;  that  McKnight  was  reported  and  con- 
sidered to  be  dead  in  about  the  year  1823. 

Plaintiff,  without  objection,  introduced  a  deed  from  Penson- 
neau and  wife  to  McKnight  and  Brady,  dated  the  twentieth  of 
January,  1816,  for  the  tract  of  land  embracing  the  lot  in  dis- 
pute ;  also  a  deed  in  partition  between  John  McKnight  and 
Thomas  Brady,  by  which  the  lot  in  question  was  conveyed, 
with  other  property,  to  McKnight,  in  severalty,  which  was 
executed  on  the  eleventh  day  of  June,  1821,  and  was  recorded 
on  the  eighteenth  of  June,  1842.  He  then  introduced  in  evi- 
dence certain  proceedings  in  the  St.  Clair  circuit  court,  had  in 
1831  and  1832,  by  Thomas  McKnight,  administrator  of  John 
McKnight,  deceased,  on  an  application  for  the  sale  of  real 
estate  to  pay  debts  of  his  estate.  Among  them,  is  an  order  for 
the  sale  of  the  real  estate  mentioned  in  the  petition,  and  that 
the  administrator  report  his  proceedings  tinder  the  decree  to 
the  court. 
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Afterwards,  the  administrator  reported  to  the  court  that, 
after  advertising  the  sale  according  to  law,  he  did,  on  the 
thirteenth  of  January,  1832,  proceed  to  sell,  at  the  store  of 
Samuel  Christy,  in  Illinoistown,  all  of  the  lots  which  John 
McKnight  owned  at  the  time  of  his  death,  in  that  town,  for 
the  sum  of  $105.  Defendant  objected  to  the  introduction  of 
this  evidence,  upon  the  ground  that  it  was  informal  and  incom- 
plete, and  did  not  identify  the  lot  in  question,  and  that  the 
petition,  or  a  copy  thereof,  was  not  produced. 

Plaintiff  then  read  in  evidence,  against  the  objection  of 
defendant,  a  deed  executed  by  the  administrator  to  Andrew 
Christie,  of  the  undivided  interest  of  John  McKnight,  deceased, 
in  and  to  the  lands  and  town  lots  in  Illinoistown.  This  deed 
refers  to,  but  fails  to  set  out,  the  decree  of  the  court,  and  it 
bears  date  the  thirteenth  day  of  January,  1832  ;  also  a  deed  of 
the  same  date,  from  Andrew  Christie  to  Thomas  McKnight, 
for  the  same  undivided  interest  in  the  same  property.  Plain- 
tiff then  read  in  evidence  a  deed  from  the  administrator  to 
Andrew  Christie,  for  the  same  interest  in  the  same  property, 
which  deed  recites  the  order  of  the  circuit  court  at  length, 
which  bears  date  on  the  twentieth  of  June,  1842,  and  reciting 
that,  in  the  former  deed,  the  order  of  the  court  had  not  been 
set  out.  To  the  introduction  of  this  deed  in  evidence,  appel- 
lant objected.  Appellant  then  admitted  the  conveyances  from 
Thomas  McKnight  down  to  appellee,  without  objection,  as 
showing  a  prima  facie  title  in  him,  if  Thomas  McKnight  had  a 
title  in  fee. 

Appellant,  for  the  purpose  of  showing  an  outstanding  title, 
introduced  the  certificate  of  confirmation  to  divers  persons 
other  than  Pensonneau,  from  the  United  States,  for  surveys  117 
to  125,  inclusive,  without  objection,  which  surveys,  according 
to  Piggot's  testimony,  referred  to,  embrace  the  lot  in  question. 

It  will  be  observed  that  the  decree  ordering  the  sale  by  the 
administrator,  fails  to  describe  any  land,  but  simply  authorizes 
the  sale  of  the  land  described  in  the  petition.  Nor  is  the  lot, 
or  any  other  lands,  described  specifically  in  the  deeds.     They 
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only  describe  it  as  the  undivided  interest  in  the  lands  and  town 
lots  in  Illinoistown,  which  belonged  to  John  McKnight.  It 
would  be  a  rash  presumption  to  say  the  decree  and  deed  fol- 
lowed the  petition,  or  that  it  described  the  lot  in  contro- 
versy. When  it  is  remembered,  that  at  that  early  day,  when 
such  property  was  of  little  value,  great  looseness  obtained  in 
legal  proceedings  of  this  character,  it  would  not  be  just  or 
proper  to  say  that  the  deed  or  decree  must  be  presumed  to 
follow  the  petition.  But  even  if  it  could  be  indulged  as  to 
the  decree,  it  fails  to  authorize  the  sale  of  all  of  John 
McKnight's  undivided  interest  in  lands  and  town  lots  in  Illi- 
noistown. The  decree  only  authorizes  the  sale  of  the  lands 
described  in  the  petition.  It  may  have  described  none  of  the 
lots,  or  but  a  part  of  them,  and  this  may  not  be  of  the  num- 
ber. That  it  was,  should  have  been  proven,  and  not  left  to 
mere  conjecture. 

It  is  urged  that  the  proof  is  supplied  by  the  report  of  the 
sale  by  the  administrator,  to  the  circuit  court.  It  is  true,  he 
reports  that  he  did,  on  the  thirteenth  of  the  previous  January, 
sell  all  the  lots  in  Illinoistown,  which  belonged  to  deceased  at 
the  time  of  his  death,  in  pursuance  to  the  previous  order  of 
the  court.  This  report  does  not  appear  to  have  been  approved 
or  otherwise  acted  upon  by  the  court,  and,  at  most,  is  only  the 
opinion  of  the  administrator  as  to  the  purport  of  the  decree ; 
and  when  we  know  that  the  law  did  not  require  him  to  make 
such  a  report,  or  declare  that  it  should  be  evidence  of  the 
statements  it  contained,  we  can  not  say  it  affords  evidence 
of  anything  but  that  it  was  filed.  In  law,  it  was  but  a  mere 
written  declaration,  made  by  the  administrator,  and  was  worth 
no  more  than  such  a  declaration  made  by  any  other  person. 

Appellee,  then,  having  failed  to  prove  that  the  lot  in  ques- 
tion was  sold  by  the  administrator  to  Christie,  he  has  not 
deduced  title  from  McKnight  to  himself,  and  has  not  shown  a 
right  to  recover.  This  view  of  the  case  renders  it  unnecessary 
to  consider  whether  the  certificate  of  confirmation  shows  the 


17— 54th  III. 


258  Huddle  v.  Martin  et  ah  [June  T., 


Syllabus. 


fee  to  have  been  in  other  persons  than  Pensonneau.  In  accord- 
ance with  the  opinion  of  the  majority  of  the  court,  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  Huddle 

v. 

Robert  Martin  et  al. 


1.  Practice — who  may  open  and  conclude  a  case — error  will  not  always 
reverse.  In  an  action  of  assumpsit,  the  defendant  admitted  the  plaintiff's 
account,  but  claimed  he  had  paid  it  before  suit  was  brought ;  this  was  the 
only  issue  between  the  parties :  Held,  the  defendant,  having  presented  the 
issue,  held  the  affirmative,  and  that  it  was  error  for  the  court  to  refuse  him 
the  right  to  open  and  conclude  the  case  to  the  jury,  but  not  sufficient,  of 
itself,  to  reverse  a  judgment  when  a  fair  trial  had  been  had  upon  the  merits 
and  on  proper  instructions. 

2.  Witness — of  Ms  credibility.  An  instruction  which  informed  a  jury, 
that  if  they  believed,  from  the  evidence,  that  the  testimony  of  a  witness  had 
been  successfully  impeached  in  its  material  parts,  they  should  disregard  it 
altogether,  was  held  to  be  erroneous;  for  although  a  witness  may  be 
impeached,  yet  if  he  is  corroborated  by  other  witnesses,  or  by  the  circum- 
stances in  evidence,  the  jury  can  not  reject  his  testimony. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Smith,  Kagy  &  Goodnow,  for  the  appellant. 

Mr.  D.  C.  Jones  and  Mr.  W.  W.  Willard,  for  the  appellees. 
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Mr.   Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  originally  brought  before  a  justice  of 
the  peace  of  Marion  county,  by  Robert  Martin  and  Thompson 
Martin,  suing  under  the  firm  name  of  Martin  &  Brother, 
against  Benjamin  Huddle,  to  recover  a  balance  alleged  to  be 
due  plaintiiFs  for  materials  furnished  by  them  to  the  defend- 
ant, to  erect  a  fence  around  the  court  house  square,  and  for 
which  defendant  had  a  contract  with  the  county  of  Marion. 

A  verdict  and  judgment  was  rendered  for  the  defendant, 
from  which  the  plaintiffs  appealed  to  the  circuit  court,  and  on 
a  trial  therein  before  a  jury,  the  plaintiffs  recovered  a  judg- 
ment against  the  defendant  for  $249.83,  to  reverse  which  the 
defendant  appeals,  and  makes  the  point,  that  the  right  to  open 
and  conclude  the  case  to  the  jury,  was  denied  him  by  the 
court;  that  the  court  gave  an  improper  instruction  to  the  jury; 
that  the  court  refused  a  new  trial,  and  that  Thompson  Martin 
did  not  join  in  the  appeal  from  the  justice  of  the  peace. 

It  appears,  from  the  bill  of  exceptions,  that  the  defendant, 
in  the  circuit  court,  admitted  the  account  of  plaintiffs,  and 
claimed  that  he  had  paid  it  before  suit  brought,  and  this 
was  the  only  issue  between  the  parties.  The  defendant  pre- 
sented the  issue  and  held  the  affirmative,  the  burden  of  proof 
was  upon  him  to  establish  it,  and  it  is  the  settled  practice, 
wherever  the  affirmative  of  an  issue  is,  with  the  party  holding 
the  affirmative  lies  the  right  to  open  and  conclude  his  case. 
This  right  was  claimed  by  the  defendant  and  denied  by  the 
court.  This  was  error,  but  it  would  not  be  sufficient  to  reverse 
a  judgment  just  in  itself,  when  a  fair  trial  had  been  had  upon 
the  merits  and  on  proper  instructions. 

There  were  many  witnesses  sworn  and  examined  in  the 
cause,  and  among  them  the  parties,  and  some  conflict  in  the 
testimony.  An  effort  was  made  to  impeach  the  testimony  of 
the  defendant,  and  several  witnesses  called  for  that  purpose. 
The  court,  at  the  instance  of  the  plaintiff,  instructed  the  jury, 
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if  they  believed,  from  the  evidence,  that  the  defendants  testi- 
mony had  been  successfully  impeached  in  its  material  parts, 
they  should  disregard  it  altogether. 

This  court  has  often  held  that,  although  a  witness  may  be 
impeached,  yet  if  he  is  corroborated  by  other  witnesses,  or  by 
the  circumstances  in  evidence,  the  jury  can  not  reject  his  testi- 
mony. To  this  effect  are  Crabtree  v.  Hagenbaugh,  25  111.  233 ; 
Yundt  v.  Hartrunft,  41  ib.  9,  and  Chittenden  v.  Evans,  ib.  251. 
The  instruction,  therefore,  without  this  qualification,  was  erro- 
neous, and  prejudiced  the  defendant's  case,  and  for  this  error  a 
new  trial  should  be  had. 

No  objection  appears  to  have  been  made  in  the  circuit  court, 
as  to  the  manner  in  which  the  appeal  was  taken,  nor  do  we 
perceive  that  any  exists. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Rose  Clare  Lead  Company 

v. 

John  T,  Madden  et  al. 


Alteration  of  contract — whether  an  innocent  party  to  be  ; 
thereby.  Upon  bill  filed  by  the  assignee  of  a  lease,  to  correct  a  mis- 
take in  the  description  of  the  premises,  it  was  insisted  by  the  lessor,  that 
there  had  been  a  material  alteration  improperly  made  in  the  terms  of  the 
lease ;  but  it  was  held,  even  if  that  was  true,  it  not  appearing  that  the  com- 
plainant was  chargeable  with  any  complicity  with  such  alteration,  he  was 
still  entitled  to  the  relief  sought  by  the  bill. 

Writ  of  Error  to  the  Circuit  Court  of  Hardin  county. 

The  opinion  states  the  case. 
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Opinion  of  the  Court. 

Mr.  William  H.  Green  and  Mr.  James  M.  Warren,  for 
the  plaintiffs  in  error. 

Messrs.  Wesley  &  William  P.  Sloan,  for  the  defendants 
in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

In  1850,  one  William  Pell  executed  a  lease  to  Valle  and 
others,  of  certain  mining  property,  describing  it  as  being  in 
section  32,  township  13  south,  range  8  east,  when  it  was,  in 
fact,  in  township  12  south.  The  lease  was  first  drawn  with  a 
provision  that  it  should  terminate  if  the  lessees  ceased  to  work 
for  one  year,  but  as  the  lease  now  stands,  this  provision  has 
been  erased,  and  there  is  a  note  of  the  erasure  at  the  foot  of 
the  lease.  This  lease  was  executed  in  January,  1850,  and  in 
the  following  December  a  new  agreement  was  executed  between 
these  parties,  referring  to  the  lease,  and  providing  that  the 
lessor  should  give  six  months'  notice  before  forfeiting  the  lease. 
The  lessees  worked  the  mine  for  about  a  year,  and  then  ceased 
to  work.  In  1864,  the  lease  was  assigned  to  the  complainant, 
and  during  the  same  year,  the  company  took  possession  of  the 
premises  and  commenced  work,  expending  in  machinery  the 
sum  of  $5000,  as  averred  in  the  bill.  In  1865,  the  mistake  in 
the  description  of  the  premises  was  discovered,  and  the  grantees 
of  the  lessor  thereupon  commenced  an  action  of  ejectment. 
The  lead  company  then  filed  this  bill  to  enjoin  the  ejectment 
and  correct  the  mistake  in  the  lease.  The  cause  was  heard  on 
a  demurrer  to  the  bill,  and  the  court  dismissed  the  bill. 

It  is  urged,  as  a  ground  for  affirming  this  decree,  that  the 
agreement  of  December,  1850,  shows  that  the  original  lease 
must  have  contained  the  provision  for  a  forfeiture  of  the  lease, 
in  case  the  lessees  should  cease  to  work  the  mine  for  a  year, 
and  that  its  erasure,  without  the  consent  of  the  lessor,  forfeited 
the  lease. 
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Admitting  it  to  be  a  fair  inference,  from  the  tenor  of  the 
subsequent  agreement,  that  the  erasure  was  not  made  before  the 
execution  of  the  lease,  it  is  by  no  means  clear  that  it  was  after- 
wards made  fraudulently  or  without  the  knowledge  of  the 
lessor.  The  fact  that,  by  the  subsequent  agreement,  he  waived 
the  right  of  forfeiture,  except  upon  six  months'  notice,  while  it 
shows  there  was  such  a  clause  in  the  lease  as  originally  written, 
also  shows  the  parties  had  agreed  upon  a  different  provision, 
and  it  may  well  be  that  the  original  clause  was  then  erased  by 
consent,  and  the  alteration  noted  at  the  foot  of  the  lease,  as 
having  been  made  before  its  execution.  But  be  that  as  it  may, 
there  is  absolutely  nothing  in  the  bill  from  which  any  com- 
plicity with  the  alteration  can  be  presumed  against  this  com- 
plainant. This  company  did  not  become  the  assignee  of  the 
lease  until  nearly  fourteen  years  after  the  second  agreement 
was  executed,  and  if  a  fraudulent  alteration  was  ever  made,  it 
was,  in  all  probability,  made  before  the  execution  of  that  agree- 
ment, as  there  would  have  been  no  motive  for  it  afterwards. 
We  are  clearly  of  opinion  that,  on  the  face  of  this  bill,  there 
is  no  such  presumption  against  this  complainant  of  a  fraudu- 
lent alteration  with  which,  or  a  knowledge  of  which,  it  is 
chargeable,  as  to  prevent  it  from  claiming  the  correction  of  an 
acknowledged  mistake  in  the  description  of  the  premises.  The 
bill,  on  its  face,  entitles  the  company  to  relief.  The  defend- 
ants, in  their  answer,  can  raise  this  question  of  fraudulent 
alteration,  if  they  desire,  and  it  can  then  be  determined  upon 
proof,  instead  of  relying  upon  uncertain  inferences  from  the 
face  of  the  bill. 

The  decree  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Decree  reversed. 
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Presley  J.  Curry  et  al. 

v. 

The  People  of  the  State  of  Illinois,  for  use,  etc. 

1.  Pleading — description  of  instrument  sued  upon.  In  pleading  written 
instruments,  they  may  be  described  according  to  their  legal  effect. 

2.  Same — in  suit  against  a  part  of  several  obligors  in  an  administrator's 
bond.  Under  the  sixty-ninth  section  of  the  statute  of  wills,  suits  on  admin- 
istrators' bonds  may  be  against  all  or  any  one  or  more  of  the  obligors  named 
therein ;  so  in  an  action  on  such  bond  signed  by  four  parties,  and  but  two 
are  sued,  it  is  only  necessary  to  describe  it  in  the  declaration  as  having  been 
executed  by  the  defendants,  that  being  the  legal  effect  given  to  the  bond. 

3.  Variance  between  allegations  and  proofs — waiver.  In  an  action  for  the 
use  of  a  creditor,  upon  an  administrator's  bond,  the  claim  was  described  in 
the  declaration  as  having  been  allowed  in  the  probate  court  in  favor  of  such 
creditor,  when  the  record  given  in  evidence  showed  the  allowance  was  in 
favor  of  another  person  for  the  use  of  the  creditor :  Held,  that  while  there 
might  be  a  technical  variance,  it  was  waived  by  a  failure  to  object  to  the 
testimony  on  the  trial. 

4.  Devastavit  by  an  administrator — evidence  thereof.  Where  an  admin- 
istrator, on  the  sale  of  property  belonging  to  the  estate,  received  the  notes  of 
the  purchasers  with  security,  and  it  resulted  that  the  principals  and  sureties 
were  insolvent,  this  will  show,  prima  facie,  that  the  administrator  had  neg- 
lected his  duty,  and  was  guilty  of  a  devastavit. 

5.  Same — who  may  have  a  remedy  therefor.  In  an  action  upon  an  admin- 
istrator's bond,  at  the  instance  of  a  creditor,  a  prima  facie  right  of  recovery 
exists,  if  it  appear  that  the  person  for  whose  use  the  suit  is  brought  holds  a 
claim  against  the  estate,  and  that  the  administrator  has  been  guilty  of  a 
devastavit  to  the  extent  of  such  claim.  It  is  not  essential  to  such  right  of 
recovery  that  the  creditor  shall  prove  there  were  no  assets  to  which  he  could 
resort  for  the  satisfaction  of  his  claim. 

6.  Nor  are  the  court  prepared  to  hold  that,  even  if  there  are  assets  suffi- 
cient to  satisfy  the  creditor,  the  right  of  recovery  on  the  bond  would  thereby 
be  defeated. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
Kichard  S.  Canby,  Judge,  presiding. 

The  opinion  contains  a  sufficient  statement  of  the  case. 
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Opinion  of  the  Court. 
Mr.  E.  P.  Hanna,  for  the  appellants. 

Mr.  Rufus  Cope  and  Mr.  S.  A.  Boyles,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  on  an  administrator's  bond,  brought 
in  the  name  of  the  people,  for  the  use  of  Samuel  Boyles,  and 
against  appellants.  The  bond  was  signed  by  appellants,  Samuel 
Moore  and  I.  L.  Speeke.  In  the  description  of  the  bond  in 
the  declaration,  no  mention  is  made  of  the  last  two  obligors 
above  named.  While  it  is  admitted  that,  under  our  statute, 
it  is  not  required  that  all  the  obligors  should  be  joined  in 
a  suit  on  an  administrator's  bond,  it  is  urged  that  there  was  a 
variance  between  the  bond  described  and  the  bond  read  in 
evidence. 

The  rules  of  pleading  require  parties  in  pleading  written 
instruments  to  describe  them  according  to  their  legal  effect. 
Was  this  bond  thus  pleaded  ?  If  so,  then  there  was  and  could 
be  no  variance.  The  sixty-ninth  section  of  the  statute  of  wills, 
R.  S.  551,  provides  that  in  suits  on  such  bonds  it  may  be 
against  all  or  any  one  or  more  of  the  obligors  named  therein. 
Then,  under  this  statute,  it  became  the  bond  of  all,  or  any  one 
or  more  than  one.  It  then  became  the  bond  of  the  two  who 
were  sued,  and  this  was  its  legal  effect,  and  it  is  so  described  in 
the  declaration,  and  hence  there  was  no  variance.  It  has  been 
held  that,  where  one  of  several  co-obligors  dies,  and  suit  be 
brought  against  the  survivors,  the  fact  that  the  deceased  obligor 
also  executed  the  instrument  need  not  be  noticed  in  declaring. 
Cummings  v.  The  People,  50  111.  132.  If  not  necessary  as  a 
matter  of  description  to  notice  the  name  of  the  deceased  party 
in  such  a  case,  no  reason  is  perceived  why  the  names  of  co-obli- 
gors who  are  not  sued  should  be  noticed  in  the  declaration  on 
an  administrator's  bond. 

It  is  urged  that  there  was  a  variance  between  the  claim  in 
the  probate  court,  and  that  described  in  the  declaration.     It  is 
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described  as  a  claim  allowed  against  the  estate  of  McSchooler, 
and  in  favor  of  Boyles,  while  the  record  read  in  evidence  was 
an  allowance  in  favor  of  one  Peck,  for  the  use  of  Boyles. 
This  may  have  been  a  technical  variance,  but  even  if  it  was 
appellant  failed  to  except  to  its  admission,  and  can  not  now 
urge  the  objection  for  the  first  time.  Boyles  held  the  beneficial 
interest  in  the  claim,  although  the  legal  title  was  in  Peck,  and 
regarding  the  claim  as  justly  payable  to  Boyles,  appellants,  no 
doubt,  intended  to  and  did  waive  all  objection  to  its  admissi- 
bility by  failing  to  object  to  its  introduction  as  evidence. 

It  is  next  urged  that  appellee  failed  to  sustain  his  claim  by 
evidence  of  injury  or  loss.  He  introduced  in  evidence  an 
unpaid  allowance  against  the  estate,  payable  to  him.  This  gave 
him  the  unquestioned  right  to  insist  that  the  estate  should  be 
legally  settled  ;  and  if  the  administrator  has  committed  a  devas- 
tavit, he  may  sue  for  and  recover  for  such  loss  as  he  has  thereby 
sustained. 

It  is,  however,  urged  that  he  failed  to  show  that  he  has  sus- 
tained such  a  loss.  He  has  shown  that  the  administrator  sold 
property  belonging  to  the  estate  to  an  amount  exceeding  $2200, 
and  that  it  was  lost  by  taking  insufficient  security  for  its  pay- 
ment. There  seems  to  be  no  evidence  that  rebuts  the  pre- 
sumption arising  from  the  fact  that  both  principals  and  sureties 
proved  insolvent ;  that  the  administrator  failed  to  discharge  his 
duty  in  requiring  sufficient  security,  and  thereby  became  liable 
to  the  heirs  and  creditors.  This  is  rendered  more  certain  from 
the  fact  that  it  is  not  proved  that  the  sureties  were  solvent  and 
of  sufficient  ability  to  render  the  debts  secure  when  the  notes 
were  taken ;  and  the  loss  having  occurred  by  reason  of  the 
failure  of  the  administrator  to  discharge  his  duty,  we  must  hold 
that  he  has  thereby  been  guilty  of  a  devastavit,  and  is  liable  to 
the  heirs  or  creditors  of  the  estate  for  the  amount  thus  lost. 

Having  proved  that  he  holds  a  claim  against  the  estate,  and 
shown  a  devastavit  for  a  much  larger  sum  than  .the  amount  of 
his  debt,  appellee  has  shown  a  prima  facie  right  to  recover; 
and  appellants  having  failed  to  overcome  that  prima  facie  right, 
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the  judgment  was  properly  rendered  on  the  bond  against 
them.  If  there  were  assets  sufficient  to  pay  appellee's  debt,  we 
are  not  prepared  to  hold  that  it  would  have  defeated  his  right 
of  recovery ;  but,  if  it  would,  appellants  have  failed  to  show 
that  there  were  such  assets.  All  appellee  was  bound  in  the 
first  instance  to  prove,  was,  that  he  held  this  unpaid  claim 
against  the  estate,  and  show  a  devastavit.  He  was  not  required 
to  prove  that  there  were  not  other  assets  from  which  his  claim 
would  be  ultimately  paid.  "We  perceive  no  error  in  this  record, 
and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


John  H.  B.  Willoughby,  for  use,  etc. 

v. 

John"  S.  Dewey. 


1.  Evidence — docket  of  police  magistrate.  Iu  an  action  to  recover  the 
price  of  property  sold  to  the  defendant  under  an  execution  issued  upon  a 
judgment  rendered  by  a  police  magistrate,  the  docket  of  such  magistrate, 
duly  proved  by  him,  showing  the  entry  of  such  judgment,  is  competent 
evidence  on  behalf  of  the  plaintiff,  even  though  it  would  not  thereby  appear 
that  the  magistrate  had  jurisdiction  either  of  the  subject  matter  or  the  per- 
son, as  competency  of  evidence  does  not  depend  upon  the  extent  to  which 
facts  are  proved  thereby. 

2.  Same — of  copies  or  originals.  The  statute  which  declares  that  copies 
of  proceedings  and  judgments  before  justices  of  the  peace,  certified  by 
them,  shall  be  received  as  evidence  of  such  proceedings  or  judgments, 
embraces  as  well,  proceedings  and  judgments  before  police  magistrates; 
and  while  the  statute  declares  copies  to  be  evidence,  the  original  docket, 
duly  proved  to  be  such,  is  also  competent  evidence. 

3.  S ame— jurisdiction  of  the  person — whether  proved  oy  the  magistrate's 
docket.  In  a  case  where  it  is  sought  to  prove  the  recovery  of  a  judgment 
before  a  police  magistrate,  the  court  would  be  inclined  to  hold,  if  a  formal 
entry  of  a  judgment  appears  on  a  magistrate's  docket,  on  which  it  also 
appears  he  has  issued  an  execution,  and  in  a  case  over  which  the  law  gives 
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hiin  jurisdiction,  it  would  be  presumed,  if  not  rebutted,  that  he  had  juris- 
diction of  the  person,  the  docket  reciting  the  fact  that  a  summons  issued 
and  was  returned  duly  served. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  assumpsit  on  the  common  counts, 
brought  by  John  H.  B.  Willoughby,  for  the  use  of  Morris  M. 
Armstrong  et  al.  against  John  S.  Dewey,  to  recover  for  a  field 
of  growing  wheat  sold  by  the  plaintiff,  as  constable,  under  an 
execution  in  his  hands,  to  the  defendant.  A  trial  by  jury,  on 
the  general  issue,  resulted  in  a  verdict  for  the  defendant,  on 
which  judgment  was  rendered,  and  the  plaintiff  brings  the 
record  to  this  court  and  asks  a  reversal. 

Mr.  A.  W.  Metcalf,  for  the  plaintiff  in  error. 

Messrs.  Gillespie  &  Springer  and  Messrs.  Dale  &  Bur- 
nett, for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  point  made  on  this  record,  important  to  notice,  is 
the  refusal  of  the  court  to  permit  the  docket  of  the  magistrate, 
offered  by  the  plaintiff  as  evidence  in  his  behalf,  to  go  to  the 

jury- 

We  are  at  a  loss  to  perceive  on  what  grounds  it  was  rejected, 
as  the  magistrate  testified  it  was  his  docket,  the  entries  in  it 
having  been  made  by  him  as  police  magistrate  of  the  county 
of  Marion. 

The  act  concerning  evidence  and  depositions  provides,  in 
section  3,  that  copies  of  the  proceedings  and  judgments  before 
justices  of  the  peace,  certified  by  the  justice,  under  his  hand 
and  seal,  before  whom  the  proceedings  or  judgment  is  had, 
shall  be  received  as  evidence  of  such  proceedings  or  judgments. 
Scates'  Comp.  255. 
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The  act  establishing  police  magistrates'  courts,  gives  to  each 
police  magistrate  who  may  be  elected  in  the  several  towns 
and  cities,  the  same  jurisdiction,  powers  and  emoluments  as 
other  justices  of  the  peace  in  the  State;  and  the  rules  of 
practice  and  proceedings  before  them  must  conform  to  the 
practice  and  proceedings  before  justices  of  the  peace;  consta- 
bles of  the  county  can  execute  process  issued  by  them,  and 
appeals  are  allowed  from  their  decisions  in  all  cases,  to  be 
taken  in  the  same  manner  as  appeals  from  justices  of  the 
peace.     Scates'  Comp.  672-3. 

These  magistrates  are  no  more  than  justices  of  the  peace,  or 
of  greater  authority,  and  their  practice  and  proceedings  must 
conform  to  those  of  j  ustices  of  the  peace.  It  is  the  practice 
of  all  justices  of  the  peace  to  keep  a  docket,  in  which  all  the 
proceedings  before  them  are  entered.  Such  a  docket  was  kept 
by  the  police  magistrate,  which  was  offered  in  evidence  and 
rejected.  It  is  true,  the  statute  declares  that  copies  shall  be 
evidence,  but  the  original  docket  being  oifered  and  proved  to 
be  the  docket,  it  was  competent  evidence. 

The  objection  made  here  is,  that  the  docket,  if  admitted, 
would  show  only  the  judgment,  but  would  not  show  that  the 
magistrate  had  jurisdiction  of  the  subject  matter,  or  of  the 
person  sued. 

Should  that  be  so,  it  would  not  render  the  docket  incompe- 
tent evidence.  Competency  of  evidence  is  one  thing — what  it 
may  prove  is  an  entirely  different  thing. 

We  should  be  inclined  to  hold,  if  a  formal  entry  of  a  judg- 
ment appears  on  a  magistrate's  docket,  on  which  it  also 
appeared  he  had  issued  an  execution,  and  in  a  case  over  which 
the  law  gave  him  jurisdiction,  it  would  be  presumed,  if  not 
rebutted,  he  had  jurisdiction  of  the  person,  if  the  docket 
recites  the  fact  that  a  summons  issued  which  had  been  returned 
duly  served  on  the  defendant. 

We  think  the  court  erred  in  rejecting  the  docket  as  evidence, 
and  for  this  error  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Ogden  Monell 

V, 

Christian  Scherrick  et  al. 


Fraudulent  conveyances.  Where  a  debtor  conveyed  his  homestead 
to  his  son,  it  being  all  the  property  he  had,  with  the  avowed  intention  of 
hindering  and  delaying  his  creditors,  the  consideration  therefor  not  exceed- 
ing one-fourth  the  value  of  the  property,  and  the  grantor  being  still  per- 
mitted to  occupy  the  premises  as  his  own,  it  was  held,  the  conveyance  was 
fraudulent  as  to  creditors. 

Appeal  from  the  Circuit  Court  of  Jasper  county;  the  Hon. 
Hiram  B.  Decius,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  H.  Halley,  for  the  appellant. 

Mr.  W.  B.  Cooper,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  brought  by  Monell  against 
Christian  Scherrick  and  the  administrator  of  one  Christian  W. 
Scherrick,  deceased,  to  set  aside  a  conveyance  of  certain  real 
estate  made  by  the  said  Christian  W.  in  his  life  time,  to  his  son, 
Christian,  the  defendant,  the  bill  alleging  the  conveyance  was 
made  to  defraud  creditors.  The  defendants  answered,  but  not 
under  oath,  and  evidence  having  been  taken,  the  court,  on  the 
hearing,  dismissed  the  bill.  The  complainant  has  prosecuted 
an  appeal. 

The  indebtedness  is  not  denied,  nor  the  insolvency  of  the 
estate  of  the  deceased  Scherrick,  and  the  only  reason  urged  in 
the  brief  of  appellees'  counsel  why  the  relief  prayed  should 
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not  have  been  granted,  is,  that  the  evidence  fails  to  show,  with 
sufficient  clearness,  the  conveyance  to  have  been  fraudulent. 
On  this  point  we  cannot  agree  with  counsel  for  appellees. 

The  premises  in  question  were  two  lots  and  a  house  in  the 
town  of  Newton,  in  Jasper  county,  worth,  at  the  time  of  the 
conveyance  $1300.  The  proof  shows  that  the  elder  Scherrick 
occupied  this  property  as  his  homestead,  his  children  having 
all  married  ;  that  he  had  no  other  real  estate,  and  that  he  con- 
tinued to  occupy  the  premises  until  his  death,  nearly  two  years 
after  the  conveyance,  claiming  them  as  his  own,  and  offering  to 
sell  or  exchange  them.  It  further  appears  that  he  repeatedly 
stated  his  intention  of  placing  his  property  out  of  his  hands, 
so  that  the  debt  in  question  might  not  be  collected.  The  only 
evidence  in  the  record  to  rebut  the  presumption  arising  from 
this  testimony  is  the  fact  that,  at  the  time  of  the  conveyance, 
the  younger  Scherrick  paid  his  father  $300,  the  nominal  consid- 
eration for  the  deed.  In  view,  however,  of  the  inadequacy  of 
this  consideration,  less  than  one  quarter  the  value  of  the  prop- 
erty, the  repeatedly  expressed  intentions  of  the  grantor  as  to 
his  fraudulent  purposes  in  regard  to  this  property,  and  the  fact 
that,  after  the  conveyance,  he  was  still  allowed,  by  his  son,  to 
claim  and  use  the  property  as  his  own,  we  are  obliged  to  con- 
clude either  that  the  delivery  of  the  $300  was  merely  a  matter 
of  form,  or,  if  that  sum  was  really  paid  to  the  father  and 
retained  by  him,  that  it  was  merely  for  the  purpose  of  giving 
a  color  of  legality  to  a  transaction  intended  by  both  parties  to 
defraud  the  creditors  of  the  grantor. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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ISTarcisse  Pensoneau 

v. 

Oscar  Heinrich. 


1.  Forcible  detainer — by  whom  it  may  be  maintained.  Where  the 
decree  in  a  proceeding  to  enforce  a  mechanic's  lien  directed  a  sale  of  the 
premises  if  the  money  was  not  paid  within  ninety  days,  the  defendant  was 
thereby  afforded  the  opportunity  to  redeem  from  the  lien  declared  in  the 
decree  at  any  time  before  the  sale,  and  upon  a  sale  being  had,  and  a  deed 
made  by  the  master  to  the  purchaser,  the  latter  may  maintain  an  action  of 
forcible  detainer  against  the  defendant  in  possession,  under  the  act  of  1861, 
relating  to  such  actions,  notwithstanding  there  was  no  right  of  redemption 
after  the  sale  * 

2.  Evidence — effect  of  a  decree  as  evidence  that  the  court  had  jurisdiction  of 
the  person  of  tJie  defendant.  In  an  action  of  forcible  entry  by  the  purchaser 
under  a  decree  in  a  proceeding  to  enforce  a  mechanic's  lien,  such  decree  is 
'prima  facie  evidence  that  the  court  in  which  it  was  rendered  had  jurisdic- 
tion of  the  person  of  the  defendant  in  that  proceeding,  although  the  decree 
fails  to  find  that  he  was  served  with  process,  or  entered  his  appearance,  the 
presumption  always  being  in  favor  of  a  court  of  general  jurisdiction,  in  that 
regard. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  James  Dill,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  brought  by  appellee, 
before  a  justice  of  the  peace  in  St.  Clair  county,  against  appel- 
lant, to  recover  possession  of  the  premises  in  controversy.    On 

*Af ter  the  decree  and  sale  in  the  case  here  referred  to,  the  act  of  1869  was  passed, 
giving  a  right  of  redemption  after  the  sale  in  a  proceeding  to  enforce  a  mechanic's 
lien.    Gross'  Comp.  p.  426. 
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a  trial,  the  justice  of  the  peace  rendered  judgment  that  appellee 
recover  the  possession  of  the  premises,  and  the  case  was  there- 
upon removed  to  the  circuit  court  on  appeal,  where  a  trial  was 
had  with  a  similar  result,  and  the  record  is  brought  to  this 
court,  and  we  are  asked  to  reverse  the  judgment  of  the  court 
below. 

The  record  discloses  the  fact  that  appellee,  at  the  October 
term,  1864,  obtained  a  decree  on  a  petition  to  enforce  a 
mechanic's  lien  against  the  premises,  finding  that  the  lien 
existed,  and  ordering  its  payment  within  ninety  days,  and  in 
default  thereof  that  the  master  sell  the  premises  and  execute  a 
deed  of  conveyance  to  the  purchaser.  Appellant  having  failed 
to  pay  the  money,  after  the  expiration  of  the  time  limited,  the 
master,  in  pursuance  to  the  requirements  of  the  decree,  sold 
the  premises  and  appellee  became  the  purchaser,  and  the  master 
executed  to  him  a  deed  of  conveyance. 

After  obtaining  the  deed,  appellee  demanded  of  appellant 
possession  of  the  premises,  which  being  refused,  this  suit  wTas 
thereupon  brought.  The  question  now  submitted  for  our  con- 
sideration is,  whether  the  action  of  forcible  detainer  will  lie  by 
the  purchaser  at  a  master's  sale  without  redemption. 

This  question  involves  the  construction  of  the  act  of  1861. 
It  declares  that  the  action  may  be  maintained  in  all  cases  of  the 
sale  of  lands  under  a  judgment  or  a  decree  of  a  court  of  this 
State,  and  the  party  to  such  judgment  or  decree,  after  the  expi- 
ration of  the  time  for  redemption,  refuses,  after  demand  in 
writing  by  the  purchaser  under  the  same,  to  surrender  posses- 
sion thereof.  It  is  contended  that  the  action  at  bar  does  not 
fall  within  the  provisions  of  this  law,  as  the  sale  was  made 
without  redemption,  and  hence  a  demand  for  possession  could 
not  be  made  after  the  time  for  redemption  had  expired.  Such 
is  not  the  true  construction  of  this  act.  The  decree  under 
which  this  sale  was  made  found  the  sum  due  appellee,  and  that 
it  was  a  lien  upon  the  land,  and  gave  to  appellant  ninety  days 
within  which  to  redeem  from  the  lien.  He  could  have  redeemed 
at  any  time  before  the  sale,  but  did  not  avail  of  the  privilege. 
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The  redemption,  then,  expired  before  the  sale  was  made.  This 
sale  was  not  only  within  the  spirit,  but  within  the  letter  of  the 
statute,  and  the  action  was  properly  brought. 

We  perceive  no  error  in  admitting  the  decree  in  evidence. 
Its  production  is  prima  facie  evidence  that  the  court  rendering 
it  had  jurisdiction  of  both  the  subject  matter  and  of  the  person 
of  the  parties.  The  decree  was  rendered  by  a  court  of  general 
jurisdiction,  and  the  presumption  of  jurisdiction  is  always 
indulged  in  favor  of  judgments  and  decrees  of  such  courts.  In 
an  action  of  ejectment,  the  production  of  the  judgment,  execu- 
tion and  sheriff's  deed  is  always  held  to  make  a  prima  facie  case 
against  the  defendant.  Upon  the  production  of  the  decree  and 
master's  deed,  appellee  made  a  prima  facie  case,  and  it  devolved 
upon  appellant  to  overcome  the  case  thus  made,  by  showing  that 
the  circuit  court  had  no  jurisdiction  of  the  person  of  appellant, 
when  the  decree  was  rendered.  Had  that  been  shown,  as  the 
decree  failed  to  find  that  he  had  been  served  or  had  entered  his 
appearance,  then  a  recovery  would  have  been  defeated. 

We  have  examined  the  case  of  Miller  v.  Handy,  40  111.  449, 
but  fail  to  see  how  that  case  is  an  authority  in  support  of  appel- 
lant's position  in  this  case.  It  holds  that  there  must  be  service, 
either  actual  or  constructive,  to  confer  jurisdiction;  and  on  a 
scire  facias,  where  a  term  intervened  between  the  teste  and 
return,  it  was  held  the  writ  was  void.  But  it  was  also  held 
that  if  the  judgment  found  there  was  service,  the  court  must, 
in  a  collateral  proceeding,  presume  it  was  true  until  overcome 
by  countervailing  evidence.  It  is  not  said  in  that  case  that  the 
person  claiming  under  the  judgment  and  sale  must  produce  evi- 
dence that  the  court  had  jurisdiction  before  he  could  read  the 
judgment,  execution  and  deed  in  evidence.  This  decree  having 
been  rendered  by  a  court  of  general  jurisdiction,  the  same  pre- 
sumption must  prevail  that  would  had  it  been  a  judgment  at 
law.  We  perceive  no  error  in  this  record,  and  the  judgment 
of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

18 — 54th  III. 
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Albert  P.  Mingia 

v. 
The  People  of  the  State  of  Illinois. 


1.  Criminal  law — discharging  a  juror  not  named  in  the  officer's  return. 
On  the  trial  of  a  party  indicted  for  murder,  it  appeared  the  sheriff  had 
returned  as  a  talesman  one  Burnham,  whose  name  had  been  given  to  the 
prisoner  in  the  list  furnished  to  him,  as  H.  C.  Burnham.  When  Burn- 
ham  was  called,  he  was  found  to  be  a  competent  juror,  and  was  accepted  by 
the  prisoner,  but  the  State's  attorney,  discovering  that  his  true  name  was 
R.  C.  Burnham,  on  his  motion  the  court  discharged  him:  Held,  this  action 
of  the  court  was  proper. 

2.  Same — who  may  be  properly  sworn  as  jurors.  It  would  be  ground  of 
error  for  a  juror  of  a  name  different  from  the  one  furnished  the  prisoner  to 
be  sworn  upon  the  panel.  The  persons  named  on  the  sheriff's  return,  and 
those  only,  unless  challenged,  can  be  sworn  as  jurors. 

3.  Same — challenge  of  jurors.  Where  the  court  sustains  a  motion  by  the 
State's  attorney,  to  discharge  a  juror  after  he  has  been  accepted  by  the 
prisoner,  such  action  may  be  referred  to  the  right  of  peremptory  challenge, 
the  record  showing  such  right  not  to  have  been  exhausted. 

4.  Exceptions — when  necessary.  Upon  the  objection  that  the  court  below 
refused  a  motion  to  dismiss  the  prosecution  and  discharge  the  prisoner,  who 
was  indicted  for  murder,  it  was  deemed  a  sufficient  answer,  that  it  did  not 
appear  the  prisoner's  counsel  excepted  to  the  action  of  the  court,  nor  were 
the  grounds  of  the  motion  stated. 

5.  Evidence — when  it  should  be  preserved.  The  objection  that  the  ver- 
dict of  guilty  in  a  criminal  case  is  against  the  evidence,  can  not  avail  where 
the  evidence  is  not  preserved  in  the  record. 

6.  New  trial — newly  discovered  evidence.  The  allegation  of  newly  dis- 
covered evidence  should  be  supported  by  affidavit,  to  be  available  as  ground 
for  a  new  trial. 

7.  Criminal  law — effect  of  legislation  subsequent  to  commission  of  an 
offense — construction  of  acts  of  1867  and  1869  concerning  capital  punishment. 
The  act  of  1869,  concerning  capital  punishment,  is  not  in  conflict  with  the 
act  of  1867  on  the  same  subject,  so  that  where  a  homicide  was  committed  in 
the  year  1867,  and  while  the  latter  act  was  in  force,  the  person  committing 
the  crime  could  properly  be  tried  and  convicted  after  the  act  of  1869  was 
in  force. 

8.  Same — in  what  mode  the  question  may  be  raised.  Under  the  act  of 
1867,  no  person  could  be  sentenced  to  death  by  any  court,  unless  the  jury 
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should  so  find  in  their  verdict,  upon  trial,  and  the  act  of  1869  provides  that 
the  court  may,  upon  a  plea  of  guilty,  sentence  the  prisoner  to  be  executed, 
hut  in  a  case  where  a  party  was  convicted  of  murder  and  the  jury  pre- 
scribed the  penalty  to  be  confinement  in  the  penitentiary  for  a  term  of 
years,  it  was  field,  the  prisoner  was  not  in  a  position  to  object  that  he  was 
tried  under  the  act  of  1869  for  an  offense  committed  while  the  act  of  1867 
was  in  force.  Had  he  pleaded  guilty  and  then  demanded  his  discharge, 
he  would  have  been  in  a  position  to  raise  the  question. 

Writ  of  Error  to  the  Circuit  Court  of  Massac  county; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

This  was  an  indictment  against  Albert  P.  Mingia,  charging 
him  with  the  murder  of  John  T.  Collier.  A  trial  resulted  in 
a  verdict  of  guilty,  the  jury  prescribing  the  punishment  to  be 
confinement  in  the  penitentiary  for  the  term  of  twenty  years, 
and  the  prisoner  was  sentenced  accordingly.  He  thereupon 
sued  out  this  writ  of  error. 


Messrs.  Green  &  Gilbert,  for  the  plaintiff  in  error,  among 
other  questions,  in  support  of  a  motion  in  arrest  of  judgment, 
made  this  point : 

The  homicide  was  committed  in  October,  1867,  at  which 
date  the  "  act  in  relation  to  capital  punishment/'  approved 
March  5,  1867,  was  in  force.  That  act  repealed  all  prior  laws 
concerning  the  punishment  for  murder.  Before  the  prisoner's 
trial,  which  was  in  May,  1869,  the  act  of  March  13,  1869,  "to 
amend  an  act  in  relation  to  capital  punishment,"  had  been 
passed,  repealing  (as  we  think)  the  act  of  1867.  If  we  are 
right  in  our  view  of  the  effect  of  the  act  of  1869,  in  repeal- 
ing the  act  of  1867,  then  the  judgment  should  have  been 
arrested,  because  there  was,  at  the  time  of  the  trial  and  ver- 
dict, in  force,  no  law  denning  the  punishment  of  murder,  which 
was  in  existence  when  the  homicide  was  committed.  The  act 
of  1869  repeals  all  acts  in  conflict  with  it.  It  copies  the  act 
of  1867,  and  adds  to  it  a  provision  which  renders  the  entire 
act  in  conflict  with  the  act  of  1867.  The  latter  act  was  not 
repealed  by  implication,  but  in  express  terms,  by  reason  of  its 
conflict  with  the  new  law. 
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In  Musick  v.  The  People,  40  111.  268,  a  construction  is  given 
to  the  act  of  1865,  increasing  the  punishment  for  larceny  of 
horses;  and  in  that  case  the  court  say,  it  was  manifest  the 
accused  was  tried  under  the  old  law,  and  that  the  act  of  1865 
does  not,  either  expressly  or  by  implication,  repeal  the  old  law. 
Exactly  the  reverse  is  the  case  with  the  accused  in  this  case. 
It  is  not  manifest  that  he  was  tried  under  the  act  of  1867 ;  on 
the  contrary,  it  can  hardly,  as  it  seems  to  us,  be  pretended  that ' 
both  the  act  of  1867  and  the  act  of  1869  are  in  force. 

We  also  submit  that  the  act  of  1869  was,  in  its  practical 
operation  upon  the  rights  of  the  prisoner,  ex  post  facto.  An 
ex  post  faeto  law  is  one  which  renders  "  an  act  punishable  in 
a  manner  in  which  it  was  not  punishable  when  it  was  com- 
mitted.    1  Kent,  450. 

If  the  law  in  force  at  the  time  of  the  commission  of  a  crimi- 
nal act  gives  the  alleged  criminal  any  benefit  or  advantage, 
which  benefit  or  advantage  is  diminished  by  a  law  passed  sub- 
sequent to  the  commission  of  the  act,  then  such  subsequent 
act  is  ex  post  facto.  We  feel  justified  in  taking  this  view,  by 
the  spirit,  if  not  the  letter,  of  the  opinion  in  Fletcher  v.  Peck, 
6  Cranch,  138. 

Under  the  act  of  1867,  the  prisoner  had  the  right  to  plead 
guilty,  coupled  with  the  certainty  of  freedom  from  the  death 
penalty.     By  the  act  of  1869,  this  right  was  taken  away. 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  circuit  court  of  Massac  county, 
for  murder,  presented  by  the  grand  jury  at  the  November  term, 
1867. 

A  special  term  was  held  in  the  succeeding  month  of  Decem- 
ber, for  the  trial  of  the  prisoner,  and  on  being  furnished  with 
a  copy  of  the  indictment  and  a  list  of  the  jurors  and  witnesses, 
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he  was  duly  arraigned,  and  pleaded  not  guilty,  and  on  his 
motion  and  affidavit  a  continuance  was  granted  to  the  next 
May  term. 

At  that  term  of  the  court,  a  further  continuance  was  granted, 
on  motion  of  the  prisoner,  to  the  next  November  term,  at  which 
term  no  other  proceeding  appears  to  have  been  had,  except 
ordering  an  attachment  for  a  witness  duly  summoned  on  behalf 
of  the  prosecution. 

At  the  May  term,  1869,  the  prisoner  appeared  in  person  and 
by  his  counsel,  and  by  agreement  with  the  State's  attorney, 
the  cause  was  set  for  trial  on  the  next  Saturday.  On  that  day 
the  prisoner  entered  a  motion  to  dismiss  the  prosecution,  and 
for  his  discharge. 

No  reasons  were  assigned  for  the  motion,  nor  was  the  motion 
then  disposed  of  by  the  court. 

A  jury  was  empanneled,  and  a  verdict  of  guilty  rendered, 
and  his  punishment  fixed  at  twenty  years  imprisonment  in  the 
penitentiary,  on  which  finding  a  formal  judgment  was  entered 
by  the  court. 

A  motion  for  a  new  trial,  and  in  arrest  of  judgment,  was 
overruled,  to  which  no  exception  was  taken. 

To  reverse  this  judgment,  the  record  is  brought  here  by 
writ  of  error,  and  various  errors  assigned,  the  first  of  which 
questions  the  ruling  of  the  court  in  discharging  a  juror,  one 
Burnham,  on  motion  of  the  State's  attorney,  after  the  juror 
had  been  accepted  by  the  prisoner. 

It  appears  the  sheriff  had  returned  as  a  talesman  one  Burn- 
ham,  whose  name  had  been  given  to  the  prisoner,  in  the  list 
furnished  to  him,  as  H.  C.  Burnham.  When  Burnham  was 
called,  he  was  found  to  be  a  competent  juror,  and  was  accepted 
by  the  prisoner,  but  the  State's  attorney  discovering  that  his 
true  name  was  R.  C.  Burnham,  on  his  motion  the  court  dis- 
charged him. 

We  fail  to  perceive  any  error  in  this.  It  would  have  been 
ground  of  error,  had  a  juror  of  a  name  different  from  the  one 
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furnished  the  prisoner,  been  sworn  upon  the  panel.  The  per- 
sons named  on  the  sheriff's  return,  and  those  only,  unless 
challenged,  can  be  sworn  as  jurors.  But  aside  from  this,  the 
bill  of  exceptions  in  this  regard  shows  that  the  peremptory 
challenges  of  the  people  were  not  exhausted,  and  the  motion 
to  discharge  him  was  nothing  more  than  a  peremptory  chal- 
lenge. 

The  next  error  assigned,  is  in  overruling  the  motion  to  dis- 
miss the  prosecution  and  discharge  the  prisoner.  It  is  a  suffi- 
cient answer  to  this  to  say,  that  it  does  not  appear  the  prisoner's 
counsel  excepted  to  the  manner  in  which  the  court  disposed  of 
this  motion,  nor  are  the  grounds  of  the  motion  stated. 

The  next  error  assigned,  is  in  overruling  the  motion  for  a 
new  trial. 

The  reasons  for  a  new  trial  were,  that  the  verdict  was  con- 
trary to  law  and  evidence ;  newly  discovered  evidence  tending 
to  prove  the  innocence  of  the  prisoner;  that  one  of  the  jurors 
had  expressed  an  opinion  as  to  the  guilt  of  the  prisoner  before 
he  was  sworn  upon  the  jury,  and  last,  because  erroneous 
instructions  were  given  on  the  part  of  the  people,  and  proper 
instructions  asked  by  the  prisoner  were  refused. 

As  to  the  verdict  being  against  the  evidence,  we  have  no 
means  of  determining,  as  the  evidence  is  not  preserved  in  the 
record. 

The  point  that  the  verdict  is  against  the  law,  is  not  argued 
by  counsel,  and  we  fail  to  perceive  wherein  the  law  has  been 
violated  by  the  jury. 

There  is  no  affidavit  in  support  of  the  allegation  of  newly 
discovered  evidence,  and  the  charge  that  a  juror  had  formed 
and  expressed  an  opinion  unfavorable  to  the  prisoner,  prior  to 
the  trial,  is  contradicted  by  the  juror  himself,  whose  affidavit 
is  in  the  record.  The  juror  named,  when  examined  on  his 
voir  dire,  declared  he  had  expressed  no  opinion. 

The  principal  objection,  on  this  branch  of  the  case,  arises  on 
the  instructions  given  for  the  prosecution.  The  record  does 
not  show  that  any  instructions  were  asked  by  the  defendant. 
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We  have  examined  those  given  for  the  people,  and  as  abstract 
propositions  of  law,  we  have  no  fault  to  find  with  them.  So 
far  as  they  are  founded  on  the  evidence  in  the  cause,  we  have 
no  means  of  determining  whether  they  were  right  or  wrong, 
the  evidence  not  being  preserved. 

In  support  of  the  motion  in  arrest  of  judgment,  it  is  argued 
by  the  plaintiff  in  error,  that,  as  the  homicide  was  committed 
in  October,  1867,  there  was  not,  at  the  time  of  the  trial  and 
verdict,  any  law  defining  the  punishment  of  murder,  which 
was  in  force  at  the  time  of  the  homicide.  The  act  of  1869,  so 
far  as  the  punishment  of  homicide  is  concerned,  differs  in  no 
respect  from  the  act  of  1867,  under  which  the  criminal  act 
was  done,  nor  is  it  in  conflict  with  it  in  any  particular.  The 
purpose  of  the  act  of  1869,  not  differing  in  its  main  provisions 
from  the  act  of  1867,  is  found  in  the  proviso  therein  inserted, 
to  supply  what  was  deemed  a  casus  omissus  in  the  act  of 
1867.  Had  the  prisoner  pleaded  guilty  to  the  indictment, 
and  demanded  his  discharge,  he  would  be  in  a  position  to  raise 
the  question  he  now  seeks  to  raise.  As  a  jury  has  passed 
upon  his  case,  he  can  not  raise  it.  Though  the  crime  was 
committed  in  1867,  and  the  trial  had  in  1869,  before  a  jury,  it 
matters  not,  so  far  as  the  prisoner's  rights  are  involved,  under 
which  act  the  proceedings  were  carried  on,  inasmuch  as  both 
acts  are,  as  we  have  said,  precisely  the  same,  and  under  neither 
was  he  deprived  of  any  of  his  rights. 

We  see  no  error  in  the  record,  and  must  affirm  the  judgment. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois 

v. 

Edward  B.  Green. 

Bill  of  exceptions — when  necessary — presumption.  Where,  in  a  pro- 
ceeding by  scire  facias  upon  a  recognizance,  an  order  was  made  striking  the 
case  from  the  docket,  no  exception  being  taken  on  the  part  of  the  people, 
and  there  being  no  bill  of  exceptions  in  the  record  showing  upon  what 
grounds  such  action  was  taken,  it  was  held,  it  must  be  presumed  the  court 
acted  upon  sufficient  cause. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  Michan,  State's  Attorney,  for  the  people. 

Messrs.  Bell  &  Green,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  scire  facias  on  a  recognizance,  and  at  the  March 
term,  1868,  an  order  was  made  striking  the  case  from  the  docket. 
No  exception  was  taken  by  the  people's  attorney,  nor  is  there 
any  bill  of  exceptions  in  the  record  showing  the  ground  of  dis- 
missal. We  must,  therefore,  presume  the  court  acted  upon 
sufficient  cause.  If  it  did  not,  the  people's  attorney  should 
have  taken  a  bill  of  exceptions  showing  under  what  circum- 
stances and  on  what  grounds  the  court  made  the  order.  For 
aught  that  appears,  the  people's  attorney  may  have  consented 
to  the  action  of  the  court. 

Judgment  affirmed. 
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Thomas  Mauck  et  al. 

v. 

Abraham  Mauck. 


1.  Evidence  in  chancery — of  the  preservation  thereof  Where  a  decree  in 
chancery  recites  that  the  case  was  heard  upon  proofs,  and  then  finds  the  facts 
charged  in  the  bill  to  be  true,  it  will  be  inferred  the  facts  were  found  upon 
the  testimony.  Such  a  decree  will  be  sustained,  though  it  does  not  purport 
to  set  out  the  testimony,  and  it  is  not  otherwise  preserved  in  the  record. 

2.  Partnership  —  power  of  a  court  of  equity  to  authorize  a  surviving 
partner  to  sell  realty  owned  by  the  firm,  at  private  sale.  Real  estate,  purchased 
and  held  by  a  partnership  firm  for  the  purposes  of  the  firm,  so  far  partakes 
of  the  character  of  personalty  that  it  is  under  the  control  of  a  court  of  equity 
in  making  a  final  adjustment  of  the  affairs  of  the  partnership,  whether  in 
stating  an  account  between  the  partners,  or  in  marshaling  the  assets  for 
the  payment  of  debts.  The  realty  being  impressed  with  this  character,  as 
assets  of  the  firm,  a  court  of  equity  has  the  power  to  vest  in  a  surviving 
partner  the  discretion  to  dispose  of  it  at  public  or  private  sale. 

3.  Same — whether  such  power  should  be  exercised.  But  such  power  should 
be  exercised  by  the  court  with  great  caution,  and  only  under  circumstances 
which  preclude  the  probability  that  fraud  or  wrong  could  be  perpetrated. 
In  this  case  the  partnership  was  insolvent,  and  it  became  necessary  to  sell 
the  realty  to  pay  debts.  On  bill  filed  by  the  surviving  partner  against  the 
representatives  of  the  deceased  partner,  for  a  settlement  of  the  partnership, 
it  was  considered  not  improper  to  authorize  the  complainant  to  sell  the  realty 
belonging  to  the  firm,  at  public  or  private  sale,  as  he  might  elect,  the  circum- 
stances suggesting  that  there  could  be  no  motive  on  his  part  to  abuse  the 
trust. 

4.  But  the  court  desire  to  be  distinctly  understood  as  refusing  to  say  such 
a  decree  could  be  rightfully  rendered  in  an  ordinary  case. 

Writ  of  Error  to  the  Circuit  Court  of  Wabash  county ;  the 
Hon.  Samuel  S.  Marshall,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Bell  &  Green,  for  the  plaintiffs  in  error. 

Mr.  Silas  L.  Bryan,  for  the  defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  in  the  Wabash  circuit  court, 
by  defendant  in  error  against  plaintiffs  in  error,  for  an  account 
and  settlement  of  a  partnership  between  defendant  in  error  and 
John  Mauck,  the  ancestor  of  plaintiffs  in  error.  It  appears 
that  the  partnership  was  formed  by  a  verbal  agreement,  about 
the  first  of  August,  1857,  under  the  style  of  A.  &  J.  Mauck; 
that  they  began  business  at  once,  and  carried  it  on  until  John 
Mauck  died,  on  the  thirteenth  of  June,  1861,  whereby  the  part- 
nership ceased.  The  business  embraced  the  buying  and  selling 
of  real  estate,  pork,  and  erecting  and  operating  a  flouring  mill, 
etc.  There  was  no  settlement  of  the  partnership  business, 
while  it  was  being  carried  on  by  the  partners.  Each  partner, 
in  the  beginning,  advanced  $3000,  and  at  the  dissolution  of 
the  partnership  defendant  in  error  had  drawn  out  and  there 
was  charged  to  him  $514.35,  and  John  Mauck,  in  like  manner, 
$616.15.  There  was  owing  by  the  firm  at  its  dissolution, 
$77,845.30,  and  there  were  assets  amounting  to  $63,833.  It 
further  appeared,  at  the  hearing,  defendant  in  error  had  paid 
all  the  debts  but  $33,700.82.  There  were  assets  in  his  hands 
in  debts  due  the  firm,  $1,154.02,  and  in  real  estate  belonging 
to  the  firm,  three  different  tracts,  found  by  the  court  to  be 
worth  $14,700.  The  court  also  found  the  firm  to  be  insolvent 
in  the  sum  of  $14,022.30,  and  the  evidence  seems  to  support 
the  finding. 

The  court  below  ordered  defendant  in  error  to  collect  the 
outstanding  debts,  and  to  sell  the  real  estate  at  either  public  or 
private  sale,  for  one  half  in  six  and  the  remainder  in  twelve 
months,  taking  bond  with  security  and  a  mortgage  on  the 
premises.  If  at  public  sale,  a  notice  was  required  to  be  pub- 
lished. Out  of  the  proceeds  of  the  sale  he  was  required 
first,  to  pay  the  costs  of  the  suit,  next,  the  firm  debts,  and  if 
any  balance  remained,  to  pay  one  half  to  the  administrator  of 
John  Mauck,  and  to  retain  the  other  half.  On  the  tenth  of 
November,  1863,  he  sold  the  real  estate  described  in  the  decree, 
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at  private  sale,  to  Jacob  Mauck  for  the  sum  of  $15,000,  and  to 
the  same  purchaser  the  personal  property  for  $200.  He 
reported  the  sale,  and  that  he  had  himself  taken  the  debts  due 
the  firm,  making  the  receipts  under  decree  $16,354.02  ;  that  he 
had,  after  the  sale,  paid  out  $16,687.09  on  the  debts  of  the 
firm.  The  court  approved  this  report,  and  the  record  is  brought 
to  this  court  and  errors  are  assigned,  that  the  court  below  erred 
in  rendering  the  decree  without  proof  of  the  allegations  of  the 
bill,  and  in  decreeing  the  sale  of  the  real  estate  at  private  sale. 

As  to  the  first  error  assigned,  it  will  be  observed  that  the 
decree  states  that  the  cause  came  on  to  be  heard  on  the  bill, 
answer  of  guardian  ad  litem,  together  with  the  exhibits  and 
testimony,  and  the  decree  pro  confesso  against  the  adult  defend- 
ants. It  also  appears  from  the  decree  that  all  the  material 
facts  charged  in  the  bill  were  found  to  be  true,  and  from  the 
recital  and  finding,  we  must  infer  that  the  facts  were  found  to 
be  true,  from  the  testimony,  and  that  there  was  sufficient  evi- 
dence heard  to  sustain  the  conclusions  at  which  the  court 
arrived.  It  has  been  held  by  this  court  that  where  the  decree 
states  that  a  hearing  was  had  upon  proofs,  ancl  the  facts  are 
found  by  the  court  in  a  decree,  it  will  bind  minors,  unless  the 
decree  purports  to  give  the  evidence,  or  refers  to  evidence  in 
the  record,  and  it  is  insufficient  to  warrant  the  conclusions  at 
which  the  court  has  arrived.  Preston  v.  Hodgen,  50  111.  56,  and 
the  same  rule  has  been  announced  in  other  cases.  We  must, 
then,  as  this  decree  states  that  the  case  was  heard  on  testimony, 
and  does  not  say  that  the  evidence  is  in  depositions,  or  is  all  in 
the  record,  presume  evidence  to  warrant  the  finding  was  heard, 
inasmuch  as  the  facts  are  found  by  the  decree. 

We  now  come  to  consider  the  question  whether  the  court  had 
power  to  license  the  surviving  partner  to  sell  the  real  estate 
purchased  by  the  firm,  and  held  jointly  by  them,  at  private 
sale,  or  if  the  power  is  possessed  by  a  court  of  equity,  it  was 
properly  exercised  in  this  case.  Taking  the  facts  found  by  the 
court  to  be  true,  as  we  must,  it  is  apparent  that  a  sale  of  the 
realty  was  necessary  and  eminently  proper,  to  pay  the  debts 


284  Mauck  et  al.  v.  Matjck.  [June  T., 

Opinion  of  the  Court. 

due  from  an  insolvent  firm.  Again,  the  sale  was  for  more  than 
the  court  found  the  property  to  be  worth.  There  is  no  claim 
that  the  surviving  partner  acted  in  bad  faith,  or  that  there  was 
any  sacrifice  of  the  property  or  a  loss  to  plaintiffs  in  error. 

The  question  presented  is  purely  one  of  power  in  the  chan- 
cellor to  decree  such  a  sale.  We  have  been  referred  to  no 
authority  which  denies  or  questions  the  power,  nor  ^fe  we  aware 
that  any  such  can  be  found;  and,  in  the  absence  of  adjudged 
cases,  we  must  test  the  act  by  general  principles.  Equity  has 
the  undoubted  right  to  compel  one  person  to  convey  land  to 
another,  when  equity  and  good  conscience  require  it.  Or  it 
may  cancel  deeds  or  enjoin  the  assertion  of  title.  In  truth, 
equity  may  avail  itself  of  a  variety  of  means  or  instrumentali- 
ties for  the  purpose  of  doing  complete  justice.  There  are 
numerous  cases  in  which  a  court  of  equity  will,  in  the  promo- 
tion of  justice,  either  transfer  the  property  to  a  beneficiary 
directly,  or  convert  it  into  money  and  have  it  paid  to  the  per- 
son entitled  to  receive  it.  A  strict  foreclosure  of  a  mortgage 
is  within  the  power  of  the  court,  although  seldom  exercised  in 
this  country,  even  when  not  prohibited  by  statute.  In  such 
a  case,  it  might  not  be  for  the  best  interest  of  the  mortgagor, 
but  that  does  not  prevent  its  exercise  unless  it  appears  that 
injury  would  probably  ensue  to  him. 

Again,  this  was  firm  property,  purchased  and  held  as  such. 
This  being  so,  in  equity  it  partakes  of  the  character  of  person- 
alty, and  was,  in  many  respects,  free  from  the  incidents  of  realty. 
Nicoll  v.  Ogden,  29  111.  323.  Being  purchased  and  held  for 
firm  purposes,  it  partook  of  the  character  of  personalty  to  the 
extent  that  it  was  under  the  control  of  the  chancellor  in  making 
a  final  adjustment  of  the  affairs  of  the  partnership,  whether  in 
stating  an  account  between  the  partners  or  in  marshaling  the 
assets  among  creditors.  Being  impressed  with  the  character 
of  partnership  assets,  we  are  inclined  to  hold  that  the  court 
below  might  entrust  the  surviving  partner  with  the  discretion 
of  selling  the  property  at  public  or  private  sale.  But  the  power 
even  in  such  cases  should  not,  as  a  general  rule,  be  conferred, 
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and  when  exercised,  it  should  be  under  such  circumstances  as 
preclude  the  probability  that  fraud  or  wrong  could  be  perpe- 
trated, and  the  court  should  exercise  great  caution  and  vigilance 
to  see  that  the  power  has  not  been  abused.  In  this  case  there 
were  two  strong  motives  operating  on  defendant  in  error  to 
restrain  him  from  sacrificing  the  property.  One  was  his  interest 
in  it,  and  the  other  the  insolvency  of  the  partnership,  both  of 
which  would  operate  strongly  to  prevent  a  sacrifice.  And  he 
would  have  been  unnatural  in  his  feelings  if  reckless  of  the 
interests  of  the  minor  children  of  his  deceased  brother. 

Inasmuch  as  he  was  the  surviving  partner,  and  as  the  real 
estate  was,  in  equity,  firm  assets,  and  as  we  fail  to  see  that  any 
wrong  was  done  to  plaintiffs  in  error,  we  will  not  disturb  the 
decree.  The  property  sold  for  its  value,  and  no  fraud  appears 
in  the  record.  But  we  desire  to  be  distinctly  understood  as 
refusing  to  say  that  we  hold  that  such  a  decree  could  have  been 
rightfully  rendered  in  an  ordinary  case.  The  decree  of  the 
court  below  is  affirmed. 

Decree  affirmed. 


Henry  H.  Horner 
v. 

Virginia  E.  Goe  et  ah 


Writ  of  error  to  a  county  court.  A  writ  of  error  does  not  lie  to  a 
county  court,  to  bring  in  review  the  propriety  of  the  action  of  that  court  in 
the  appointment  of  an  administrator. 

This  is  a  writ  of  error  to  the  county  court  of  St.  Clair  county, 
by  which  it  is  sought  to  bring  in  review  the  action  of  that  court 
in  appointing  Virginia  E.  Goe  co-administrator,  with  Henry 
H.   Horner,  of  the  estate  of  Nathan  Horner,  deceased.     It 
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appears  from  the  record  that  on  the  first  of  February,  1870, 
Henry  H.  Horner  applied  for  letters  of  administration  on  said 
estate,  which  were  granted  to  him.  On  the  same  day  applica- 
tion was  make  by  Virginia  E.  Goe  for  administration  on  the 
same  estate,  which  the  court  refused,  because  letters  had  already 
been  granted  to  Henry  H.  Horner.  Previous  to  the  nineteenth 
of  February,  1870,  a  summons  had  issued  for  said  Henry  Hor- 
ner to  show  cause  why  his  letters  of  administration  should  not 
be  revoked.  On  that  date,  said  Henry  Horner  appearing,  the 
court  ordered  that  Virginia  E.  Goe  be  appointed  co-adminis- 
trator. From  this  order  Henry  H.  Horner  appealed  to  the 
circuit  court,  which  appeal,  as  appears  by  the  writ  of  p7*ocedendo 
filed  in  the  county  court,  was  dismissed,  whereupon  he  sued  out 
this  writ  of  error  and  assigns  for  error  the  order  by  which  Vir- 
ginia E.  Goe  was  appointed  co-administrator,  and  that  the  court 
had  no  jurisdiction  to  make  said  appointment. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  plaintiff  in  error. 

Mr.  William  H.  Underwood,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is,  will  a  writ  of 
error  lie  to  a  county  court  in  a  case  in  which  that  court  has 
exclusive  original  jurisdiction  in  granting  letters  of  adminis- 
tration ? 

It  is  unnecessary  to  go  into  the  argument  of  the  question,  as 
it  has  been  settled  by  this  court  that  it  does  not  lie  to  bring  in 
review  before  this  court  the  action  of  that  court  in  the  appoint- 
ment of  an  administrator  on  an  estate.  Hobson  et  at.  v.  Paine, 
40  111.  25. 

The  distinction  between  such  a  case  and  the  case  of  the 
Unknown  heirs  of  Langworthy  v.  Baker,  23  111.  4.84,  is  therein 
clearly  stated.  In  the  last  named  case  it  was  held,  inasmuch 
as  the  legislature  had  conferred  upon  county  courts  concurrent 
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jurisdiction  with  the  circuit  courts  to  grant  an  order  to  sell  the 
lands  of  a  decedent  for  the  purpose  of  paying  his  debts,  and  no 
appeal  being  provided,  a  writ  of  error  would  lie.  But  the  pro- 
ceedings of  a  county  court  in  such  a  matter  were  subject  to 
review  in  the  same  manner  as  proceedings  in  the  circuit  court 
could  be  reviewed  in  like  applications.  But  in  granting  letters 
of  administration,  the  jurisdiction  of  the  county  court  is  exclu- 
sive. 

The  writ  of  error  must  be  dismissed. 


School  Directoes 

V. 
HlEAM    SlPPY. 


1.  School  directors — of  their  power  to  execute  promissory  notes.  The 
power  given  to  school  directors,  by  the  statute  of  1865,  upon  a  vote  of  the 
people,  to  borrow  money  for  certain  purposes  and  issue  bonds  therefor,  can 
not  be  enlarged  by  construction  or  implication  so  as  to  authorize  them  to 
execute  promissory  notes,  which,  in  themselves,  would  be  binding  on  the 
district. 

2.  Same — pleading  and  proofs  in  such  case.  And  in  an  action  against 
the  directors  in  their  corporate  capacity  to  recover  the  amount  of  a  note 
executed  by  them,  the  declaration  should  show  an  indebtedness  con- 
tracted in  the  manner  and  for  the  purpose  authorized  by  the  statute,  and  on 
the  trial,  proof  should  be  made  of  these  facts ;  the  note  would  then  be 
admissible  in  evidence  as  tending  to  show  the  amount  of  money  loaned, 
but  would  not,  of  itself,  prove  a  liability. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Dale  &  Burnett,  for  the  plaintiffs  in  error. 
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Messrs.  Gillespie  &  Springer,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  against  school  directors  in  their  corporate 
capacity,  brought  upon  a  promissory  note,  and  a  demurrer  to 
the  declaration  having  been  overruled,  judgment  was  rendered 
for  the  amount  appearing  to  be  due  on  the  face  of  the  note. 

The  law  of  1865  authorizes  school  directors,  upon  a  vote  of 
the  people,  to  borrow  money  for  certain  purposes  and  issue 
bonds  therefor.  It  does  not  authorize  them  to  execute  promis- 
sory notes.  Why  the  legislature  required  them  to  issue  bonds 
as  evidences  of  indebtedness,  without  giving  them  power  to 
execute  notes,  we  do  not  know,  but  it  has  done  so,  and  their 
action  must  be  restricted  by  the  legislative  will.  We  are  not 
disposed  to  enlarge,  by  construction  or  implication,  the  power 
of  these  officers  to  contract  debts.  The  law  seeks  carefully  to 
guard  the  school  fund  from  wasteful  expenditure,  and  it  is  our 
duty  to  construe  its  provisions  in  the  spirit  of  their  enactment. 
We  can  not,  therefore,  hold  that  a  promissory  note  executed  by 
the  directors  is,  of  itself,  and  without  further  proof,  binding 
upon  the  district.  The  declaration  should  have  shown  an 
indebtedness  contracted  in  the  manner  and  for  the  purpose 
authorized  by  the  statute,  and  on  the  trial,  proof  should  have 
been  made  of  these  facts.  The  note  would  have  been  admis- 
sible in  evidence  as  tending  to  show  the  amount  of  money 
loaned,  but  does  not,  of  itself,  prove  a  liability. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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School  Directors 

v. 
Charles  Taylor. 


1.  Pleading  and  evidence — in  suit  upon  a  bond  against  school  directors. 
A  party  seeking  to  charge  school  directors,  in  their  corporate  capacity,  on  a 
bond  executed  by  them,  must  aver  in  his  declaration  and  prove  upon  the 
trial,  facts  which  show  it  was  issued  within  the  powers  given  them  by  the 
statute. 

2.  So  a  declaration  in  a  suit  on  such  bond  which  fails  to  aver  that  the 
bond  was  given  under  authority  of  a  vote  of  the  people  for  one  of  the  pur- 
poses named  in  the  statute  is  insufficient. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county  j 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Dale  &  Burnett,  for  the  plaintiffs  in  error. 

Messrs.  Gillespie  &  Springer,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

The  only  difference  between  this  case  and  that  of  School 
Directors  v.  Sippy,  decided  at  the  present  term,  ante,  p.  287,  is, 
that  the  instrument  sued  upon  in  this  case  is  under  seal.  The 
declaration,  however,  does  not  aver  that  the  bond  was  given 
under  authority  of  a  vote  of  the  people  for  one  of  the  purposes 
named  in  the  statute,  and  as  this  corporation  was  not  created 
for  the  purposes  of  trade  or  pecuniary  emolument,  and  has  no 
general  power  to  issue  bonds,  a  party  seeking  to  charge  it 
upon  one  of  these  instruments  must  aver  in  his  declaration, 
and  prove  upon  the  trial,  facts  which  show  that  it  was  issued 
within  the  powers  given  by  the  statute. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
19 — 54th  III. 
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Rebecca  Bowles,  Administratrix, 

v. 

James  W.  Delaney  et  ah  Administrators. 


1.  Evidence — of  the  identity  of  property.  In  an  action  of  trover  to  recover 
a  barge  and  two  coal  boats  claimed  to  have  been  the  property  of  the  plain- 
tiff, and  converted  by  the  defendant,  the  defendant  offered  in  evidence  the 
docket  of  a  justice  of  the  peace  to  prove  a  judgment  in  attachment  against 
a  pine  barge,  in  a  suit  wherein  this  plaintiff  was  defendant,  ordering  its 
sale :  Held,  there  being  no  evidence  in  the  record  that  the  boat  against 
which  the  judgment  was  rendered  was  either  of  those  in  controversy,  and 
no  proof  that  the  boat  was  ever  sold  under  the  judgment,  and  the  defendant 
not  offering  to  make  any,  the  judgment  was  properly  rejected  by  the  court  as 
improper  to  go  to  the  jury. 

2.  And  the  transcript  of  a  suit  in  the  United  States  court  for  the  con- 
demnation and  forfeiture  of  two  coal  barges,  together  with  the  judgment 
of  condemnation,  execution,  and  return  of  the  United  States  Marshal  that 
he  had  sold  the  same,  were  also  properly  rejected,  the  record  failing  to  show, 
and  the  defendant  not  offering  to  prove,  that  the  boats  thus  condemned  and 
sold  were  those  in  controversy. 

Appeal  from  the  Circuit  Court  of  Gallatin  county ;  the  Hon. 
Andrew  D.  Duff,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  G.  Bowman,  Mr.  T.  B.  Tanner  and  Mr.  William 
Thomas,  for  the  appellant. 

Mr.  Jas.  B.  Turner,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  brought  by  appellees,  in  the 
Gallatin  circuit  court,  against  appellant's  intestate,  to  recover 
a  barge  and  two  coal  boats  claimed  to  have  been  the  property 
of  appellees  and  converted  by  her  intestate.     A  trial  was  had, 
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resulting  in  a  verdict  and  judgment  in  favor  of  plaintiffs  below, 
from  which  an  appeal  is  prosecuted  to  this  court. 

It  is  admitted  that  the  evidence,  which  was  permitted  by  the 
court  to  go  to  the  jury,  warranted  a  finding  of  something  in 
favor  of  plaintiffs  below  j  but  it  is  insisted  that  the  court  below 
erred  in  rejecting  evidence  offered  by  appellant.  Appellant 
first  proved  by  a  witness  that  the  United  States  authorities 
brought  the  boats  to  Shawneetown  and  delivered  them  to  appel- 
lant's intestate,  to  keep.  She  then  offered  in  evidence  the 
docket  of  a  justice  of  the  peace  to  prove  a  judgment  in  attach- 
ment against  a  pine  barge,  in  the  case  of  one  Shee  against 
Conn,  the  plaintiff,  who  commenced  this  suit,  ordering  its  sale. 
There  is  no  evidence  in  the  record  that  the  boat  against  which 
judgment  was  rendered  was  either  of  those  in  controversy,  nor 
is  there  any  proof  in  the  record,  nor  did  appellant  offer  to  make 
any,  that  the  boat  was  ever  sold  under  the  judgment.  Even 
had  it  appeared  this  was  the  same  boat,  this  evidence  could  not 
have  availed  anything,  because  the  mere  rendition  of  the 
judgment  did  not  divest  Conn  of  title.  It  may  never  have 
been  executed,  and  for  aught  that  appears  in  the  record  it  may 
have  been  paid,  and  thus  rendered  a  sale  improper.  Unless 
the  judgment  had  been  executed  by  a  sale,  it  did  not  divest  the 
title  of  the  defendant,  and  hence  was  not  pertinent  to  the  issue, 
and  it  was  properly  rejected. 

It  is  next  urged  that  the  court  erred  in  rejecting  the  tran- 
script of  a  suit  in  the  United  States  court  for  the  southern 
district  of  Illinois,  for  the  condemnation  and  forfeiture  of  two 
coal  barges,  together  with  the  judgment  of  condemnation,  exe- 
cution, and  return  of  the  United  States  Marshal  that  he  had 
sold  the  same.  The  bill  of  exceptions  fails  to  show,  nor  did 
appellant  offer  to  prove,  that  the  boats  thus  condemned  and  sold 
were  the  vessels  in  controversy.  From  anything  in  the  record, 
we  are  unable  to  see  that  they  were  the  same.  It  devolved 
upon  appellant  to  rebut  the  prima  facie  title  proved  by  appellees. 
By  proving  that  two  coal  boats  had  been  condemned  and  sold, 
appellees'  proof  of  title  would  not  have  been  rebutted.    A  jury 
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would  not  have  been  warranted,  had  this  transcript  been  admit- 
ted, in  presuming  they  were  the  same  coal  boats.  It  did  not 
tend  to  prove  they  were  the  same,  or  to  prove  title  in  the  vessels 
in  controversy  in  another  person  than  appellees'  intestate.  Had 
appellant  offered  to  follow  this  transcript  with  evidence  that 
these  were  the  same  boats  condemned  and  sold,  then  the  ques- 
tion sought  to  be  raised  would  have  been  presented.  But  the 
transcript,  unaccompanied  with  other  evidence,  was  not  perti- 
nent to  the  issue.  The  proceeding  was  against  two  coal  barges, 
without  name,  nor  was  the  name  of  the  owner  given,  nor  was 
the  proceeding  against  appellees'  intestate.  The  jury  would 
not  have  been  justified,  had  the  transcript  been  before  them,  in 
the  conclusion  that  these,  of  all  other  coal  boats,  were  the  same 
against  which  that  proceeding  was  had. 

The  court  below  did  not  err  in  rejecting  this  evidence,  and 
we  fail  to  find  any  error  in  this  record,  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Henry  A.  Sale 

v. 

Anderson  Y.  Fike. 


1.  Decree  upon  constructive  service — only  provisional.  When  a  defend- 
ant has  been  brought  into  court,  only  by  constructive  service,  and  has 
received  no  written  notice  of  the  existence  of  a  decree  against  him,  as 
authorized  by  statute,  such  decree  is,  for  the  period  of  three  years,  simply 
provisional,  and  subject  to  be  opened  on  petition. 

2.  Same — wJien  becomes  final  in  fact.  Although  such  decree  is  final  in 
form,  it  does  not  become  so  in  fact,  and  conclude  the  parties,  until  the  lapse 
of  three  years. 

3.  Same — icrit  of  error— five  years  icithin  ichicli  to  prosecute  after  a  decree 
becomes  final.    And  in  such  case,  a  defendant  who  has  received  no  actual 
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notice  of  the  pendency  of  the  suit,  or  of  the  existence  of  such  decree 
against  him,  has,  from  the  time  it  thus  becomes  final,  five  years  within  which 
to  prosecute  his  writ  of  error. 

4.  Same — writ  of  error — when  barred.  So,  in  such  case,  a  writ  of  error 
is  not  barred  until  after  the  expiration  of  eight  years  from  the  time  of  the 
rendition  of  the  decree. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county  ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Snyder  &  Horner,  for  the  plaintiif  in  error. 

Mr.  William  H.  Underwood,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  writ  of  error  to  the  circuit  court  of  St.  Clair 
county,  bearing  date  May  22,  1869.  The  decree  sought  to  be 
reversed  was  rendered  by  that  court,  on  the  twenty-fifth  of 
March,  1864,  against  the  plaintiif  in  error,  who  had  received 
constructive  notice  only,  by  publication  in  a  newspaper. 

To  the  writ  of  error,  the  defendant  in  error  pleaded  the 
statute  of  limitations — that  the  writ  of  error  did  not  issue 
within  five  years  next  after  the  entry  of  the  decree. 

To  this  the  plaintiff  in  error  replied,  that  the  decree  entered 
on  the  twenty-fifth  of  March,  1864,  was  interlocutory  merely, 
and  that  no  final  decree  was  entered  until  the  October  term, 
1865. 

The  defendant  in  error  demurred  to  the  replication,  which 
being  overruled,  he  then  rejoined  that  the  decree  of  March, 
1864,  was  a  final  decree. 

This  point  raises  the  question  decided  by  this  court  in  Lyon 
v.  Bobbins,  46  111.  276.  In  this  case,  as  in  that,  the  defendant 
to  the  bill  in  chancery,  the  plaintiff  in  error  here,  was  brought 
in  by  publication  only,  no  service  of  process  upon  him  having 
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been  made.  It  was  there  held,  where  a  defendant  in  chancery 
has  been  brought  into  court  only  by  constructive  service,  and 
has  received  no  written  notice  of  the  existence  of  a  decree 
against  him,  as  authorized  by  statute,  such  decree  is,  for  the 
period  of  three  years,  simply  provisional,  and  subject  to  be 
opened  on  petition ;  that,  although  such  decree  is  final  in  form, 
it  does  not  become  so  in  fact,  and  conclude  the  parties,  until 
the  lapse  of  three  years,  and  such  defendant  has,  from  the  time 
it  thus  becomes  final,  five  years  within  which  to  prosecute  his 
writ  of  error. 

It  will  thus  be  seen,  in  such  cases,  and  this  is  one  of  them, 
a  writ  of  error  is  not  barred  until  after  the  expiration  of  eight 
years. 

The  same  views  were  held  and  expressed  in  the  case  of  The 
Southern  Bank  of  St.  Louis  v.  Humphreys  et  al.  47  111.  227. 

Had  the  defendant  been  personally  served,  the  decree  would 
be  considered  as  final,  from  which  an  appeal  or  writ  of  error 
could  be  prosecuted. 

The  plea  in  this  case  being  an  admission  of  the  errors 
assigned,  and  not  sustained,  the  decree  must  be  reversed  and 
the  cause  remanded. 

Decree  reversed. 


Illinois  Central  Railroad  Company 

v. 

Lewis  C.  Parks. 


Trovek — when  it  will  lie.    An  action  of  trover  will  lie  against  a  carrier, 
who,  by  mistake,  delivers  goods  to  a  wrong  person. 

Appeal  from  the  Circuit  Court  of  Jackson  county ;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 
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Mr.  Geokge  W.  Wall,  for  the  appellants. 

Messrs.  Dougherty  &  Dudding,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trover,  brought  against  the  railway 
company  to  recover  the  value  of  a  bale  of  sheeting.  It  was 
proved  that  the  bale,  which  had  been  shipped  from  Cincinnati 
to  the  plaintiff  at  Carbondale,  arrived  at  this  point  and  was 
placed  in  the  company's  depot.  The  agent  of  the  plaintiff 
demanded  it  from  the  station  agent,  who  could  not  find  it,  and 
said  some  person  had  taken  it  by  mistake.  The  court  gave 
judgment  for  the  value  of  the  goods,  and  the  defendant  has 
prosecuted  an  appeal  and  asks  a  reversal  on  the  ground  that 
trover  will  not  lie  against  a  carrier  for  the  mere  non-delivery 
of  goods,  unless  they  are  in  his  possession  and  he  refuses  to 
deliver  them,  thus  showing  a  conversion.  While  the  authori- 
ties are  in  conflict  as  to  whether  trover  will  lie  where  the  carrier 
has  lost  the  goods,  we  apprehend  there  is  no  question  where 
there  has  been  a  misdelivery.  Chitty  says,  page  155,  that  trover 
will  lie  against  a  carrier  or  a  wharfinger  who,  by  mistake  or 
under  a  forged  order,  delivers  goods  to  a  wrong  person,  and  the 
cases  supporting  this  position  are  cited  in  the  notes.  That  is 
the  present  case.  The  station  agent  told  the  agent  of  the  plain- 
tiff that  some  person  had  taken  the  goods  by  mistake,  from 
which  the  court  very  properly  inferred  that  the  agent  had 
delivered  them  by  mistake,  and  this  is  the  very  case  stated  in 
the  books. 

Judgment  affirmed. 
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Thomas  D.  Clarke 

v. 

John  Johnson. 


1.  Assignee  before  maturity — of  obtaining  possession  of  the  note 
improperly,  by  the  payee.  It  is  no  defense  to  a  promissory  note,  in  the 
hands  of  an  innocent  holder,  for  value,  assigned  before  maturity,  that  the 
payee  fraudulently  obtained  possession  of  the  same,  or  that  the  instrument 
was  stolen  from  the  maker,  or  otherwise  wrongfully  put  into  circulation. 

2.  Same— -fraud  and  circumvention.  In  an  action  upon  a  promissory 
note  by  an  innocent  assignee,  before  maturity,  against  the  maker,  a  plea 
was  filed  averring  that  the  execution  of  the  note  was  obtained  by  fraud 
and  circumvention.  The  evidence  showed  that  the  consideration  of  the 
note  was  a  machine  which  the  payee  agreed  to  deliver  to  the  maker,  but 
which  was  never  delivered.  The  defendant  testified  that,  after  signing 
the  note,  he  was  about  to  insert,  before  giving  it  to  the  payee,  a  condition 
which  would  insure  the  delivery  of  the  machine  or  render  the  note  void, 
when  the  payee  snatched  it  from  him  and  ran  away :  Held,  there  was  not 
such  fraud  and  circumvention  in  procuring  the  execution  of  the  instrument 
as  entitled  the  defendant  to  a  verdict. 

3.  Assignment  without  date — presumption.  Where  the  assignment  of  a 
promissory  note  is  without  date,  the  presumption  is,  that  it  was  endorsed 
before  maturity. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
Richard  S.  Canby,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  George  W.  Henry,  for  the  appellant. 

Messrs.  Bryan,  Rotan  &  Brewer,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  on  a  promissory  note  exe- 
cuted by  defendant  to   one  Bush,   on  the   twenty-eighth  of 
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October,  1869,  for  $108,  due  at  one  day,  with,  ten  per  cent  per 
annum  interest.  On  the  back  of  the  note  was  endorsed  an 
assignment,  in  the  usual  form,  but  without  date,  to  plaintiff. 
A  plea,  among  others,  was  filed  averring  that  the  making 
of  the  note  was  obtained  by  fraud  and  circumvention.  A 
trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor  of 
defendant,  and  plaintiff  has  brought  the  record  to  this  court, 
and  assigns  various  errors. 

On  the  trial,  appellee  testified  that  he  signed  the  note  as  it 
appeared  at  the  trial ;  that  it  had  not  been  altered  after  it  was 
signed.  He  states  that  Bush  came  to  his  house  at  the  date  of 
the  note,  and  proposed  to  sell  him  a  plowing  machine,  and 
that,  being  in  doubt  as  to  the  truth  of  Bush's  representations, 
and  Bush  having  proposed  to  go  to  the  railroad  station  and 
telegraph  to  the  manufacturers  for  the  purpose  of  satisfying 
appellee,  he  was  about  to  insert  a  condition  in  the  note  that 
would  insure  the  delivery  of  the  plows  or  render  it  void, 
when  Bush  snatched  the  note  from  appellee  and  ran  off  with 
it ;  that  he  had  never  seen  Bush  afterwards,  and  was,  at  the 
time,  too  unwell  to  prosecute  him ;  that  he  intended  to  insert 
a  condition  in  the  note  before  giving  it  to  Bush ;  knew  nothing 
of  Clarke  until  the  note  was  assigned  to  him.  He  states  he 
never  received  the  plows  or  machinery,  and  on  writing  to  the 
manufacturers,  they  denied  knowing  Bush  and  disclaimed  his 
agency. 

The  court  thereupon  gave  this  instruction : 

"  The  plaintiff  is  entitled  to  recover  on  the  note  in  question, 
if  the  jury  are  satisfied  that  the  defendant  executed  the  note 
in  question.  It  is  no  defense  to  an  action  on  such  note,  that 
the  note  was  obtained  in  bad  faith,  or  that  it  was  surreptitiously 
obtained  by  the  payee,  or  even  forcibly,  if  it  was  assigned 
before  due.  The  defendant  denies,  by  his  pleas,  the  making 
and  delivery  of  the  note,  as  his  note,  for  a  note  can  not  be 
said  to  be  executed  until  it  is  delivered ;  the  making  is  not 
complete  without  a  delivery.     If  the  jury  shall  believe,  from 
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the  evidence,  that  defendant  never  executed  this  note — that  is, 
that  there  was  no  legal  and  valid  execution  of  the  note  on  his 
part,  by  a  delivery  of  it,  as  well  as  signing — it  was  not  his 
note,  and  the  defendant  will  be  entitled  to  a  verdict." 

This  instruction  manifestly  misled  the  jury  in  arriving  at 
their  verdict.  It  asserts  that  the  note  was  not  executed  until 
it  was  delivered,  and  that,  if  appellee  did  not  deliver  it,  there 
was  no  legal  and  valid  execution  of  the  note,  that  would  bind 
appellee  for  its  payment,  and  he  was  entitled  to  a  verdict.  This 
is,  no  doubt,  true  as  between  the  parties,  but  not  as  to  an  inno- 
cent purchaser  before  maturity.  And  when  an  assignment  is 
found  on  a  note,  without  date,  the  presumption  is,  that  it  was 
endorsed  at  the  date  of  its  execution. 

In  the  case  of  Shipley  v.  Carroll,  45  111.  285,  the  plea  averred 
that  the  note  was  written  and  signed  by  the  maker,  simply  and 
solely  as  a  matter  of  amusement,  without  any  design  of  deliv- 
ering it  to  the  payee,  and  that  the  payee  feloneously  stole  the 
note  from  the  maker,  and  that  he  never  was  the  legal  holder 
or  owner  of  the  note.  In  that  case,  the  note  had  been  assigned 
before  maturity,  and  on  demurrer  it  was  held  that  the  plea 
did  not,  as  against  the  assignee  before  it  fell  due,  present  a 
defense  to  its  collection.  That  case  was  certainly  as  strong  as 
this,  and  being  similar  in  principle,  it  must  control  and  is 
decisive  of  the  case  at  bar. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


* 
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William  Maguire  et  al. 

V. 

The  Town  of  Xenia. 


t.  Judgment  in  debt — its  requisites.  It  is  error  to  render  a  judgment 
for  damages  only,  in  an  action  of  debt.  In  that  action  the  judgment  must 
be  for  the  debt,  and  if  damages  are  awarded  for  the  detention  of  the  debt,  it 
should  be  so  expressed  in  the  judgment. 

2.  Giving  bond  on  continuance — power  of  a  police  magistrate.  Where 
a  party  is  arrested  for  an  alleged  violation  of  a  town  ordinance,  the  police 
magistrate  before  whom  the  proceeding  is  pending  has  no  power  to  exact  a 
bond  from  the  defendant  for  his  appearance,  on  granting  him  a  continuance, 
and  the  court  were  inclined  to  hold  a  bond  given  in  such  case  void. 

3.  Surety — surrender  of  the  principal.  But  conceding  such  a  bond  to  be 
operative,  the  sureties  thereon  could  discharge  themselves  by  surrendering 
the  principal  according  to  the  exigencies  of  their  undertaking.  And  when 
the  principal  is  thus  surrendered,  and  the  attention  of  the  magistrate  called 
thereto,  it  is  immaterial  whether  the  magistrate  accept  the  surrender  or  not. 

4.  Action  of  debt  for  a  penalty —  presence  of  defendant  not  essential. 
Where  a  party  was  arrested  in  an  action  of  debt  for  a  penalty  for  an  alleged 
violation  of  a  town  ordinance,  and  gave  a  bond  for  his  appearance  on  being 
allowed  a  continuance,  it  was  held  to  be  error  to  dismiss  the  suit  because  he 
did  not  appear,  inasmuch  as  the  court  could  have  proceeded  to  final  judg- 
ment as  well  in  the  absence  of  the  defendant  as  when  he  was  present. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
KichaPvD  S.  Canby,  Judge,  presiding. 

The  opinion  states  the  case. 

t 

Messrs.  Bryan  &  Smith,  for  the  appellants. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  circuit  court  of  Clay  county. 
The  record  shows  an  action  of  debt  on  a  bond,  by  the  town 
of  Xenia  against  William  Maguire  and  his  sureties  in  the 
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penal  sum  of  $150,  reciting  that  Maguire  was  arrested  on  the 
eighteenth  of  August,  1869,  for  a  violation  of  ordinance  No.  1 
of  the  town  of  Xenia  ;  that  on  being  brought  before  the  police 
magistrate,  he  asked  for  a  continuance,  which  was  granted  until 
the  twentieth,  at  one  o'clock  in  the  afternoon ;  the  condition  of 
the  bond  is,  that  Maguire  should  appear  at  that  time  and  not 
depart  the  court  without  leave,  and  abide  the  decision  of  the 
court,  and  pay  whatever  judgment  and  costs  might  be  awarded 
against  him. 

The  breach  alleged  is,  that  Maguire  departed  the  court  with- 
out leave,  and  did  not  abide  the  decision  of  the  court,  nor  pay 
the  costs  of  suit. 

The  plea  was  nil  debit,  with  notice  that  defendants  would 
prove  a  surrender  of  the  defendant  on  the  day  to  which  the 
cause  was  continued,  by  his  sureties,  and  an  acceptance  thereof 
by  the  magistrate. 

The  issue  was  tried  by  the  court,  by  consent,  and  the  follow- 
ing is  the  entry  on  the  record  :  The  court  "  being  fully  advised 
from  the  evidence  that  the  plaintiffs  ought  to  recover  their 
damages  by  reason  of  the  premises ;  therefore  the  court  doth 
assess  the  plaintiffs'  damages  in  debt  at  the  sum  of  $150." 

The  novelty  of  this  judgment  is  striking,  and  leads  to  the 
inquiry,  how  is  it  possible  to  enter  a  judgment  for  damages  in 
debt.  It  is  a  species  of  hybrid,  rare  in  judicial  proceedings. 
It  is  an  inflexible  rule  that,  in  an  action  of  debt,  the  judgment 
must  be  for  the  debt,  and  if  damages  are  awarded  for  the 
detention  of  the  debt,  it  should  be  so  expressed  in  the  judg- 
ment. It  is  error  ,in  an  action  of  debt  to  render  a  judgment 
for  damages  only.     O'Connor  v.  Mullen,  11  111.  57. 

But  admitting  the  judgment  is  technically  a  judgment  in 
debt,  it  is  erroneous,  and  ought  to  be  reversed  for  the  following 
reasons :  The  magistrate  had  no  right  to  exact  a  bond  on 
granting  a  continuance.  The  defendant,  the  principal  in  the 
bond,  was  brought  into  court  and  surrendered  by  his  sureties 
on  the  day  stipulated,  and  the  attention  of  the  magistrate  called 
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thereto,  and  whether  he  accepted  the  surrender  or  not,  is  imma- 
terial, the  defendant  became  thereby  under  the  control  of  the 
magistrate,  and  he  should  have  committed  him  to  the  custody 
of  the  officer  in  attendance.  Sureties  have  always  the  right  to 
surrender  their  principal  according  to  the  exigencies  of  their 
undertaking.     Here  was  a  surrender. 

The  magistrate,  it  seems,  the  defendant  not  appearing  when 
called,  dismissed  the  cause,  and  herein  erred,  for  in  such  an 
action  as  this  was,  debt  for  a  penalty,  the  court  could  have  pro- 
ceeded to  final  judgment  as  well  in  the  absence  of  the  defendant 
as  in  his  presence,  and  issued  an  execution  thereon.  AVe  have 
not  been  favored  with  the  provisions  of  the  ordinance  said  to 
be  violated,  or  with  a  brief  by  appellee,  but  presume  there  is 
nothing  extraordinary  in  the  ordinance,  and,  as  we  understand 
ordinary  proceedings  of  this  character,  no  authority  exists  in  a 
police  magistrate  to  demand  a  bond  on  granting  a  continuance. 

We  are  inclined  to  hold  the  bond  void,  but  if  operative,  there 
was  a  surrender  of  the  defendant  to  the  court  while  judicially 
sitting,  and  consequently,  a  compliance  with  its  conditions. 

The  judgment  is  reversed. 

Judgment  reversed. 


David  W.  Wise,  Administrator  of  Bond. 

v. 

William  H.  Twiss,  Administrator  of  M.  N.  Twiss. 


1.  Allegations  and  proofs — in  chancery.  On  a  bill  filed  to  enjoin  the 
collection  of  a  judgment,  on  the  allegation  that  the  judgment  was  satisfied 
by  the  conveyance  to  the  plaintiff  of  a  certain  town  lot,  and  the  deed  given 
in  evidence  described  a  different  lot,  it  was  held,  as  the  allegation  and  proof 
in  respect  to  the  description  of  the  lot  conveyed,  did  not  correspond,  the 
relief  sought  could  not  be  granted. 
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2.  Amendment  of  bill — where  the  proof  does  not  conform  to  the  allegation. 
In  such  case,  if  the  deed  offered  in  evidence  was  really  designed  by  the  par- 
ties as  a  satisfaction  of  the  judgment  sought  to  be  enjoined,  but,  by  mistake, 
described  the  wrong  lot,  the  complainant  should  have  leave  to  an\end  his 
bill,  so  that  the  mistake  could  be  properly  corrected,  if  no  other  rights  had 
intervened,  and  then  enjoin  the  collection  of  the  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Van  Hoorebeke  &  Gray,  for  the  plaintiff  in  error. 

Mr.  W.  Stoker,  for  the  defendant  in  error. 

Mr,  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  filed  by  Twiss  against  Parmenas 
Bond,  as  surviving  partner  of  the  firm  of  Parmenas  and  Rich- 
ard S.  Bond,  to  enjoin  the  collection  of  a  judgment  recovered 
by  them  against  Twiss.  The  bill  alleges  the  judgment  was 
satisfied  by  the  conveyance  by  John  Brown,  as  trustee  of  Sanger, 
Camp  &  Co.  of  lot  one  in  block  sixteen  in  Sanger,  Camp&Co's 
addition  to  the  town  of  Trenton,  in  Clinton  county.  On  the 
hearing,  the  complainant,  to  sustain  his  bill,  the  allegations  of 
which  had  been  denied  by  the  answer,  introduced  the  deposi- 
tions of  two  witnesses,  who  testified  they  had  heard  Twiss  and 
Richard  S.  Bond  make  a  verbal  agreement  by  which  the  judg- 
ment was  to  be  satisfied  by  a  conveyance  of  the  above  named 
lot.  The  complainant  also  put  in  evidence  an  unrecorded  deed 
conveying  to  Parmenas  and  Richard  S.  Bond,  not  the  lot 
described  in  the  bill  and  in  the  depositions  of  the  witnesses, 
but  a  lot  in  the  original  town  of  Trenton.  There  is  no  evidence 
that  this  deed,  which  was  produced  by  complainant  on  the  hear- 
ing, was  ever  accepted  by  either  of  the  grantees.  The  com- 
plainant has,  therefore,  totally  failed  to  sustain  the  allegations 
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of  his  bill,  and  the  court  erred  in  decreeing  in  his  favor.  If 
such  a  conveyance  as  that  described  in  the  bill  was  to  be  made 
by  agreement  of  the  parties  in  satisfaction  of  the  judgment, 
and  if  the  deed  introduced  in  evidence  was,  in  fact,  made  in 
pursuance  of  such  agreement,  and  accepted  by  the  defendants, 
the  mistake  in  the  description  not  being  detected,  the  complain- 
ant should  have  leave  to  amend  his  bill  for  the  purpose  of  set- 
ting forth  the  facts  as  they  occurred,  and  having  made  Sanger, 
Camp  and  Brown  parties,  should  ask  the  court  to  correct  the 
deed,  if  no  other  claims  to  the  lot  have  intervened,  and  then 
enjoin  the  collection  of  the  judgment. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


William  Runnamaker,  use,  etc. 

V. 

Henry  Cordray. 


1.  Promise  of  a  judgment  debtor  to  pay  the  judgment.  A  recovery  can 
not  be  had  against  a  party  upon  a  verbal  promise  to  pay  a  binding  judg- 
ment which  has  been  reudered  against  him.  Such  a  promise  is  without 
consideration,  and  can  not  increase  or  change  the  liability  of  the  debtor. 

2.  Merger— -judgment.  Nor  can  the  original  consideration  upon  which 
the  judgment  was  rendered  be  recovered  under  the  common  counts ;  for 
that  consideration  is  merged  in  and  extinguished  by  the  judgment. 

3.  Evidence  under  common  counts— judgment.  The  record  of  a  judg- 
ment is  not  evidence  to  support  the  money  counts  in  an  action  of  debt.  It 
is  not  evidence  of  money  had  and  received,  loaned,  paid  out  and  expended, 
or  of  an  account  stated. 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  county;  the 
Hon.  Hiram  B.  Decius,  Judge,  presiding. 
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Mr.  John  H.  Halley,  for  the  plaintiff  in  error. 

Mr.  W.  B.  Cooper,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  plaintiff  in  error  in 
the  Jasper  circuit  court,  against  defendant  in  error.  A  declara- 
tion was  filed  containing  the  com-mon  counts ;  he  also  sued  out 
a  writ  of  attachment.  At  the  return  term,  defendant  filed  the 
plea  of  nil  debit,  and  issue  was  joined.  The  cause  was  sub- 
mitted to  and  tried  by  the  court,  without  the  intervention  of  a 
jury,  by  consent  of  the  parties.  On  the  trial,  plaintiff  in 
error  proved  that  soon  after  defendant  in  error  came  to  the 
county,  the  transcript  of  a  judgment  from  a  justice  of  the 
peace  in  the  State  of  Ohio,  against  defendant  in  error,  was 
presented  to  him,  a'nd  that  he  promised  to  pay  it,  but  soon 
afterwards,  said  it  was  unjust,  but  he  would  pay  it ;  and  again, 
that  he  would  pay  it  as  soon  as  he  could.  He  also  introduced 
evidence,  that  defendant  had  said  to  different  persons,  that  the 
judgment  had  followed  him,  and  that  he  wanted  to  place  his 
property  in  their  hands  to  avoid  its  payment. 

He  then  offered  to  read  the  transcript  of  a  judgment  for 
$130.50  and  costs  against  defendant  in  error,  rendered  by  a 
justice  of  the  peace  of  Coshockton  county,  in  the  State  of 
Ohio,  in  evidence,  but,  on  objection,  it  was  rejected  by  the 
court;  and  thereupon  the  court  rendered  a  judgment  for  defend- 
ant in  error  for  costs.  Plaintiff  entered  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  brings  the  record  to  this 
court  and  asks  a  reversal. 

The  first  question  presented,  is,  whether  plaintiff  could 
recover  on  the  verbal  promise  of  defendant  to  pay  the  judg- 
ment. Such  a  promise  is  without  consideration,  and  can  not 
increase  or  change  the  liability  of  the  debtor.     The  recovery 
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of  the  judgment  imposes  the  obligation  to  pay,  and  that  obli- 
gation is  in  nowise  increased  or  changed  by  the  verbal  promise. 
The  verbal  promise  does  not  extinguish  the  binding  force  of 
the  judgment.  It  remains  unimpaired.  Nor  does  the  promise 
create  a  new  debt  or  undertaking  of  binding  force.  If  debt 
or  assumpsit  could  be  maintained  on  such  a  promise,  an  action 
could  still  be  maintained  on  the  judgment,  thus  giving  two 
causes  of  action  for  one  debt. 

Nor  can  the  original  consideration,  upon  which  the  judg- 
ment was  rendered,  be  recovered  under  the  common  counts. 

That  consideration  was  merged  and  extinguished  by  the 
higher  security  and  obligation  of  record — the  judgment.  If 
it  were  not  so,  then  several  actions  might  be  maintained  in 
different  forms,  at  the  same  time,  for  the  same  debt. 

Lastly,  it  is  urged  that  the  court  erred  in  rejecting  the  record 
of  the  judgment  as  evidence.  It  is  a  familiar  rule,  that  the 
allegation  and  proof  must  correspond ;  and  we  are  at  a  loss  to 
perceive  how  a  judgment  can  support  the  money  counts  in 
debt.  A  judgment  may  be  declared  on  as  such,  but  it  can  not 
be  evidence  of  money  had  and  received,  loaned,  paid  out  and 
expended,  or  of  an  account  stated.  It  is  only  the  finding  by  a 
court,  that  one  person  owes  another  a  certain  specified  sum  of 
money,  and  a  sentence  that  it  be  collected  from  the  debtor. 
We  have  searched  in  vain  to  find  a  precedent  for  such  a 
recovery,  counsel  have  referred  to  none,  and  it  is  believed 
that  none  exists.  To  recover,  plaintiff  in  error  should  have 
declared,  in  the  usual  manner,  in  debt  on  the  judgment,  and 
then  produced  a  transcript,  properly  authenticated,  as  evidence. 
We  perceive  no  error  in  this  record,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
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Joseph  Reichert 

v. 

GuSTAVTTS   K(ERNER  et  al. 

1.  Demurrer  to  special  plea — where  facts  alleged  therein  were  given  in 
evidence  under  general  issue.  The  assignment  of  error  on  the  ruling  of  the 
court  sustaining  a  demurrer  to  a  special  plea  will  not  be  considered  where 
the  defendant  on  the  trial  gave  in  evidence  under  the  general  issue  all  the 
facts  alleged  in  such  plea. 

2.  Assignee  after  maturity — subject  to  what  defense.  Where  a  note  was 
paid  by  a  surety  thereon,  and  taken  up  by  him  for  the  purpose  of  recover- 
ing from  his  principal,  but  afterwards  delivered  back  to  the  payee  for  the 
sole  purpose  of  being  collected  by  him  from  the  principal,  for  the  benefit  of 
the  surety,  and  by  the  endorsement  of  the  payee  after  the  note  was  thus 
returned  to  him,  and  after  its  maturity,  it  came  to  the  hands  of  a  third  per- 
son, the  latter  would  hold  the  note  subject  to  the  defense  of  such  payment. 

3.  Had  the  surety  returned  the  note  to  the  payee  for  the  purpose  of  giv- 
ing it  circulation,  then  he  could  not  have  availed  of  such  defense. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon. 
J.  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Snyder  &  Dill,  for  the  appellant. 

Messrs.  Kase  &  Wilderman  and  Messrs.  G.  &  G.  A.  Kcer- 
ner,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  St.  Clair 
circuit  court  by  Kcerner,  Kase  and  Wilderman,  against  Joseph 
Reichert.  The  declaration  counted  on  two  promissory  notes, 
both  executed  by  Albert  Feger  and  Joseph  Reichert,  and  paya- 
ble to  George  Daab,  one  for  $450,  two  months  after  date,  and 
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the  other  for  $135,  due  fourteen  months  after  date,  and  both 
dated  September  9,  1867. 

The  pleas  were  non-assumpsit,  and  two  special  pleas,  which 
were  demurred  out,  and  leave  given  the  defendant  to  amend  the 
pleas,  which  was  not  done,  and  the  parties  proceeded  to  trial  on 
the  general  issue,  without  a  jury. 

The  court  found  for  the  plaintiffs  the  amount  of  the  notes 
and  interest,  and  rendered  judgment  accordingly. 

To  reverse  this  judgment  the  defendant  appeals,  and  makes 
a  point  on  the  ruling  of  the  court  sustaining  the  demurrer  to 
the  special  pleas ;  but,  as  the  defendant,  under  the  general  issue, 
gave  evidence  of  all  the  facts  alleged  in  the  first  special  plea, 
it  is  unnecessary  to  consider  that  ruling.  That  plea  involved 
all  the  merits  of  the  controversy.  The  other  plea  was  virtually 
abandoned. 

From  the  bill  of  exceptions,  it  appears  appellant  executed 
the  notes  in  question  as  surety,  merely,  for  Feger.  The 
payee,  Daab,  placed  the  first  mentioned  note  with  the  Belle- 
ville Savings  Bank,  for  collection,  about  the  time  of  its  matu- 
rity, and  a  day  or  two  thereafter  appellant  paid  to  the  bank  the 
full  amount  of  the  note  and  interest,  which  the  payee  then 
and  there  received,  and  the  note  was  given  up  to  appellant, 
who  held  the  same  for  the  purpose  of  a  recovery  against 
Feger.  Soon  after  this,  Peter  Haupt  purchased  of  Feger  his 
brewery  and  other  property,  and  as  part  payment,  Haupt  agreed 
to  pay  the  notes  in  question.  In  about  three  weeks  thereafter, 
which  would  be  the  first  of  January,  1868,  appellant  delivered 
the  note  first  mentioned  to  Daab,  on  his  promise  that  he  would 
collect  it,  for  appellant,  from  Haupt,  in  his  trade  with  Feger. 
Daab  held  the  note  for  this  purpose  only,  when,  in  August  fol- 
lowing, Daab  made  an  arrangement  with  Haupt,  by  which,  in 
consideration  that  he  had  surrendered  to  Haupt  the  notes  in 
question,  Haupt  executed  to  Daab  his  note  for  $585,  being  the 
amount  of  the  two  notes  in  suit,  securing  the  same  by  a  chattel 
mortgage,  endorsing  the  notes  in  blank  and  without  recourse. 
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Haupt,  being  indebted  to  the  plaintiffs,  endorsed  the  notes  to 
them.     This  was  about  one  year  after  the  maturity  of  the  notes. 

These  facts  bring  the  first  mentioned  note  within  the  eighth 
section  of  the  statute  respecting  negotiable  instruments,  Ch.  73, 
R.  S.  385,  and  by  that  the  rights  of  the  parties  are  to  be  deter- 
mined. 

The  note,  when  endorsed  to  plaintiffs,  was  more  than  a  year 
past  due,  and  was  endorsed  by  the  payee  "  without  recourse." 
These  were  sufficient  to  put  the  plaintiffs  on  inquiry.  One  of 
the  plaintiffs  did  make  inquiry  of  appellant,  after  they  had 
taken  the  assignment,  and  was  then  promptly  told  it  had  been 
paid.  The  same  inquiry  could  have  been  made  before  the 
assignment  as  well,  and  it  was  the  duty  of  any  person  nego- 
tiating for  its  purchase  to  make  inquiry.  Taking  the  note  after 
due  was  a  hazard  which  the  plaintiffs  voluntarily  incurred,  and 
they  took  it  subject  to  the  defence  of  payment,  which  appellant 
has  fully  established.  Was  the  original  payee  the  plaintiff,  he 
would  be  concluded  by  this  proof,  equally  so  his  assignees  after 
the  maturity  of  the  note.  Had  appellant  placed  the  note  in  the 
hands  of  Daab  for  the  purpose  of  giving  it  circulation,  then, 
indeed,  he  could  not  avail  of  this  defense,  but  it  was  for  no 
such  purpose,  but  for  the  sole  object  of  recovering  the  amount 
from  the  real  debtor  for  whom  he  was  surety.  All  this  could 
have  been  known  to  the  plaintiffs  before  they  took  the  assign- 
ment. 

There  seems  to  be  no  defense  to  the  last  mentioned  note  for 
$135.  The  judgment  should  have  extended  to  that  note  only. 
Embracing,  as  it  does,  both  notes,  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Alfred  P.  Skeels 

v. 
Isaac  N.  Phillips. 


Ex  turpi  causa  non  oritur  actio.  During  the  year  1864,  and  before 
the  close  of  the  late  war  of  the  rebellion,  a  provost  marshal  in  this  State,  to 
whom  persons  who  might  be  drafted  into  the  military  service  of  the  United 
States  under  the  then  pending  draft,  were  required  to  report,  entered  into  a 
secret  arrangement  with  one  of  his  deputies,  by  which  the  latter  was  to 
engage  in  the  business  of  procuring  substitutes  and  selling  them  to  such  of 
the  drafted  men  as  did  not  wish  to  serve  in  the  army,  the  provost  marshal 
agreeing  so  to  exercise  his  power,  as  an  officer,  as  to  render  this  substitute 
business  a  monopoly  in  the  hands  of  himself  and  his  deputy,  the  profits  to 
be  divided  between  them.  The  business  resulted  in  large  profits,  of  which 
the  principal  in  the  scheme  seems  to  have  received  more  than  his  share,  and 
in  a  suit  by  the  deputy  to  compel  a  more  equitable  distribution  of  the  spoils, 
it  was  7ield,  the  court  could  not  permit  the  agencies  of  the  law  to  be 
employed  in  aid  of  either  party  to  such  an  illegal  and  corrupt  bargain. 

Writ  of  Error  to  the  Circuit  Court  of  Unipn  county  ;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  commenced  in  the  circuit 
court  of  Alexander  county,  by  Alfred  P.  Skeels,  against  Isaac 
N.  Phillips,  and  afterwards  removed  into  the  circuit  court  of 
Union  county  on  change  of  venue. 

The  declaration  contained  the  common  counts,  for  work  and 
labor,  money  lent,  money  paid,  and  money  had  and  received. 

The  plaintiff  sought  to  charge  Phillips  for  work  and  labor 
performed  in  the  years  1861  and  1862,  and  for  a  mare  and  colt 
sold  to  Phillips  in  1862. 

He  also  sought  to  charge  Phillips  for  moneys  received  by  him 
in  1864,  while  provost  marshal  of  the  thirteenth  congressional 
district  of  Illinois,  as  proceeds  of  the  substitute  business  in 
which  Skeels  and  Phillips  were,  at  the  time,  engaged,  Skeels 
contending  that  Phillips  received  more  than  his  share  of  the 
profits  of  that  enterprise. 
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The  circumstances  under  which  this  last  charge  arises,  will 
be  found  developed  by  the  testimony  of  the  parties  themselves. 

Alfred  P.  Sheets,  the  plaintiff,  testified,  in  his  own  behalf,  that, 
in  August,  1864,  he  came  from  New  York  to  Illinois,  and  met 
the  defendant,  Phillips,  at  the  residence  of  the  latter,  ivhen  he 
told  him  he  wished  to  get  the  money  he  owed  him.  Phillips 
told  him  he  could  not  pay  him  then,  but  would  at  the  next  pay 
day,  Phillips  being  at  the  time  provost  marshal.  The  witness 
proceeded  as  follows  :  Phillips  said  that,  while  I  was  waiting, 
I  could  fill  the  position  of  David  Gow,  in  his  office  at  Cairo, 
who  had  been  confined  two  months  with  inflammatory  rheu- 
matism, with  no  prospect  of  being  out  in  two  months;  that  he 
often  wished  me  there  in  that  position ;  that  he  had  been  doing 
double  duty ;  that  if  I  would  take  the  position  I  could  earn 
$100  per  month ;  that  he  could  arrange  matters  about  board, 
etc.  so  that  I  could  make  as  much  more ;  that  while  I  was  per- 
forming duties  of  deputy  under  him,  I  could  arrest  deserters, 
for  which  I  would  be  paid  thirty  dollars  each.  I  told  him  that, 
as  I  needed  all  the  money  during  the  coming  winter,  I  would 
accept,  and  stay  till  the  first  of  October,  at  least.  I  went  down 
to  Cairo  on  morning  train,  September  1, 1864,  and  entered  upon 
what  I  supposed  to  be  the  duties  of  deputy  provost  marshal, 
and  performed  same  until  October  2,  1864. 

When  they  were  making  out  pay  roll  of  officers  for  Septem- 
ber, he  came  to  me  and  said  :  "  Fred,  it  won't  answer  for  your 
name  to  go  forward  on  this  pay  roll,  because  your  name  appears 
on  our  record  of  deserter  returns  as  having  arrested  some 
deserters,  and  officers  of  government  not  being  allowed  to 
receive  reward,  we  shall  have  to  send  Gow's  name  forward 
instead  of  yours ; "  that  he  would  retain  the  money  from  Gow, 
and  hand  it  to  me.  Left  employ  as  deputy  provost-  marshal 
October  2.  October  2,  Phillips  called  me  into  his  private  office 
and  said  he  was  about  to  broach  a  thing  to  me  he  would  to  no 
other  man  living ;  that  I  knew  there  was  not  a  provost  marshal 
in  the  State  who  had  not  made  more  or  less  out  of  his  position — 
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that  he  had  never  made  a  dollar  outside  of  his  salary ;  that 
he  stood  before  the  world  in  his  capacity  of  provost  mar- 
shal unspotted ;  that  I  knew  his  condition  of  indebtedness  to 
certain  parties,  mentioning  the  Hartlines  and  Randleman,  who 
held  a  mortgage  on  certain  property  of  his ;  that  if  he  could 
only  make  out  of  this,  in  some  way,  a  sufficient  sum  to  pay  off 
those  obligations,  it  would  leave  him  in  possession  of  about 
$20,000  worth  of  unincumbered  property,  and  himself  and 
family  in  comfortable  shape ;  that  if  I  would  make  $2000  for 
him,  and  see  that  he  obtained  it  a  way  that  no  one  would  know 
it,  he  would  give  me  all  the  advantages  that  lay  in  his  power 
as  provost  marshal,  when  the  drafted  men  came  to  report  on 
the  draft,  then  pending,  the  advantages  of  putting  in  substi- 
tutes, and  that  I  would  be  able  to  make  for  myself  more  than 
he  asked.  I  said  that  if  I  entered  upon  a  matter  like  that,  my 
connection  with  the  provost  marshal's  office  must  cease.  He 
said  I  should  have  the  privileges  of  taking  charge  of  the  trains, 
which  I  had  had  over  two  weeks ;  that  I  might  take  out  or 
pass  out  such  substitutes  or  recruiting  material  as  I  had  oppor- 
tunity. I  told  him  that  I  thought  I  could  make  some  money 
by  letting  out  parties  that  I  had  stopped  (sometimes  he  gave 
me  permission  to  do  so) ;  that  I  would  see  what  I  could  do  the 
next  day ;  that  Devasse,  of  A.  J.  Harrison  &  Co.  had  frequently 
made  overtures  to  me  to  let  him  out  with  substitutes ;  that 
Devasse  had  from  nine  to  fourteen  that  he  wanted  to  take  to 
Peoria  or  Jacksonville ;  that  I  would  see  him  and  see  what 
could  be  done. 

On  or  about  the  fourteenth  of  October,  1864,  after  I  had 
been  in  this  new  business,  by  appointment  I  went  to  South 
Pass  with  Phillips.  I  had  succeeded  in  making  several 
thousand  dollars  between  October  2  and  14,  most  of  which  I 
had  deposited  with  Mrs.  Mary  T.  Goodwin.  Up  to  that  time 
had  deposited  with  her  something  over  $6000.  Phillips  said 
that,  since  I  had  done  so  well,  I  ought  to  give  him  more, 
$2500,  at  least.  The  afternoon  of  the  fourteenth,  we  went  to 
South  Pass,  and  I  directed  Mrs.  Goodwin  to  pay  him  out  of  my 
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funds  $2500.  She  and  Phillips  and  myself  were  present,  and 
she  paid  him  the  $2500,  which  was  in  consideration  of  the 
agreement  made  with  him  when  I  went  out  of  office  in  Cairo. 

The  witness  then  gave  in  detail  the  sums  of  money  received 
by  himself  and  Phillips,  respectively,  in  the  business  of  selling 
substitutes,  claiming  that  he,  Phillips,  was  indebted  to  him  on 
that  account  over  $6,000. 

Isaac  N.  Phillips,  the  defendant,  testified  as  to  the  manner  in 
which  he  became  acquainted  with  Skeels  in  the  year  1861,  and 
the  transactions  he  then  had  with  him,  and  stated  as  follows : 
The  next  time  I  saw  him  was  when  he  came  to  my  house,  Sep- 
tember 1,  or  latter  part  of  August,  1864  ;  said  he  had  quit  study- 
ing in  New  York,  and  wanted  something  to  do ;  and  said,  "  now, 
Ike,  give  me  something  to  do  for  God's  sake ; "  I  went  to  Cairo ; 
don't  know  how  long  I  was  gone ;  I  <told  him  I  thought  I  had  a 
money  making  scheme,  just  the  place  for  him,  and  we  had  then 
and  there  a  talk  about  the  matter,  and  we  agreed  we  should  go 
to  Cairo  and  go  to  work  there ;  the  arrangement  was,  that  he 
was  to  go  to  Cairo  and  look  out  for  my  office  there,  and  we  were 
to  look  out  for  such  things  as  came  up — nothing  dishonorable ; 
he  was  to  have  $100  per  month,  board  and  expenses ;  this  was 
the  latter  part  of  August  or  first  of  September,  1864;  kept  no 
record  of  dates;  he  remained  in  my  service,  at  $100  a  month, 
for  about  four  months,  I  think ;  when  at  Cairo,  he  boarded 
with  me,  and  at  my  expense,  at  the  International  Hotel ;  paid  his 
travelling  expenses ;  he  was  in  recruiting  and  substitute  busi- 
ness; I  was  a  provost  marshal  during  the  time,  and  it  was  a 
business  I  could  not  enter  into,  and  I  required  an  outside 
man,  and  employed  Skeels  in  that,  and  it  was  done  in  another 
man's  name.  I  said  to  Skeels,  there  is  money  in  this  business  ; 
I  can't  do  it ;  if  I  had  a  confidential  man,  I  could ;  I  will  give 
you  $100  per  month,  and  take  the  chances  ;  if  I  make  money, 
or  not,  all  right.  He  accepted  the  proposition  and  went  with 
me  to  Cairo ;  did  but  little  until  last  of  September,  just  before 
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the  draft ;  then  he  began  to  do  something — -putting  in  substi- 
tutes ;  everything  done  in  his  name.  Before  operating  in  sub- 
stitutes, I  sent  him  on  errands  around  the  country,  and  relieved 
myself  a  little ;  he  never  was  under  pay  from  government  in 
my  service ;  I  never  received  a  cent  from  government  for  his 
services ;  he  arrested  a  few  deserters,  I  think  ten  or  twelve  would 
be  the  outside  number;  he  told  me  he  had  received  $190  for 
deserters ;  that  is  all  I  have  any  recollection  of  now ;  I  never 
kept  any  written  record  of  it ;  from  time  to  time  he  returned 
money  to  me  and  left  money  where  it  was  paid  to  me  from  time 
to  time.  I  may  have  borrowed  five,  ten  or  twenty  dollars,  but 
don't  remember ;  never  borrowed  any  considerable  amount ; 
don't  remember  amount  paid  to  me ;  this  money  paid  from 
time  to  time  I  received  as  money  belonging  to  me  ;  he  would 
say  so  much  money  for  you  so  and  so,  and  I  would  get  it.  It 
was  understood  between  him  and  me  that  he  should  deposit  it 
with  Mrs.  Goodwin,  in  that  he  might  be  able  to  swear,  in  case 
of  prosecution,  that  he  never  paid  any  money  to  me ;  it  was 
supposed  to  be  a  violation  of  military  law  for  a  provost  mar- 
shal to  engage  in  this  business,  and  this  was  arranged  with  a 
view  to  avoid  any  such  trouble  ;  plaintiff,  in  case  of  prosecu- 
tion, was  to  testify  that  he  gave  me  no  money. 

This  was,  substantially,  the  testimony  of  the  parties  in  refer- 
ence to  the  character  of  the  transaction  out  of  which  the  prin- 
cipal claim  of  the  plaintiff  arose. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff, but  for  a  less  amount  than  he  claimed,  and  he  thereupon 
sued  out  this  writ  of  error. 

Mr.  Louis  Houck  and  Mr.  J.  M.  Lansden,  for  the  plaintiff 
in  error. 

Mr.  J.  Dougherty,  for  the  defendant  in  error. 
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Mr.  Chief  Justice  Laweence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  Skeels  against 
Phillips.  The  declaration  contained  only  the  common  counts. 
Skeels  sought  to  charge  Phillips  for  work  and  labor  performed 
for  him  in  1861,  and  for  the  amount  due  on  a  mare  and  colt 
sold  to  him  in  1862.  He  also  sought  to  charge  him  for  money 
received  by  him  in  1864,  when  provost  marshal  of  the  Thirteenth 
Congressional  district  of  this  State,  under  circumstances  to  be 
hereafter  stated.  The  jury  found  for  the  plaintiff  a  verdict  of 
$264,  and  the  court  gave  judgment  for  that  amount.  The 
plaintiff,  claiming  a  much  larger  sum,  has  brought  a  writ  of 
error.  The  jury  evidently  found  their  verdict  upon  the  tran- 
sactions of  1861  and  1862,  ignoring  the  matters  connected  with 
the  provost  marshalship  in  1864,  and  it  is  the  claim  growing 
out  of  this  last  transaction  that  we  are  now  asked  to  enforce. 

We  must  say,  in  the  beginning,  that  this  claim,  as  stated  in 
the  testimony  of  the  plaintiff  himself,  belongs  to  a  class  which 
parties  rarely  have  the  audacity  to  seek  to  enforce  in  a  court  of 
justice. 

The  plaintiff  states  that  he  went  to  Cairo  September  1, 1864, 
and  entered  upon  what  he  supposed  to  be  the  duties  of  deputy 
provost  marshal,  and  performed  the  same  until  October  2, 1864. 
On  that  day  the  defendant,  then  provost  marshal,  called  the 
witness  into  his  private  office,  and  said  he  was  about  to  broach 
a  thing  he  would  propose  to  no  other  man  living ;  that  there 
was  not  a  provost  marshal  in  the  State  who  had  not  made  more 
or  less  out  of  his  position,  while  he  had  made  nothing  outside 
of  his  salary ;  that  he  was  in  debt  and  wished  to  make  money 
to  pay  off  his  debts ;  that  if  witness  would  make  $2000  for 
him,  and  see  that  he  obtained  it  in  such  a  way  that  no  one 
would  know  it,  he  would  give  witness  all  the  advantages  in  his 
power  as  provost  marshal,  for  putting  in  substitutes  when  the 
drafted  men  came  to  report  under  the  pending  draft,  and  that 
witness  should  have  exclusive  control  of  trains  for  the  purpose 
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of  passing  substitutes.  In  accordance  with  this  arrangement,  the 
plaintiff  swears  he  had  the  exclusive  privilege  of  furnishing  sub- 
stitutes for  about  two  weeks.  Of  course  with  this  monopoly  thus 
basely  and  unlawfully  furnished  to  him  by  the  defendant,  he 
could  charge  for  the  substitutes  any  sum  which  the  means  of 
his  victims  would  enable  them  to  pay,  and  we  are,  therefore, 
not  surprised  when  the  plaintiff  coolly  tells  us,  in  his  testimony, 
that  in  less  than  a  fortnight  he  had  made  and  deposited  with  a 
Mrs.  Goodwin  over  $6,000,  which  he  and  Phillips  divided. 
But,  besides  this,  he  says  large  sums  were  paid  directly  to  Phil- 
lips in  this  substitute  business,  on  the  order  of  plaintiff,  and 
that  Phillips  is  now  indebted  to  him  over  $ 6,000  for  his  share 
of  these  ill-gotten  spoils,  which  Phillips  refuses  to  disgorge. 

The  defendant  was  also  sworn,  and  his  account  of  the  tran- 
saction does  not  differ  materially  from  that  of  the  plaintiff, 
except  as  to  the  mode  in  which  they  were  to  divide  the  spoils. 
The  defendant  swears  that  plaintiff  was  his  agent,  and  was  to 
have  only  $100  per  month,  much  more  than  which  sum  he  paid 
him,  as  the  plaintiff  would  draw  upon  him  and  he  did  not  dare 
to  dishonor  his  drafts.  He  says  the  plaintiff  was  to  pay  what 
money  he  received  to  Mrs.  Goodwin,  so  that  he  might  be  able 
to  swear,  in  case  of  prosecution,  he  had  never  paid  any  to 
defendant. 

Both  these  parties  have  voluntarily  placed  themselves  upon 
the  stand  for  the  purpose  of  testifying  to  their  own  dishonor. 
By  the  testimony  of  both,  they  entered  into  a  combination  by 
which  the  great  official  power  that  had  been  entrusted  to  one 
of  them,  under  the  emergencies  of  war,  was  to  be  perverted  to 
purposes  of  oppression  and  plunder,  and  the  pair  having  quar- 
reled, this  court  is  now  asked  to  sit  as  umpire  and  divide  the 
spoils.  If  we  could  compel  both  parties  to  disgorge,  for  the 
benefit  of  the  public  treasury,  we  should  be  glad  to  do  so,  but, 
as  between  the  parties  themselves  there  are  no  rights  growing 
out  of  such  a  transaction  which  the  law  can  stoop  to  enforce. 
"  Ex  turpi  causa  non  oritur  actio  "  is  a  very  familiar  maxim. 

Judgment  affirmed. 
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Isaac  Hickenbotham  et  ah 

v. 

Woodruff  Blackledge  et  al. 


1.  Parties  in  chancery — in  what  mode  persons  may  be  made  parties  to 
a  bill.  A  bill  in  chancery  for  partition  was  exhibited  by  a  portion  of  the 
heirs  of  the  former  owner  of  the  land  sought  to  be  partitioned,  and  two 
others  were  named,  and  prayed  to  be  made  defendants  to  the  bill.  The  bill 
recited  that  there  were  other  heirs  besides  those  so  named,  who  were 
minors,  and  children  of  the  common  ancestor  from  whom  all  derived  title, 
but  those  minors  were  not  joined  as  complainants  nor  prayed  to  be  made 
defendants,  nor  was  process  issued  against  them,  though  a  guardian  ad  litem 
was  appointed  for  them,  who  undertook  to  enter  their  appearance :  Held, 
the  minors  could  not  be  treated  as  parties  to  the  suit,  nor  would  a  decree 
therein  affect  their  interests. 

2.  Infants — if  defendants,  should  be  served  with  process.  In  order  that  a 
decree  shall  affect  infants,  they  must  be  made  parties  to  the  bill,  either  com- 
plainant or  defendant,  and  if  the  latter,  they  must  be  served  with  process. 

3.  Decree  in  partition — Us  requisites.  A  decree  in  partition  is  erro- 
neous if  it  fails  to  find  the  respective  interests  of  the  several  tenants  in 
common. 

4.  Partition — the  sale  must  follow  the  decree.  Where  a  sale  of  premises 
is  decreed  in  a  suit  for  partition,  the  master  can  properly  sell  only  such 
parcels  as  are  directed  to  be  sold  in  the  decree,  although  other  tracts  may 
be  named  in  the  bill.  Nor  will  the  approval  by  the  court  of  the  report  of 
the  master,  showing  a  sale  of  lands  not  decreed  to  be  sold,  operate  to  ren- 
der such  sale  valid. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county;  the 
Hon.  Justin  Harlan,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Cope  &  Boyles,  for  the  plaintiffs  in  error. 

Mr.  B.  B.  Smith  and  Mr.  M.  Sch^ffer,  for  the  defend- 
ants in  error. 
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Mr.  Justice  Walkek  delivered  the  'opinion  of  the  Court : 

This  was  a  suit  in  chancery,  brought  by  Woodruff  Blackledge 
and  Elizabeth  Blackledge,  in  the  Clay  circuit  court,  against 
William  Hickenbotham  and  Elizabeth  Hickenbotham,  for  the 
partition  of  six  hundred  and  forty  acres  of  land.  The  bill 
charges  that  complainants  and  defendants,  with  a  number  of 
other  persons,  who  are  minors,  are  the  owners  of  the  land ; 
that  the  parties  in  interest  derive  their  title  to  the  property  as 
children  and  heirs  of  Gideon  Hickenbotham,  deceased,  except 
Woodruff  Blackledge,  who  only  claims  such  an  interest  as  he 
acquired  by  marriage  with  one  of  the  heirs.  There  is  a  prayer 
in  the  bill  that  a  guardian  ad  litem  be  appointed  for  the  minor 
co-tenants,  and  that  William  and  Elizabeth  Hickenbotham  be 
made  defendants,  and  for  process,  and  for  a  division  and  parti- 
tion of  the  premises. 

A  summons  was  issued  and  served  on  William  and  Eliza- 
beth Hickenbotham,  but  no  summons  was  issued  or  served  on 
the  minors,  nor  were  they  otherwise  brought  into  court.  But, 
at  the  next  term,  the  court  appointed  a  guardian  ad  litem  for 
the  minor  heirs,  who  filed  an  answer  and  entered  the  appear- 
ance of  the  minors.  William  Hickenbotham  entered  his  appear- 
ance, and  Elizabeth  made  default,  and  the  bill  was  taken  as 
confessed  as  to  her.  A  trial  was  had  and  evidence  heard,  when, 
"  the  court  being  satisfied  that  complainants  and  defendants, 
heirs  at  law  of  Gideon  Hickenbotham,  have  interests  in  and 
to "  the  lands,  it  was  decreed  that  partition  of  the  same  be 
made,  with  the  exception  of  the  widow's  dower,  which  had,  as 
the  decree  finds,  been  previously  allotted  to  her,  and  commis- 
sioners were  appointed  to  make  partition. 

At  the  next  term  of  the  court,  the  commissioners  reported 
that  the  premises  were  not  susceptible  of  partition  without 
manifest  injury  to  the  parties  in  interest.  The  court  thereupon 
ordered  the  sale  of  the  lands,  and  ordered  the  costs  to  be  first 
paid,  and  the  remainder  to  be  divided  into  ten  equal  parts,  one 
of  which  was  to  be  paid  to  each  heir.     The  master  made  the 
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sale,  which  he  reported  to  the  court,  and  it  was  approved.  It 
appears  that  the  N.  E.  N.  E.  sec.  13,  27  E.  was  described  in 
the  bill  as  being  a  portion  of  the  land  belonging  to  the  heirs, 
but  it  does  not  appear  as  a  portion  of  the  lands  ordered  to  be 
partitioned,  nor  does  it  appear  in  the  decree  of  sale  which 
describes  the  lands,  but  it  appears,  by  the  master's  report,  to 
have  been  sold  with  the  other  tracts. 

It  was  manifest  error  to  decree  a  partition  or  sale  of  lands 
of  persons  not  parties  to  the  record.  And  in  this  case,  the 
minors  were  not  made  parties  to  the  bill.  There  were  only 
two  persons  named  as  complainants,  and  the  bill  only  prays 
that  two  other  persons  be  made  defendants,  and  process  was 
only  issued  against  and  served  upon  the  two  persons  made 
defendants  by  the  bill.  It  is  true,  the  bill  recites  that  the 
minors  are  children  and  heirs  of  their  common  ancestor,  from 
whom  they  derived  title,  but  there  is  nothing  from  which  it 
appears  that  there  was  any  design  to  make  them  parties,  either 
complainant  or  defendant.  The  first  step  that  has  the  least 
semblance  to  an  effort  to  make  them  parties,  is  the  appoint- 
ment of  the  guardian  ad  litem,  and  his  effort  to  enter  their 
appearance. 

The  minors  should  have  been  made  parties,  either  plaintiff 
or  defendant,  and  if  the  latter,  a  summons  should  have  been 
issued  against  and  served  upon  them.  Unless  the  bill  had 
made  them  defendants,  the  court  could  not  do  so  by  merely 
appointing  a  guardian  ad  litem,  and  his  entering  their  appear- 
ance. They  should  at  least,  to  have  become  parties,  been  so 
named  by  the  bill,  and  a  summons  issued  against  them  and 
served,  if  defendants.  Not  being  parties  to  the  bill,  the  court 
had  no  power  to  render  any  decree  affecting  their  interests  in 
this  real  estate,  and  in  that  the  decree  was  erroneous. 

Again,  the  decree  is  erroneous  in  failing  to  find  the  interest 
of  each  of  the  several  tenants  in  common.  It  is  not  enough 
to  find  that  each  had  some  interest  in  the  land.  The  eighth 
section  of  the  partition  act  declares  that  it  shall  be  the  duty 
of  the  court  to  ascertain  and  declare  the  rights,  titles  and 


1870.]  I.  C.  R.  R.  Co.  v.  Weaver.  319 

Syllabus. 

interests  of  all  the  parties,  as  well  petitioners  as  defendants, 
and  give  such  judgment  as  may  be  required  by  the  rights  of 
the  parties.  This  the  court  failed  to  do,  and  in  this  there  was 
error.  In  the  absence  of  the  statute,  and  under  the  chancery 
powers  of  the  court,  it  is  equally  necessary,  as  in  the  absence 
of  such  finding,  a  partition  must,  in  the  mode  of  its  execution, 
depend  alone  on  the  opinion,  or  perhaps  the  caprice,  of  the 
commissioners.  It  is  the  court,  and  not  the  commissioners, 
whom  the  law  requires  to  adjudicate  and  determine  the  rights 
of  the  parties,  and  their  extent. 

Again,  there  was  error  in  selling  the  forty  acre  tract,  which 
was  neither  decreed  to  be  divided  nor  sold.  Without  a  decree 
for  its  sale,  the  master  exceeded  the  bounds  of  his  authority, 
and  acted  without  warrant.  Nor  can  it  be  claimed  that  the 
approval  of  his  report  cured  the  error  or  supplied  the  want  of 
power.  Had  he  sold  land  belonging  to  the  parties,  but  not 
named  in  the  bill,  no  one  would  contend  that  the  title  would 
have  passed,  because  there  was  no  sentence  or  decree  of  a 
court,  having  competent  jurisdiction,  for  its  sale.  And  in 
principle,  the  case  under  consideration  is  the  same.  For  the 
errors  indicated,  the  decree  of  the  court  below  must  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 


Illinois  Central  Railroad  Company 

v. 

G.  R,  Weaver. 


1.  Garnishment — against  whom  it  loill  lie.  Process  of  garnishment 
will  not  lie  against  the  debtor  of  a  garnishee  against  whom  an  execution 
has  been  returned  nulla  bona. 

2.  Chancery — debtor  and  creditor.  And  it  seems  even  a  court  of  chan- 
cery, on  a  bill  filed  for  such  purpose,  would  have  no  authority  to  apply  a 
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debt  due  the  garnishee,  against  whom  an  execution  has  been  returned  no 
property  found,  in  payment  of  the  judgment. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  George  W.  Wall,  for  the  appellants. 

Messrs.  Casey  &  D wight,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  facts  in  this  case  are  these  :  On  the  first  of  May,  1869, 
P.  A.  Eoss  recovered  a  judgment  before  a  justice  of  the  peace 
of  Marion  county,  against  one  Hartman,  for  $98.27.  On  the 
third,  he  obtained  a  summons  against  one  Weaver,  as  debtor 
of  Hartman,  and  on  the  eighth  of  May  a  judgment  was  ren- 
dered in  favor  of  Hartman,  for  the  use  of  Eoss,  against 
Weaver,  for  fifty-five  dollars.  On  the  twelfth  of  May,^.  fa. 
issued  against  Weaver,  and  returned  on  the  same  day  nulla 
bona.  Eoss  then  filed  an  affidavit,  that  the  Illinois  Central 
Eailroad  Co.  was  indebted  to  Weaver,  and  obtained  a  summons 
against  that  company  as  garnishee  of  Weaver,  which  was  duly 
served  on  the  company,  returnable  on  the  thirteenth  of  May. 
On  that  day,  the  paymaster  of  the  company  appeared  and 
answered  that,  up  to  May  1,  the  company  was  indebted  to 
Weaver  $51.73,  and  that  fifty  dollars  of  that  sum  had  been 
paid  to  Hartman  on  the  thirteenth  of  May.  Another  witness, 
L.  T.  Moore,  proved  that  the  company  owed  Weaver  for  work 
in  May,  up  to  the  twelfth — seventeen  dollars.  Weaver  being 
the  head  of  a  family,  twenty-five  dollars  of  these  amounts  were 
exempt  by  law,  and  judgment  was  rendered  against  the  com- 
pany, in  favor  of  Weaver  for  the  use  of  Eoss,  for  $43.73. 

To  reverse  this  judgment,  the  company  appeal  to  this  court. 

The  only  question  presented  is,  does  a  fair  construction  of 
the   law   of  garnishment   authorize   process   of  garnishment 
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against  the  debtor  of  the  garnishee,  against  whom  an  execu- 
tion has  been  returned  nulla  bona.     R.  S.  Ch.  8,  p.  58. 

This  question  is  presented  now  for  the  first  time,  in  this 
court,  after  a  practice  under  the  garnishment  act  of  many- 
years.  It  has  never  before  been  claimed,  that  under  that 
statute,  garnishment  could  extend  beyond  the  debtor  of  the 
debtor  in  the  original  proceeding.  Though  it  may  be  consid- 
ered a  remedial  proceeding,  and  for  that  reason  to  be  liberally 
expounded,  yet  the  plain  and  obvious  provisions  of  the  law 
must  not  be  departed  from. 

It  is  contended  by  appellee,  that  by  the  thirty-eighth  section 
of  chapter  57,  title,  "  Judgments  and  Executions,"  R.  S.  307, 
process  of  garnishment  is  allowed  on  all  judgments  rendered 
by  a  justice  of  the  peace,  and,  therefore,  judgment  having  been 
rendered  against  Weaver  as  the  debtor  of  Hartman,  who  was 
the  debtor  of  Ross,  the  plaintiff  in  the  action,  the  same  pro- 
cess could  be  awarded  against  appellant,  who  was  the  debtor 
of  Weaver.  However  convenient  this  might  be,  we  are  not 
able  to  find  any  authority  for  it  in  the  statute. 

The  section  to  which  reference  is  made,  is  as  follows :  "  When- 
ever a  judgment  shall  be  rendered  by  any  court  of  record,  or  any 
justice  of  the  peace,  in  this  State,  and  an  execution  against  the 
defendant  shall  be  returned  by  the  proper  officer  'no  property 
found/  on  the  affidavit  of  the  plaintiff,  or  other  credible  per- 
son, being  made  before  the  clerk  of  said  court,  or  justice  of 
the  peace,  that  said  defendant  or  defendants  have  no  property 
within  the  knowledge  of  such  affiant,  in  his  or  their  possession, 
liable  to  execution,  and  that  such  affiant  hath  just  reason  to 
believe  that  another  person  or  persons  is  or  are  indebted  to 
such  defendant  or  defendants,  or  hath  or  have  any  effects  or 
estate  of  such  defendant  or  defendants,  in  his  or  their  hands, 
it  shall  be  lawful  for  said  court,  or  justice  of  the  peace,  to 
cause  the  person  or  persons  supposed  to  be  indebted  to,  or  sup- 
posed to  have  any  of  the  effects  or  estate  of  the  said  defendant 
or  defendants,  to  be  summoned  forthwith  to  appear  before  said 
court  or  justice,  as  a  garnishee  or  garnishees,  and  said  court  or 
21— 54th  III. 
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justice  of  the  peace  shall  examine  and  proceed  against  such 
garnishee  or  garnishees  in  the  same  manner  as  is  required  by 
law  against  garnishees  in  original  attachments. " 

The  proceeding  is  statutory,  and  can  not  be  extended  beyond 
the  plain  provisions  of  the  statute,  and  that  evidently  confines 
the  proceedings  to  the  debtor  of  the  debtor.  An  insuperable 
objection  to  it,  on  principle,  also  exists,  and  it  is  this :  there  is 
no  privity  whatever  between  the  judgment  debtor,  Hartman, 
and  appellants.  The  principle  of  garnishment  seems  to  depend 
on  this,  and  it  existed  between  Hartman,  the  debtor,  and 
Weaver.  To  that  extent  Ross,  the  plaintiff,  could  rightfully 
go,  but  no  farther.  While  Hartman  Could  sue  Weaver,  he 
could  not  have  an  action  against  Weaver's  debtors,  the  appel- 
lants in  this  case,  he  having  no  interest  in  the  subject,  and  there 
being  no  privity  between  them.  Howell  v.  Whitmore,  19  Ala. 
135.  We  think  a  fair  construction  of  the  statute  can  go  no 
further  than  to  allow  this  process  to  reach  an  indebtedness  to 
the  judgment  debtor,  and  if  the  garnishee  appears  and  denies 
all  indebtedness,  and  none  is  established  against  him,  the  pro- 
ceeding is  at  an  end.  The  proceeding  can  not  be  extended 
beyond  the  mere  matter  of  reaching  the  property  or  effects  of 
the  defendant.  The  debt  due  by  appellant  to  Weaver,  was, 
clearly,  not  of  that  character.  Even  a  court  of  chancery,  on 
a  bill  filed  for  such  purpose,  would  have  no  authority  so  to 
apply  the  debt  due  to  Weaver.  Wolf  v.  Tappen  &  Co.  5  Dana, 
361 ;  Jones  v.  Huntington,  9  Mo.  249  ;  Drake  on  Attachments, 
sees.  454,  459. 

In  our  view  of  the  statute,  and  of  the  practice  under  it  for 
many  years,  we  are  of  opinion  that  the  plaintiff  in  an  action, 
resorting  to  garnishment,  after  having  obtained  a  judgment 
against  his  debtor,  can  not  extend  it  beyond  the  debtor  of  his 
debtor. 

The  circuit  court  having  entertained  different  views,  the 
judgment  of  that  court  is  reversed,  with  directions  to  dismiss 
the  proceeding  as  against  appellants. 

Judgment  reversed. 
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David  Rountree 

V. 

Charlotte  Little. 


1.  Delivery  of  a  deed — whether  essential.  The  delivery  of  a  deed 
executed  by  a  county  clerk  for  swamp  lands,  under  the  laws  in  relation  to 
the  sale  and  conveyance  of  such  lands,  is  essential  to  give  it  operation  to 
pass  title. 

2.  Ejectment — of  an  equitable  title.  The  plaintiff  in  ejectment  can  not 
recover  merely  by  showing  an  equity ;  and  if  the  defendant  has  acquired 
the  legal  title  through  either  actual  or  constructive  fraud,  and  the  plaintiff 
is  entitled  to  it,  he  must  seek  his  remedy  in  chancery. 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county ;  the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Alfred  C.  Duff  and  Mr.  James  M.  Gregg,  for  the 
plaintiff  in  error. 

Mr.  C.  K.  Davis  and  Mr.  T.  B.  Tanner,  for  the  defendant 
in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment,  brought  by  David  Roun- 
tree  against  Charlotte  Little,  in  which  the  plaintiff  claimed 
title  by  virtue  of  a  judgment  rendered  in  June,  1858,  against 
one  Robinson,  on  execution,  and  sheriff's  deed.  The  land  in 
controversy  is  admitted  to  have  been  a  part  of  the  swamp  lands 
granted  to  Saline  county,  and  the  plaintiff,  to  show  title  in 
Robinson,  introduced  a  deed  from  the  county  clerk  to  him, 
bearing  date  August  22,  1854.     The  defendant  introduced  a 
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deed  from  the  county  clerk  to  one  Groves,  as  assignee  of  Rob- 
inson, executed  October  2,  1869,  and  a  certificate  of  purchase 
executed  by  the  drainage  commissioner  to  Charlotte  Little,  and 
assigned  by  her  to  Robinson,  March  22,  1854,  and  by  Robin- 
son to  Groves,  March  29, 1858.  The  defendant  then  called  the 
present  county  clerk  and  proved  by  him  that  the  deed  from  the 
former  county  clerk  to  Robinson,  introduced  by  the  plaintiff, 
had  been  found  by  the  witness  in  his  office,  and  had  been  pro- 
duced by  him  on  the  trial  in  obedience  to  a  subpoena  duces  tecum. 
It  thus  appeared  this  deed  had  never  been  delivered,  and  we 
can  not  adopt  the  position  of  counsel  for  the  plaintiff,  that, 
under  the  statute  in  regard  to  swamp  lands,  delivery  was  not 
essential  to  a  deed  of  this  character.  The  case  of  the  plaintiff' 
thus  failed.  He  did  not  show  the  defendant  was  in  possession 
under  Robinson,  the  defendant  in  the  judgment  and  execution, 
and  the  apparent  legal  title  which  he  had  shown  by  the  deed  to 
Robinson,  was  overcome  by  the  evidence  of  the  defendant  that 
this  deed  had  not  been  delivered,  and  the  proof  of  the  subse- 
quent deed  from  the  county  clerk  to  Groves  made  on  the  sur- 
render of  the  certificate  in  1869.  As  to  the  forty-acre  tract, 
the  plaintiff  showed  no  deed  at  all  from  the  county  clerk  to 
Robinson. 

It  is,  however,  urged  by  the  plaintiff  that  Robinson  is  shown 
to  have  been  the  equitable  owner  of  the  land  in  1854,  and  the 
then  holder  of  the  certificate  of  purchase,  and  that,  admitting 
he  assigned  the  certificate  to  Groves  in  March,  1858,  before  the 
judgment  became  a  lien,  such  assignment  was  not  recorded,  and 
Robinson,  under  the  recording  laws,  must  be  considered  as 
having  had  an  equitable  estate  upon  which  the  lien  of  the 
judgment  attached.  There  is  also  some  evidence  tending  to 
show  that  the  assignment  from  Robinson  to  Groves  was  not 
bona  fide.  These,  however,  are  not  questions  which  properly 
arise  in  this  action  of  ejectment.  The  plaintiff  not  having 
shown  that  the  defendant  was  in  possession  under  Robinson, 
could  only  recover  in  this  action  by  showing  a  legal  title  in 
Robinson.     He  not  only  failed  to  show  this,  but  it  appears  the 
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legal  title  was  in  Groves.  If  the  plaintiff  acquired  anything 
by  his  purchase  at  the  sheriff's  sale,  it  was  only  an  equity,  which 
he  must  enforce  on  the  equity  side  of  the  court.  This  case  is 
wholly  unlike  that  of  Rogers  v.  Brent,  5  Gilm.  573,  in  which 
the  defendant  in  ejectment  was  merely  allowed  to  protect  his 
possession  by  showing  that  a  patent  had  been  fraudulently 
issued.  The  plaintiff  in  ejectment  can  not  recover  merely  by 
showing  an  equity.  If  Groves  has  acquired  the  legal  title 
through  either  actual  or  constructive  fraud,  and  if  the  plaintiff 
is  entitled  to  it,  he  must  seek  his  remedy  in  chancery. 

Judgment  affirmed. 


James  Baknett 


v. 
The  People  of  the  State  of  Illinois. 


1.  Dying  declarations — when  admissible.  On  the  trial  of  a  party  on  a 
charge  of  manslaughter,  the  dying  declarations  of  the  deceased  in  respect  to 
the  alleged  crime,  are  admissible  in  evidence  against  the  accused. 

2.  To  render  such  declarations  admissible,  however,  the  party  making 
them  must  be  free  from  mental  aberration,  and  must  be  under  the  belief 
that  his  dissolution  is  near  at  hand,  and  without  hope  of  recovery. 

3.  Testimony  of  deceased  witness — proof  thereof.  The  rule  in  regard  to 
the  proof  of  the  testimony  given  on  a  former  trial,  by  a  witness  who  has 
since  died,  is  the  same  in  civil  and  criminal  cases.  So,  upon  the  trial  of  a 
party  on  a  charge  of  manslaughter,  it  was  held  competent  for  the  prosecu- 
tion to  prove  by  persons  who  heard  and  remembered  it,  the  testimony  of  a 
witness  on  the  preliminary  examination  before  a  justice  of  the  peace,  such 
witness  having  died  before  the  final  trial. 

4.  Criminal  law — conviction  for  manslaughter  on  an  indictment  for 
murder — effect  of  a  new  trial.  Where  a  party  has  been  tried  on  an  indict- 
ment for  murder  and  convicted  of  manslaughter,  that  is  an  acquittal  on  the 
charge  of  murder ;  and  if,  in  such  case,  a  new  trial  be  granted,  the  accused 
can  not  be  put  upon  his  trial  again  for  murder,  but  only  for  manslaughter. 


326  Baenett  v.  The  People.  [June  T., 

Syllabus.    Statement  of  the  case. 

5.  And  upon  the  second  trial  in  such  case,  the  court  may  properly 
instruct  the  jury,  for  the  prosecution,  that  if  they  believe  the  accused 
guilty  of  murder,  that,  of  itself,  will  not  justify  them  in  acquitting  him  of 
manslaughter,  inasmuch  as  the  law  only  regards  him  as  guilty  of  man- 
slaughter. In  ordinary  cases,  however,  such  an  instruction  would  be  erro- 
neous. 

Wkit  of  Eeeoe  to  the  Circuit  Court  of  Gallatin  county  ;  the 
Hon.  Andeew  D.  Duff,  Judge,  presiding. 

At  the  August  term,  1863,  of  the  circuit  court  of  Saline 
county,  James  Barnett  was  indicted  for  the  alleged  murder  of 
John  Seets.  The  cause  was  continued  from  term  to  term,  until 
the  April  term  1866,  when  a  trial  was  had,  resulting  in  a  ver- 
dict of  guilty  of  manslaughter,  and  thereupon  a  new  trial  was 
granted.  At  the  September  term,  1866,  the  cause  was  removed 
into  the  circuit  court  of  Gallatin  county  on  change  of  venue. 
A  second  trial  was  had  at  the  May  term,  1869. 

The  testimony  given  as  the  dying  declarations  of  deceased, 
is  all  that  is  necessary  to  be  stated  here.  On  that  subject 
George  Aydelotte  testified :  "  On  the  day  the  homicide  was 
committed,  I  saw  John  Seets  on  the  side  of  the  road,  lying 
down.  He  was  wounded,  and  had  been  brought  to  that  place 
from  somewhere  toward  Equality.  He  had  been  hauled  in  a 
wagon  as  long  as  he  could  bear  it,  and  was  then  taken  out  and 
laid  by  the  roadside.  He  was  badly  wounded,  having  been 
stabbed  in  the  side,  and  was  very  weak  from  loss  of  blood  and 
from  the  dangerous  nature  of  the  wound.  He  was  taken  to 
the  house  of  George  Aydelotte,  my  cousin,  on  a  sled.  Seets 
said  he  would  die.  I  told  him  not  to  be  alarmed,  that  I 
thought  he  would  get  well.  He  said  no,  that  he  would  die. 
Seets  said  James  Barnett  had  stabbed  him,  and  done  it  with 
his  (Seets')  own  knife.  I  went  for  a  doctor.  Seets  lingered 
until  next  morning  about  eight  o'clock,  and  died.  Deceased 
made  no  disposition  of  his  property,  or  any  arrangement  for 
death,  within  my  knowledge.  I  was  not  with  him  much  of 
the  time  from  the  time  he  was  stabbed  until  his  death.     I  was 
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with  him  at  the  time  he  died,  waiting  upon  him,  alone.  At 
that  time  he  told  me  he  must  die,  and  that  James  Barnett  had 
stabbed  him  with  his  own  knife.  He  was  then  bleeding  very- 
much,  and  appeared  to  be  in  great  pain.  I  do  not  know 
whether  he  made  any  disposition  of  his  property  or  not,  or 
any  preparation  for  death." 

Cassandra  Aydelotte  testified :  "  On  the  day  of  the  homicide 
I  heard  that  John  Seets  was  out  on  the  road,  wounded,  and  I 
went  down  the  road  and  found  him  lying  by  the  road,  wounded. 
He  said  he  was  wounded,  and  that  James  Barnett  had  killed 
him,  and  he  wished  me  to  take  care  of  his  children.  He  was 
taken  to  my  house.  He  was  praying,  and  said  he  would  die. 
After  he  was  taken  to  my  house,  I  heard  part  of  a  conversa- 
tion between  Seets  and  Hubb,  a  neighbor.  I  heard  deceased 
say  to  Hubb  that  James  Barnett  killed  him — that  he  stabbed 
him  with  his  own  knife,  and  that  he  did  it  for  nothing. 
Deceased  was  in  great  misery,  and  died  the  next  morning 
about  eight  o'clock.  The  children  of  deceased  were  then 
living  with  me.  He  made  no  disposition  of  his  property,  and 
said  nothing  further  about  his  affairs.  He  prayed  a  good  deal 
of  the  time." 

Angeline  Alexander  testified  :  "  I  was  present  with  John  Seets 
on  the  night  before  his  death.  He  was  wounded  and  seemed 
very  low,  and  did  not  talk  much.  I  heard  him  say  that  night, 
that  James  Barnett  killed  him,  and  that  he  did  it  without  any 
provocation,  and  with  his  (Sects')  own  knife.  Seets  was  badly 
wounded,  and  died  the  next  morning  about  eight  o'clock.  He 
prayed  a  good  deal,  and  seemed  to  be  fully  conscious  that  he 
was  near  his  death." 

William  Pinkston  testified :  "  I  found  John  Seets  lying  by 
the  side  of  the  road  on  the  day  the  homicide  was  committed. 
He  was  suffering  from  a  wound,  and  seemed  to  be  in  a  suffer- 
ing state.  Seets  said  that  James  Barnett  had  stabbed  him, 
and  that  he  would  die.  He  did  not  say  when  he  would  die. 
Made  no  arrangements,  within  my  knowledge,  in  respect  to  his 
property." 
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This  was  all  the  testimony  in  reference  to  the  dying  declara- 
tions of  deceased. 

The  trial  resulted  in  a  verdict  of  guilty,  and  fixing  the  pun- 
ishment a  term  of  ten  years'  confinement  in  the  penitentiary. 

The  defendant  thereupon  sued  out  this  writ  of  error. 

Mr.  William  G.  Bowman  and  Mr.  James  B.  Turner,  for 
the  plaintiff  in  error. 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  urged  that  the  evidence  in  this  case  fails  to  sustain  the 
verdict  of  the  jury;  that  it  does  not  establish  the  guilt  of 
accused  beyond  a  reasonable  doubt,  or  that  Seets  was  killed 
at  the  time  and  place  charged.  It  appears,  from  the  evidence, 
that  there  was  no  reasonable  doubt  of  enmity  existing  between 
deceased  and  accused  before  the  death  of  the  former,  and  that 
they  left  town  in  the  same  wagon.  Just  before  they  left, 
accused  stated,  he  had  learned  that  Seets  had  threatened  to 
whip  him,  and  was  then  advised  not  to  go  with  him,  as  there 
were  two  of  the  Seets',  but  he  affirmed  he  would  go,  as  his  son 
was  with  him.  In  the  afternoon  of  the  same  day,  and  after 
they  had  left  town  together,  and  but  a  short  time  afterwards, 
deceased  was  found  by  the  roadside,  stabbed  in  the  left  side, 
from  which  wound  he  afterwards  died.  The  evidence  shows 
that  deceased  had  with  him  and  on  his  person,  a  butcher  knife, 
in  a  belt. 

Just  before  his  death,  Seets  stated  that  James  Barnett  had 
stabbed  him  with  his  own  knife,  and  when  accused  was  arrested 
he  threw  a  knife  behind  him,  to  his  son,  answering  the  descrip- 
tion of  the  knife  carried  by  deceased.  Again,  when  the  party 
came  to  arrest  him,  the  next  day,  he  said  he  knew  their  busi- 
ness.    This  evidence  all  points  strongly,  if  not  conclusively, 
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to  plaintiff  in  error  as  the  guilty  party.  If  considered  alone, 
it  would  be  of  the  very  highest  character  of  circumstantial 
evidence,  even  if  the  dying  declarations  were  not  considered. 

But  it  is  sought  to  establish  a  doubt  on  the  dying  declara- 
tions, as  the  son  of  accused  accompanied  him,  and  bore  the 
same  name  as  his  father.  He  was  a  lad  of  about  sixteen  years 
of  age,  and  of  ordinary  size,  and  was  generally  called  by  a 
different  name.  It  is  urged  that  the  statement,  that  James 
Barnett  had  stabbed  him,  might  as  well  apply  to  the  son  as 
the  father,  they  both  bearing  the  same  name,  and  thus  creating 
a  doubt  as  to  which  of  the  two  the  accusation  was  intended  to 
apply.  If  this  was  all  the  evidence  in  the  case,  then  it  might 
be  that  there  would  be  a  doubt.  But  the  other  circumstances 
of  the  case  free  it  from  such  a  doubt.  No  motive  is  shown  to 
render  it  probable  that  the  son  did  the  act.  No  quarrel  is 
shown  to  have  existed  between  deceased  and  the  young  man, 
nor  is  any  reason  assigned  why  we  should  infer  that  he  is 
guilty.  Human  experience  shows  that  sane  persons  never 
commit  such  acts,  unless  impelled  by  strong  motives.  Had 
any  existed  to  induce  the  lad  to  kill  deceased,  it  would  have 
manifested  itself  before  or  after  the  homicide.  There  is  no 
evidence  in  this  record  to  create  a  reasonable  probability  that 
the  son  perpetrated  the  crime,  but,  on  the  other  hand,  all  the 
evidence  points  directly  to  the  father. 

It  is  next  insisted  that  the  dying  declarations  of  deceased 
were  not  admissible  as  evidence.  In  answer  to  this  declara- 
tion it  is  only  necessary  to  say,  that  in  numerous  similar  cases 
determined  by  this  court,  it  has  been  deliberately  held  that 
they  are  admissible  when  made  in  the  manner  required  by  the 
rules  of  evidence.  To  be  admissible,  the  party  making  them 
must  be  under  the  belief  that  his  dissolution  is  near  at  hand, 
and  without  hope  of  recovery,  and  the  party  must  be  free  from 
mental  aberration.  The  evidence  shows  that  deceased  was 
entirely  conscious,  and  fully  impressed  with  the  fact  that  his 
death  was  certain  and  was  near  at  hand.  They  were  made 
under  such  circumstances  as  rendered  them  competent  evidence, 
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and  they  were  properly  admitted.  The  case  of  The  Chicago  & 
Great  Eastern  Railraad  Co.  v.  Marshall,  48  111.  475,  was  a 
civil  action.  In  that  case,  in  accordance  with  the  common 
law  rules  and  practice,  it  was  held  that  such  declarations  were 
not  admissible  in  civil  cases,  but  it  in  nowise  limited  its  appli- 
cation to  criminal  cases,  as  had  been  previously  determined  by 
this  court.     That  case  has  no  bearing  on  this. 

It  is  next  urged,  that  the  court  below  erred  in  admitting 
evidence  of  what  Hardy  Seets  swore  at  the  examination  of  the 
prisoner  before  the  justice  of  the  peace.  Hardy  Seets  was 
dead  when  this  case  was  tried  in  the  court  below,  but  the  wit- 
ness heard  and  remembered  his  testimony.  The  rule  as  to 
the  admissibility  of  evidence  is  the  same  in  civil  and  crimi- 
nal trials,  except,  in  the  latter,  dying  declarations  may  be 
received.  Watson's  case,  2  Starkie's  R.  155;  Roscoe's  Crim. 
Ev.  1.  Nor  does  the  supposed  constitutional  objection  arise  to 
such  evidence,  as  the  witness  was  confronted  with  the  accused, 
and  he  was  afforded  an  opportunity  of  cross  examination  in  the 
examining  court.  On  a  trial  in  the  United  States  circuit  court, 
before  Mr.  Justice  Washington,  in  a  capital  case,  the  evidence 
of  a  deceased  witness  was  proved  and  no  objection  taken  to  its 
admissibility.  United  States  v.  Wood,  3  Wash.  C.  C.  R.  440. 
And  in  the  case  of  Iglehart  v.  Jernegan,  16  111.  513,  it  was 
held  that  the  substance  of  what  a  deceased  witness  testified  to 
on  a  former  trial  was  admissible,  and  the  precise  words  used  by 
the  witness  need  not  be  proved.  And  this  is  the  rule  announced 
in  other  cases  determined  by  this  court.  This  is,  however,  the 
first  time  the  question  has  been  presented  in  a  case  of  homi- 
cide, but  the  rule  being  the  same  as  to  the  admissibility  of  this 
character  of  testimony  in  civil  and  criminal  cases,  as  we  have 
seen,  there  was  no  error  in  admitting  this  evidence. 

It  is  next  insisted,  that  the  court  below  erred  in  giving  the 
first  of  the  people's  instructions,  because,  it  is  urged,  it  was 
calculated  to  mislead  the  jury.  A  careful  inspection  of  the 
instruction  fails  to  render  the  objection  apparent.     It  informs 
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the  jury  that  if  they  believe,  from  the  evidence,  that  the  defend- 
ant was  guilty  of  murder,  that  would  not  justify  them  in  acquit- 
ting him  of  manslaughter,  as  in  such  case,  the  law  only  regarded 
him  as  guilty  of  manslaughter.  In  ordinary  cases,  this  instruc- 
tion would  be  erroneous,  but  it  must  be  considered  in  the 
light  of  this  record.  When  we  see,  from  the  record,  that 
accused  had  been  previously  tried  under  the  same  indictment, 
and  had  been  convicted  of  manslaughter,  and  acquitted  of 
murder,  the  meaning  and  propriety  of  the  instruction  are 
obvious,  as  a  party  can  not  be  tried  a  second  time  for  the  same 
offense.  He  could  not  be  convicted  on  this  trial  for  murder, 
but  a  new  trial  having  been  granted  on  the  conviction  for 
manslaughter,  he  might  be,  and  was,  properly  tried  again  for 
the  latter  named  crime.  And  although  the  proof  might  show 
that  the  crime  was  perpetrated  deliberately  and  with  malice, 
still,  after  such  an  acquittal,  the  conviction  could  only  be  for 
the  lower  grade  of  crime.  This  rule  was  announced  in  the 
case  of  Brennan  v.  The  People,  15  111.  511,  and  governs  the 
case  at  bar. 

The  objection  taken  to  the  fifth  of  the  people's  instructions, 
is  disposed  of  in  the  consideration  we  have  given  to  the  evi- 
dence of  dying  declarations.  In  holding  them  to  be  admissi- 
ble, it  follows  that  the  instruction  was  proper,  and  disposes  of 
that  question.  Nor  do  we  perceive  any  objection  to  the  sixth. 
It  correctly  informed  the  jury,  that  if  they  believed  that 
deceased  was  of  sound  mind  and  fully  impressed  with  the  belief 
that  he  would  die  in  a  short  time,  when  he  made  the  declara- 
tions, that  such  declarations  would  be  entitled  to  the  same 
weight  as  if  they  had  been  made  under  the  sanction  of  an 
oath.  This  is  the  substance  of  the  instruction,  which  is  mani- 
fest from  its  inspection,  and  it  but  announces  the  law  which 
permits  such  evidence  to  be  given,  because  the  apprehension 
of  immediate  dissolution  is  presumed  to  be  fully  as  impressive 
as  the  solemnity  of  an  oath.  It  does  not  pretend  to  determine 
whether  they  should  give  much  or  little  weight  to  the  evidence, 
but  such  weight  as  they  would  have  given  had  deceased  been 


332  Eeeves  et  al.  v.  Reeves.  [June  T., 

Syllabus. 

present  and  sworn  to  the  same  facts.     We  do  not  see  that  this 
instruction  was  calculated  to  mislead  the  jury. 

We  are  unable  to  perceive  any  error  in  this  record,  and  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


William  Eeeves  et  dl. 

v. 

Ann  Eeeves. 


1.  Marriage — where  one  of  the  parties  is  already  married.  The  marriage 
of  a  woman  with  a  man  whose  wife  by  a  former  marriage  is  still  living, 
undivorced,  is  void,  and  her  subsequent  marriage  with  another  is  valid, 
although  her  husband  by  such  void  marriage  is  living. 

2.  Bill  of  exceptions.  A  bill  of  exceptions  not  signed  by  the  judge 
of  the  court  below,  will  not  be  considered  a  part  of  the  record. 

3.  Dower — of  lands  sold  by  the  husband  prior  to  marriage.  Upon  the 
hearing  of  a  petition  for  dower,  the  evidence  showed  that  the  deceased  had 
given  a  deed  of  trust,  before  his  marriage  with  the  petitioner,  on  an  undi- 
vided half  of  the  premises,  and  one  of  the  defendants  claimed  by  virtue  of 
a  sale  under  such  deed :  Held,  it  was  error  for  the  court  to  decree  the  dower 
a  lien  on  the  whole  of  the  premises. 

4.  And  the  decree  failing  to  determine  by  whom  the  mesne  profits  were 
to  be  paid,  was  defective  in  that  regard ;  one  of  the  defendants  alone  having 
had  possession  of  the  premises,  they  should  have  been  adjudged  against  him 
only. 

Appeal  from  the  Circuit  Court  of  St.  Clair,  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Mr.  William  H.  Snyder  and  Mr.  S.  M.  Kase,  for  the 
appellants. 


Messrs.  T.  &  L.  Krafft,  for  the  appellee. 


1870.]  Reeves  et  al.  v.  Beeves.  333 

Opinion  of  the  Court. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  petition  for  dower,  which  the  defendants  resisted 
on  the  ground  that  the  petitioner,  though  married  to  the  deceased, 
John  Reeves,  with  all  the  forms  of  law,  was,  at  the  time  of  such 
marriage,  the  wife  of  one  Teasdale,  who  was  then  living.  This 
proof,  however,  was  met  by  counter  evidence  that  Teasdale 
himself,  at  the  time  of  his  pretended  marriage  with  petitioner, 
had  a  wife  living.  This  evidence  is  very  clear.  Two  witnesses 
swear  they  came  from  England  to  this  country  in  the  same  ship 
with  Teasdale  and  his  first  wife  and  children,  and  also  from 
New  Orleans  to  St.Louis.  He  introduced  her  and  lived  with 
her  as  his  wife.  One  of  the  witnesses  had  known  them  as 
husband  and  wife  in  England,  in  1848,  and  knew  them  from 
that  time  to  1858,  and  had  seen  a  paper  which  they  called  their 
marriage  certificate.  Teasdale  was  married  to  petitioner  in 
1857,  at  which  time  his  first  wife  was  living,  undivorced.  This 
rendered  the  marriage  void,  and  the  subsequent  marriage  of 
petitioner  to  Reeves  was  valid. 

A  jury  was  impanelled  for  the  purpose  of  determining  the 
annual  value  of  the  dower,  and  errors  are  assigned  on  certain 
rulings  of  the  court  in  regard  to  the  evidence  and  instructions. 
The  bill  of  exceptions,  however,  which  was  intended  to  pre- 
serve these  rulings,  was  not  signed  by  the  judge,  and  we  can 
not  consider  it  a  part  of  the  record. 

The  court,  in  the  final  decree,  made  the  dower  a  lien  on  all 
the  premises,  instead  of  upon  an  undivided  half.  This  was 
error,  as  John  Reeves  had  given  a  deed  of  trust,  before  his  mar- 
riage, on  an  undivided  half,  and  one  of  the  defendants  claimed 
by  virtue  of  a  sale  under  that  deed.  The  decree  is  also  defec- 
tive in  not  determining  by  whom  the  mesne  profits  are  to  be 
paid.  They  should  be  adjudged  only  against  William  Reeves, 
Jr.  who  had  been  in  possession  of  the  premises.  In  order 
that  the  decree  may  be  corrected,  it  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 
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The  President  and  Trustees  of  the  Town  of 

Tamaroa 

v. 

The  Trustees  of  the  Southern  Illinois  Normal 

University. 


1.  Dissolution  of  injunction — assessment  of  damages.  On  the  disso- 
lution of  an  injunction  sued  out  to  restrain  the  trustees  of  the  Southern 
Illinois  Normal  University  from  locating  and  erecting  said  university  at  the 
city  of  Carbondale,  it  was  held,  that,  on  an  assessment  of  damages  sustained 
by  reason  of  the  injunction,  the  expenses  of  the  trustees  and  their  loss  of 
time  while  in  attendance  at  court  on  the  hearing  of  the  motion  to  dissolve, 
could  not  be  considered  as  an  element  of  damages,  their  attendance  for  such 
purpose  not  appearing  to  be  necessary. 

2.  Trustees  of  Southern  Illinois  Normal  University — of  their  proper 
compensation.  And  even  if  their  attendance  was  necessary,  being  employed 
in  the  discharge  of  their  duty  as  trustees,  and,  as  appears,  charging  the  State 
for  their  time  and  expenses,  neither  the  trustees  nor  the  State  could  sustain 
damages  for  their  time  so  expended,  as  it  was  employed  for  the  public. 

3.  Demurrer  in  chancery  —  want  of  equity  in  the  bill.  The  question 
whether  a  bill  in  chancery  shows  equity  on  its  face  should  be  raised  by  a 
demurrer  to  the  bill,  and  not  by  motion ;  and  on  objection  by  the  complain- 
ant, a  motion  entered  for  such  purpose  should  be  stricken  from  the  files. 

4.  But  where  no  objection  is  interposed,  such  motion  will  be  treated  as  a 
demurrer. 

Appeal  from  the  Circuit  Court  of  Perry  county ;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Edward  V.  Pierce,  for  the  appellants. 

Messrs.  Mulkey,  Wall  &  Wheeler  and  Mr.  J.  Dough- 
erty, for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  -opinion  of  the  Court : 

It  appears  that  appellants  filed  a  bill  in  chancery  in  the  Perry 
circuit  court  for  an  injunction  to  restrain  appellees,  as  trustees 
of  the  Southern  Illinois  Normal  University,  from  locating  the 
university  at  or  near  the  city  of  Carbondale,  in  Jackson  county, 
and  to  enjoin  them  from  having  work  done  on  the  building  at 
that  place,  and  to  compel  the  trustees  to  locate  the  university 
at  or  near  the  town  of  Tamaroa,  in  Perry  county.  A  tempo- 
rary injunction  was  granted  and  the  writ  was  issued  and  served. 
Afterwards,  appellees  entered  a  motion  to  dissolve  the  injunc- 
tion, which,  on  being  heard  by  the  court,  was  allowed,  and  the 
bill  was  dismissed  for  want  of  equity. 

Appellees  thereupon  filed  suggestions  for  a  recovery  of  dam- 
ages under  the  statute.  The  suggestions  claimed  for  expenses 
in  attending  court  and  for  loss  of  time ;  for  attorneys'  fees ; 
for  damages  to  the  university  by  reason  of  delay,  and  for  other 
damages,  costs  and  expenses. 

On  a  hearing  of  the  suggestions,  the  court  rendered  a  decree 
for  the  sum  of  $1220  from  which  complainants  appeal  to  this 
court,  and  ask  a  reversal  on  various  grounds. 

It  is  insisted  that  the  assessment  of  damages  is  excessive,  and 
unauthorized  by  the  law  and  the  evidence  heard  on  the  trial  of 
the  motion.  Although  all  of  the  attorneys  who  testified  as  to 
the  charge  of  $500  as  an  attorney's  fee,  say  they  had  never 
received  a  fee  of  that  size,  they,  nevertheless,  regard  it  as  rea- 
sonable. Notwithstanding  it  seems  to  be  large  for  simply 
entering  and  arguing  a  motion  to  dissolve  an  injunction,  we 
can  not  say  that  the  evidence  does  not  support  such  a  charge. 
It  is  true  that  but  one  witness  speaks  of  ever  having  known  of 
as  large  a  fee  being  charged  in  a  chancery  case,  and  in  that  the 
charge  was  double  the  sum  charged  in  this — in  that,  there  was 
a  trial,  and  we  presume  it  embraced  the  preparation  for,  as  well 
as  the  trial,  and,  we  presume,  the  charge  was  unusually  large 
in  that  section  of  the  State,  or  other  cases  would  have  been 
spoken  of  by  witnesses.     Upon  the  evidence,  even,  it  seems  to 
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be  unusually  large  in  this  case,  but  if  the  evidence  had  been 
put  into  the  record  as  to  all  that  was  done,  our  impressions 
might  have  been  different. 

It  is  next  urged,  that  the  court  should  not  have  allowed  $720 
to  the  trustees  for  their  attendance  on  the  court  and  their 
expenses  in  going  to  and  from  and  while  at  court.  In  this  we 
think  there  was  manifest  error.  The  evidence  fails  to  disclose, 
and  we  are  unable  to  even  conjecture,  how  it  could  be  necessary 
for  them  to  attend  court  on  the  entry  or  argument  of  a  motion 
to  dissolve  an  injunction.  We  must  presume  that  it  was  not 
necessary  for  their  attorney  to  consult  with  them  on  the  legal 
questions  involved,  and  there  seems  to  have  been  no  others  in 
the  case.  We  are  at  a  loss  to  see  how  an  allowance  for  their  time 
and  expenses  could  be  sustained  in  this  case.  It  is  manifest, 
from  the  bill  of  exceptions  and  the  record,  that  their  attendance 
was  unnecessary.  If  they  only  intended  to  create  the  expense 
that  the  burden  might  be  imposed  upon  the  people  of  Tamaroa, 
that  was  not  a  legal  purpose,  and  they  should  be  disappointed 
in  their  expectations.  The  expense  and  time  expended  by  the 
trustees  were  not  necessary,  and  could  not,  therefore,  have  con- 
stituted a  legal  claim  for  damages,  and  the  statute  contemplates 
no  other  than  a  legal  and  well  founded  claim.  The  court  erred 
in  allowing  these  items  of  damages. 

Even  if  their  attendance  was  necessary,  the  trustees  were 
employed  in  the  discharge  of  their  duty  as  trustees,  and  were 
charging  the  State  for  their  time  and  expenses,  as  appears  by 
the  record;  and  if  so,  how  could  they  or  the  State  sustain 
damages  for  their  time,  as  it  was  employed  for  the  public.  In 
any  point  of  view,  we  fail  to  see  that  it  was  proper  to  allow 
these  items  in  the  assessment  of  damages. 

It  appears  that  appellees  entered  a  motion  to  dismiss  the  bill 
for  want  of  equity  on  its  face ;  and  appellants  entered  a  cross 
motion  to  strike  that  motion  from  the  files.  Under  the  rules 
of  chancery  practice,  such  a  question  can  only  be  availed  of  by 
a  demurrer  to  the  bill.     This  will  be  found,  it  is  believed,  to 
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be  the  uniform  and  indispensable  rule  under  the  English  prac- 
tice, and  this  court  has  repeatedly  held  that  the  correct  practice 
requires  that  a  want  of  equity  in  the  bill  can  only  be  reached 
by  demurrer.  But  where  such  motions  have  been  interposed, 
and  complainants  have  not  objected,  we  have  said  that  it  would, 
in  such  cases,  be  treated  as  a  demurrer.  In  this  case,  however, 
complainants  did  object  by  moving  to  strike  defendants'  motion 
from  the  files,  and  the  court  below  should  have  allowed  the 
motion  and  required  appellees  to  raise  the  question  whether 
there  was  equity  in  the  bill,  by  a  demurrer,  according  to  the 
well  recognized  rules  of  chancery  practice.  The  decree  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


William  Shaffer* 

v. 
Isaiah  W.  Hodges. 


Measure  op  damages — in  suit  by  assignee  against  his  assignor.  In  a  suit 
by  an  assignee  against  the  assignor  of  a  promissory  note,  the  measure  of 
damages  is  the  amount  paid  for  the  note,  with  interest,  with  the  limitation 
that  the  recovery  must  not  exceed  the  amount  due  upon  the  face  of  the 
note. 

Appeal  from  the  Circuit  Court  of  Wayne  county;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  C.  A.  Beecher  and  Mr.  R.  P.  Hanna,  for  the  appel- 
lant. 

*This  and  the  three  cases  following  were  submitted  at  the  June  term,  1869,  but 
unavoidably  omitted  from  the  report  of  the  cases  of  that  term. 

22— 54th  III. 
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Mr.  J.  K.  Albright,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  the  endorsee  of  a  promissory  note 
against  his  endorser,  in  which  the  jury  found  a  verdict  for  a 
larger  sum  than  was  due  on  the  face  of  the  note,  and  the  court, 
overruling  the  motion  for  a  new  trial,  rendered  judgment  upon 
the  verdict.  This  was  error.  In  actions  of  this  character,  the 
measure  of  damages  is  the  amount  paid  by  the  assignee  to  his 
assignor,  with  interest,  subject,  however,  to  this  limitation :  that 
the  recovery  must  not  exceed  the  amount  due  upon  the  face  of 
the  note.  The  contract  of  the  assignor  is,  that  the  note  will 
be  paid  if  due  diligence  is  used,  and  the  assignee  can  not  claim 
to  be  placed  in  a  better  position  by  the  assignor  than  he  would 
have  occupied  if  the  note  had  been  paid.  He  has,  by  the 
assignment,  purchased  a  debt,  and  must  be  satisfied  with  its 
payment. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


School  Directors 

v. 

Charles  E.  Miller. 


1.  Jurisdiction  in  chancery — remedy  at  law.  A  party  held  the  prom- 
issory notes  of  certain  school  directors,  given  him  for  the  price  of  a  lot  of 
land  sold  by  him  for  a  school  house  site,  and  for  money  loaned  to  them  to 
erect  a  school  house  thereon.  After  the  erection  of  the  building,  the  school 
district  within  which  it  was  situated  was  attached  to  and  consolidated  with 
another  district.  On  bill  filed  by  the  creditor  to  enforce  the  collection  of  the 
debt  against  the  latter  district,  it  was  held,  the  complainant  had  an  adequate 
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remedy  at  law  upon  his  notes,  if  he  had  any  remedy  at  all,  and  a  court  of 
equity  would  not,  therefore,  entertain  the  bill. 

2.  School  directors — of  their  power  to  purchase  school  house  sites  and 
to  borrow  money  to  build  school  houses.  School  directors  have  no  power, 
under  the  statute,  to  purchase  a  school  house  site,  or  to  borrow  money  to 
erect  a  school  house,  except  upon  a  vote  of  the  people  of  the  district  first 
being  had  for  that  purpose.  Therefore,  the  directors  can  not  give  their 
promissory  notes  for  such  consideration,  so  as  to  bind  the  district,  unless 
the  vote  has  been  taken. 

3.  Same — of  their  liability  as  individuals.  Where  school  directors  exe- 
cute a  promissory  note  in  their  individual  names,  for  a  purpose  connected 
with  schools,  but  not  authorized  by  a  vote  of  the  people  as  required  by 
law,  a  remedy  at  law  exists  against  the  directors,  upon  the  note,  as  indi- 
viduals. 

4.  Same — liability  over,  of  t7ie  school  district.  It  may  be,  in  such  case, 
that  the  school  district  would  be  liable  over  to  the  persons  who  signed  the 
note,  on  their  showing  that  the  avails  were  appropriated  to  the  legitimate 
school  purposes  of  the  district. 

Appeal  from  the  Circuit  Court  of  Randolph  county ;  the 
Hon.  Silas  L.  Beyan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  MichaN;  for  the  appellant. 

Mr.  J.  Blackbuen  Jones,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  in  the  circuit  court  of  Randolph 
county,  in  which  Charles  R.  Miller  was  complainant  and 
School  District  No.  2,  in  township  5  south,  range  5  west,  was 
made  defendant. 

It  appears,  by  the  bill  of  complaint,  that  complainant  was, 
on  the  twenty-seventh  of  June,  1863,  a  member  of  the  board 
of  school  directors  of  a  district  designated  as  No.  6,  in  town- 
ship 5  south,  range  5  west,  and  while  such  director,  he  bar- 
gained and  sold  to  the  board  of  directors  a  site  for  a  school 
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house  for  that  district,  and  executed  and  delivered  a  deed  for 
the  same,  and  at  the  same  time  he  loaned  to  the  board  of 
directors  $300,  for  the  purpose  of  building  a  school  house  on 
the  site  so  sold  by  him.  The  price  for  the  site  was  forty  dol- 
lars, and  to  secure  the  payment  of  these  several  sums,  the 
other  two  directors  executed  a  note  of  the  following  tenor : 

"  $340.  We,  the  directors  of  school  district  No.  6,  T.  5  S. 
R.  5  W.  promise  to  pay  Charles  R.  Miller  the  sum  of  three 
hundred  and  forty  dollars,  twelve  months  after  date,  for  value 
received,"  bearing  nine  per  cent  interest  from  date,  and  dated 
June  twenty-seventh,  1863. 

It  further  appears,  that  on  the  twenty-second  of  June,  1864, 
the  same  school  directors,  complainant  not  then  being  a  mem- 
ber of  the  board,  borrowed  of  complainant  $512.30,  for  which 
they  executed  a  promissory  note  of  the  same  tenor  as  the  first 
note,  payable  twelve  months  after  date,  with  interest  at  eight 
per  cent  per  annum  from  date.  It  is  alleged  that  this  sum  of 
money,  as  also  the  sum  of  $300  first  loaned,  were  applied  for 
the  benefit  of  school  district  No.  6,  in  improving,  repairing  and 
completing  the  school  house  on  the  site  sold  by  complainant, 
and  that  the  school  site  and  school  house  were  accepted  by  the 
directors  and  the  people  of  district  No.  6. 

The  bill  then  alleges,  that  after  the  execution  of  these  notes, 
school  district  No.  6  was  annexed  to  and  consolidated  with 
district  No.  2,  in  the  same  township,  and  then  known  and 
styled  as  district  No.  2,  and  then  charging  that  as  district  2 
became  the  owner  of  the  property  of  district  6,  it  became 
liable  for  the  debts  and  contracts  of  district  6,  and  he  claims, 
inasmuch  as  he  has  not  the  bonds  of  the  township,  as  required 
by  law,  and  as  he  was  prohibited  by  law  from  having  any 
interest  in  any  contract  entered  into  by  the  board  while  he 
was  a  member,  and  to  which  he  was  a  party,  he  is  thereby  pre- 
vented from  a  recovery  at  law,  he  prayed,  as  the  school  direc- 
tors of  No.  2  refused  to  pay  these  notes,  that  they  be  compelled, 
by  a  decree  of  the  court,  to  pay  them. 
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The  defendants  demurred  generally  to  the  bill,  assigning 
various  grounds,  among  which  are,  that  the  remedy  of  com- 
plainant was  adequate  at  law,  and  that  there  was  no  equity  in 
the  bill. 

The  demurrer  was  overruled  and  a  decree  entered  against 
district  No.  2  for  $1100.45,  to  be  paid  in  thirty  days,  and  in 
default  thereof,  the  master  in  chancery  was  required  to  make 
sale,  etc.,  after  giving  four  weeks'  notice  of  the  time  and  place 
of  sale. 

At  the  succeeding  September  term,  without  any  notice  to 
defendants,  on  motion  of  the  plaintiff,  the  decree  of  the  pre- 
ceding term  was  modified  by  the  court,  by  expunging  the  order 
of  sale  and  requiring  the  clerk  to  certify  the  amount  of  the 
recovery  to  the  defendants. 

To  reverse  this  decree,  the  defendants  appeal  to  this  court. 

It  is  very  apparent,  from  this  brief  synopsis  of  the  bill  of 
complaint,  that  the  case  made  by  it  has  no  equity  in  it,  and 
that  the  remedy,  if  there  be  one,  is  complete  and  adequate  at 
law,  by  an  action  on  the  notes.  If,  as  seems  to  be  suggested 
by  appellee,  the  notes  are  invalid  as  against  the  school  district, 
a  court  of  equity  can  not  change  their  nature  and  make  them 
valid. 

Appellee  admits  the  first  note  for  $340,  executed  to  him  by 
the  board  of  directors,  of  which  he  was  at  the  time  a  member, 
is  in  violation  of  section  42  of  the  school  law,  which  declares 
that  "  no  director  or  trustee  shall  be  interested  in  any  contract 
made  by  the  board  of  which  he  is  a  member."  Scates'  Comp. 
445. 

If  this  be  so,  a  court  of  equity  can  not  legalize  it. 

Appellants  make  the  objection,  that  not  only  is  that  note 
void  as  against  the  statute,  but  both  notes  are  unauthorized  by 
the  statute. 

The  money  borrowed,  it  is  admitted,  was  for  the  purpose  of 
building,  repairing  and  fitting  up  the  school  house  on  the  site 
purchased  of  complainant. 
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By  section  47  of  the  school  law,  it  is  provided  that,  for  the 
purpose  of  erecting  school  houses  or  purchasing  school  house 
sites,  or  for  repairing  and  improving  the  same,  it  shall  be  law- 
ful for  the  board  of  directors  of  any  district  to  borrow  money 
at  a  rate  of  interest  not  exceeding  ten  per  cent  per  annum,  and 
issue  bonds  therefor,  in  sums  not  less  than  one  hundred  dol- 
lars, which  bonds  shall  be  executed  by  the  president  and  clerk 
of  the  board,  or  at  least  two  of  the  directors.  Scates'  Comp. 
447.  And  the  same  section  provides  that  the  money  shall  be 
voted  by  a  majority  of  all  the  votes  cast  at  any  election,  first 
giving  ten  days'  notice  thereof  by  posting,  etc. 

The  fact  being,  that  no  vote  was  taken  for  a  school  house 
site,  and  none  to  borrow  money  for  erecting  a  building  thereon, 
no  power  existed  in  the  directors  to  execute  bonds  therefor, 
and  none  to  give  their  promissory  notes,  so  as  to  bind  the  dis- 
trict. As  against  the  district,  the  complainant  is  without 
remedy. 

But  the  notes  being  signed  in  the  individual  names  of  the 
directors,  a  remedy  exists  at  law  against  them  as  individuals, 
and  complainant  should  have  resorted  to  that  mode  for  redress. 
It  may  be  the  school  district  would  be  liable  over  to  the  per- 
sons who  signed  the  notes,  on  their  showing  that  the  avails 
were  appropriated  to  the  legitimate  school  purposes  of  the 
district.  The  court  erred  in  overruling  the  demurrer  to  the 
bill  on  the  sixth  and  seventh  grounds  therein  specified,  and 
the  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 
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Ezekiel  Wootees    • 
v. 
John  D.  King,  Administrator. 


1.  Jury  must  decide  questions  of  fact.  In  an  action  to  recover  the  price 
of  an  article  sold,  in  respect  to  which  it  is  claimed  there  was  a  warranty 
and  a  breach  thereof,  if  there  be  evidence  on  the  subject  of  such  defense, 
although  contradictory,  it  is  the  right  of  the  defendant  to  have  the  jury 
pass  upon  it,  and  it  is  error  to  refuse  an  instruction  asked  for  that  purpose. 

2.  Limitations — of  a  new  promise.  It  is  not  essential,  to  give  effect  to 
a  new  promise  to  pay  a  debt,  so  as  to  save  the  bar  of  the  statute  of  limita- 
tions, that  it  should  be  an  express  promise.  Any  language  of  the  debtor 
to  the  creditor,  clearly  admitting  the  debt  to  be  due  and  unpaid,  and  show- 
ing an  intention  to  pay  it,  will  be  considered  an  implied  promise  to  pay, 
and  will  take  the  case  out  of  the  statute. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Silas  L.  Beyan,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  a  trial  of  which,  in  the 
court  below,  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff.    The  defendant  appeals. 

Mr.  B.  B.  Smith,  for  the  appellant. 

Mr.  H.  K.  S*  O'Melveny  and  Mr.  John  M.  Lansden,  for 
the  appellee. 

Mr.  Chief  Justice  Laweence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  John  D.  King,  as  adminis- 
trator of  the  estate  of  James  A.  King,  against  Wooters,  to 
recover  the  value  of  one-third  of  a  threshing  machine  sold  by 
James  A.  King  to  Wooters.  The  defense  was,  that  King  had 
warranted  the  machine  to  be  good,  and  that  it  was  worthless, 
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and  further,  that  the  suit  was  barred  by  the  statute  of  limita- 
tions. On  the  trial,  the  defendant  asked  the  following  instruc- 
tions, which  the  court  refused  : 

"The  court  instructs  the  jury,  for  defendant,  that  if  you 
believe,  from  the  evidence,  that  the  account  sued  on  was  for  a 
threshing  machine,  and  that  there  was  a  contract  of  warranty 
by  James  A.  King,  deceased,  to  defendant,  that  the  machine 
was  good,  and  that  the  machine  was  worthless,  you  should 
find  for  the  defendant. 

"  That  if  you  believe,  from  the  evidence,  that  the  contract 
on  which  this  suit  was  brought  was  made  in  1860,  and  that 
suit  has  not  been  brought  in  five  years  from  the  making  of 
said  contract,  and  that  said  contract  was  not  reduced  to  writing, 
then  the  plaintiff  has  no  right  to  recover  in  this  suit,  unless 
there  has  been  proven  a  new  promise  to  pay  the  said  debt, 
within  five  years  from  the  commencement  of  this  suit." 

We  see  no  reason  why  the  first  of  these  instructions  should 
not  have  been  given.  None  was  given  to  supply  its  place,  and 
it  can  not  be  said  there  was  no  evidence  to  which  it  would 
have  been  applicable.  The  testimony  as  to  a  warranty  was 
contradictory,  and  it  was  the  province  of  the  jury  to  decide 
whether  one  was  made.  The  evidence  was  such  that  the 
defendant  had  the  right  to  have  that  question  left  to  the  jury. 

The  second  of  the  foregoing  instructions  was  properly  refused, 
because  the  proviso  was  not  sufficiently  explicit.  That,  as  it  is 
drawn,  requires  a  new  promise  of  payment  within  five  years 
in  order  to  save  the  bar  of  the  statute,  whereas  any  language 
of  the  defendant  to  the  plaintiff,  or  to  James  A.  King,  clearly 
admitting  the  debt  to  be  due  and  unpaid,  and  showing  an 
intention  to  pay  it,  would  take  the  case  out  of  the  statute. 
Such  language  would  be  considered  an  implied  promise. 

For  the  refusal  to  give  the  first  instruction,  the  judgment 
must  be  reversed. 

Judgment  reversed. 
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Emporium  Real  Estate  and  Manufacturing  Co. 

v, 

J.  Eeece  Emrie  et  al. 


Officers  of  a  private  corporation — of  their  right  to  apply  property  of  the 
corporation  to  tlie  payment  of  debts  due  them.  The  president  of  a  private 
corporation,  claiming  that  the  corporation  was  indebted  to  him  for  his  salary 
as  president  and  for  services  as  an  attorney  at  law,  caused  its  secretary  to 
assign  to  him  certain  certificates  of  purchase  of  land  held  by  the  corpora- 
tion, and  in  their  possession  as  officers  thereof.  Upon  bill  filed  by  the  cor- 
poration to  compel  a  surrender  of  the  certificates,  it  was  held,  the  officers 
could  not  thus  apply  property  of  the  corporation  in  their  possession  to  the 
payment  of  debts  due  them.  They  could  acquire  no  lien  for  such  purpose, 
and  the  officer  obtaining  the  certificates  in  that  manner  should  surrender 
them  to  the  corporation  unconditionally. 

Writ  of  Error  to  the  Circuit  Court  of  Pulaski  county ; 
the  Hon.  Wesley  Sloan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  Dougherty,  Mr.  Thomas  S.  Casey  and  Mr.  Charles 
H.  Patton,  for  the  plaintiffs  in  error. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  defendants 


Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court  : 

Emrie,  one  of  defendants  in  error,  being  president  of  a  cor- 
poration known  as  The  Emporium  Real  Estate  and  Manufac- 
turing Company,  and  claiming  that  the  corporation  was  indebted 
to  him  for  his  salary  as  president,  and  for  his  services  as  an 
attorney  at  law,  caused  its  secretary  to  assign  to  him  certain 
certificates  of  purchase  issued  by  the  sheriff  of  the  county  to 
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the  company,  on  a  sale  of  real  estate  under  a  judgment  in 
favor  of  the  company.  The  company  thereupon  filed  this  bill 
to  compel  a  surrender  of  the  certificates,  and  to  enjoin  the 
sheriff  from  making  a  deed  to  Emrie.  The  circuit  court 
decreed  a  surrender  of  the  certificates,  upon  payment  by  the 
company  to  him  of  $1457.86,  within  six  months;  that  he 
should  retain  the  certificates  as  security,  and  if  the  money 
should  not  be  paid  in  six  months,  his  title  to  the  certificates 
should  become  absolute,  and  the  sheriff  should  make  him  a 
deed. 

This  decree  can  not  be  sustained.  Emrie  and  the  secretary 
of  the  company  held  these  certificates  merely  as  the  servants 
of  the  company.  Their  possession  was  the  possession  of  the 
corporation,  and  they  had  no  more  right  to  appropriate  these 
certificates  for  the  individual  benefit  of  one  of  them,  than  they 
had  to  seize  and  carry  away  the  furniture  of  the  company's 
office.  The  claim  of  the  president  had  not  been  allowed  by 
the  board  of  directors  or  by  a  committee  appointed  by  them. 
In  effect,  the  president  audited  his  own  demand,  and  then 
seized  upon  property  for  its  payment.  This  can  never  be  per- 
mitted to  the  officers  of  corporations.  The  toleration  of  such 
practice  would  be  destructive  of  the  rights  of  creditors  and  of 
stockholders.  The  assets  would  be  at  the  mercy  of  the  officers, 
who  have  no  legal  or  equitable  right  to  control  them,  except 
for  the  benefit  of  the  company.  The  case  is  not  at  all  analo- 
gous to  those  in  which  the  law  gives  to  an  agent  or  attorney 
a  lien  on  property  in  their  possession  for  any  balance  that  may 
be  due  from  the  principal.  In  such  cases,  the  property  is  in 
the  individual  possession  of  the  agent,  and  legally  so.  This 
possession  being  legal  in  its  inception,  he  has  a  right  to  retain 
until  whatever  is  due  him,  in  connection  with  the  property,  is 
paid.  But  in  this  case,  the  certificates  were  not  in  the  indi- 
vidual possession  of  the  secretary  or  the  president,  but  in  that 
of  the  company,  and  the  possession  acquired  by  the  president, 
without  the  consent  of  the"  directors,  was  simply  tortious — an 
illegal  conversion  of  corporate  property  to  his  private  use. 
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Having,  then,  wrongfully  acquired  possession  of  the  certifi- 
cates, without  legal  or  equitable  right  to '  them,  and  by  an 
abuse  of  his  official  trust,  he  can  not  now  be  permitted  to  set 
up  an  equitable  lien  and  claim  the  payment  of  his  debt  before 
restoring  them  to  the  rightful  owner.  He  can  not  thus  avail 
himself  of  his  own  wrong.  The  court  should  have  decreed  a 
return  of  the  certificates  without  condition. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


CASES 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN  GRAND  DIVISION* 


SEPTEMBER    TERM,    1870. 


Parker  R.  Mason 

v. 
Benjamin   Burton. 


1.  Assignor  and  assignee — liability  of  the  former  to  the  latter — absence 
of  the  maker  from  the  Slate  at  maturity  of  the  note.  A  promissory  note  was 
executed  in  another  State,  and  made  payable  in  this  State  and  assigned  in 
this  State,  the  maker  residing  in  the  State  where  the  note  was  made,  at  the 
time  of  its  execution,  and  continuing  so  to  reside  at  its  maturity :  Held,  the 
assignor  was  liable  to  the  assignee  in  case  of  non-payment  by  the  maker  at 
maturity,  and  his  liability  could  be  referred  either  to  that  clause  of  the  stat- 
ute which  charges  the  assignor  when  suit  against  the  maker  would  be  una- 
vailing, or  to  the  clause  which  makes  him  liable  when  the  maker  has  "  left 
the  State"  when  the  note  becomes  due. 

*  Sec.  5  of  art.  6  of  the  new  constitution  of  1870,  provides  that  "  The  present 
grand  divisions  shall  be  preserved  and  be  denominated  Southern,  Central  and 
Northern,  until  otherwise  provided  by  law." 
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2.  Same — laches  on  the  part  of  the  assignee.  Where  the  liability  of  an 
assignor  has  once  attached,  it  will  be  released  only  by  such  laches  on  the 
part  of  the  holder  in  collecting  the  debt  from  the  principal  as  would  release 
a  surety  in  any  other  case. 

3.  So  where  the  assignor  is  sought  to  be  held  liable  upon  his  endorse- 
ment because  the  maker  has  "  left  the  State"  at  the  maturity  of  the  note, 
the  latter  being  a  resident  of  another  State  at  that  time,  it  will  not  avail  as 
a  defense  that,  after  the  maturity  of  the  note,  the  maker  was  frequently  in 
this  State  and  purchased  goods  here,  which  could  have  been  attached  by 
the  holder  and  his  debt  thereby  collected.  The  assignee  is  not  required  to 
resort  to  such  a  remedy  against  the  maker  in  order  to  hold  his  assignor 
liable. 

4.  Pakol  evidence — to  vary  the  terms  of  an  assignment.  In  an  action 
by  an  assignee  of  a  promissory  note  against  his  assignor,  it  is  not  competent 
for  the  latter  to  prove  a  verbal  agreement  made  at  the  time  of  the  endorse- 
ment to  the  effect  that  he  should  not  be  responsible  as  endorser.  The  legal 
effect  of  the  written  endorsement  can  not  be  impaired  by  proof  of  a  differ- 
ent parol  agreement. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Edwabd  Roby,  for  the  appellant. 

Our  statute  fixing  the  liability  of  the  assignor  of  a  promis- 
sory note,  in  case  the  maker  has  "  left  the  State  when  such 
assigned  note  became  due,"  does  not  apply  in  a  case  where  the 
maker  resided  in  another  State  at  the  time  of  the  execution  of 
the  note,  and  continued  so  to  reside  after  its  assignment  and 
maturity,  although  the  assignment  was  made  in  this  State. 

Our  statute  was  derived  from  the  States  of  Virginia,  Ken- 
tucky and  Indiana,  and  in  adopting  the  statute  of  another 
State  we  adopt  the  construction  put  upon  it  in  that  State.  So 
in  Kentucky  it  has  been  held  that  a  person  receiving  the  assign- 
ment of,  a  note,  knowing  that  the  maker  resides  out  of  the 
State,  must  be  understood  as  undertaking  to  pursue  him  by 
suit  in  the  country  in  which  he  lives.  Brinker  v.  Perry,  5 
Litt.  Ky.  194. 
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This  authority  is  directly  in  point,  for  the  party  was  not 
excused  in  any  case,  by  the  statute  ;  nor  is  he  here,  unless  the 
maker  has  left,  which,  ex  vi  termini,  purports  that  he  has  been 
in  the  State,  else  he  could  not  leave. 

In  Virginia,  from  whence  the  Kentucky  law  sprang,  the 
assignee,  having  used  due  diligence  to  recover  the  money  of  the 
maker,  without  success,  has  an  implied  right  to  recover  against 
his  assignor ;  and  this  right  was  not  given  by  statute,  but  existed 
at  common  law.  Mackie  v.  Davis,  2  Wash.  219;  Barksdale  v. 
Tenwich,  4  Call,  492;  Mandeville  v.  Riddle,  1  Cranch,  297; 
Yeaton  v.  The  Bank,  4  ib.  49. 

In  Kentucky,  as  in  Virginia,  (in  Mackie  v.  Davis,)  it  was 
decided  that  the  principle  upon  which  the  liability  of  an 
assignor  rests,  is  a  failure  of  consideration.  Wood  v.  Berthoud, 
4  J.  J.  Marsh.  304. 

And  in  Indiana,  that  "  the  endorser  of  a  note,  under  our 
statute,  warrants  two  things :  first,  that  the  note  is  valid,  and 
•*fche  maker  liable  to  pay  it ;  second,  that  the  maker  of  the  note 
is  solvent,  and  able  to  pay  it."  Howell  v.  Wilson,  2  Blackf.  418. 
From  these  decisions  we  find  the  intent  of  the  statute. 

It  may  be  deduced  from  them  that  where  an  endorsee  takes 
an  assignment  of  a  note  with  the  knowledge  that  the  maker 
resides  in  another  State,  he  takes  it  subject  to  the  burden  of 
seeking  his  remedy  where  the  maker  resides,  and  our  statute 
does  not  relieve  him  of  that  burden. 

In  that  regard,  the  assignor  warrants,  only,  that  if  the  maker 
was  in  the  State  at  the  time  the  note  was  made  and  assigned, 
he  shall  not  have  left  the  State  when  it  shall  be  necessary  to 
sue  him. 

Upon  another  point :  where  a  promissory  note  is  endorsed  in 
blank,  it  is  competent  for  the  assignor  to  show,  by  parol,  that 
it  was  the  agreement  he  was  not  to  be  liable  as  endorser. 

If  the  contract  was  written  out  in  form,  certainly  it  ought  not 
to  be  varied  by  parol ;  but,  while  it  rests  in  parol,  and  it  must 
be  shown  where  it  was  done,  in  order  to  know  what  the  law 
permits  to  be  implied  in  that  particular  place,  while  it  is  held 
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that  the  endorsee  may  write  the  agreement  over  the  signature 
by  virtue  of  parol  authority,  given  either  in  words  or  mere 
actions,  at  the  time  of  the  signature — it  is  certainly  competent 
to  prove  that  no  such  authority  was  given,  and  no  such  artifi- 
cial contract  was  entered  into. 

This  is  not  varying  the  terms  of  a  written  agreement,  but  is 
only  proving  that  no  agreement  was  made,  and  that  it  was 
agreed  that  none  should  be  written. 

This  matter  of  endorsement  has  been  helped  out  in  all  sorts 
of  forms  by  parol,  and  it  rests  not  in  the  writing,  at  all,  but  in 
the  evidence  of  intent.  Pike  v.  Street,  Moody  &  M.  226,  Ld. 
Tenterden ;  Wright  v.  Latham,  3  Murph.  298  N.C. ;  Johnson  v. 
Martinus,  4  Halst.  144 ;  McDonough  v.  Gouk,  8  La.  (old  style) 
marg.  p.  472  ;  vol.  6  (new  style)  p.  663. 

Mr.  John  P.  Wilson,  for  the  appellee. 

The  maker  of  the  notes  sued  upon  being  beyond  the  limits 
of  the  State  when  the  note  matured,  so  that  he  could  not  be 
subjected  to  our  jurisdiction,  the  liability  of  appellant,  as 
endorser,  became  fixed.  Crouch  v.  Hall,  15  111.  264 ;  Schuttler 
v.  Piatt,  12  ib.  417 ;  Pierce  v.  Short,  14  ib.  146 ;  Lee  v.  Selleck, 
33  N.;  Y.  615 ;  Hilborn  v.  Artus,  3  Scam.  344 ;  Depuy  v.  Schu- 
ler,  45  111.  306 ;  Olcott  v.  Tioga  B.  R.  Co.  20  N.  Y.  210;  Bug- 
gies v.  Keeler,  3  Johns.  262 ;  Dwight  v.  Clark,  7  Mass.  515 ; 
Bulger  v.  Boche,  11  Pick.  39;  Lafonde  v.  Buddock,  24  Eng. 
Law  &  Eq.  239  ;  Strithorst  v.  Grceme,  3  Wils.  145  ;  Benjamin  v. 
De  Groot,  1  Penio,  151 ;  Davis  v.  Garr,  2  Seld.  124;  Douglass 
v.  Forrest,  4  Bing.   686  ;    Spragins  v.  Houghton,  2  Scam.  405. 

The  evidence  offered  to  vary  the  legal  effect  of  the  assignment 
in  blank,  was  properly  rejected.  Howe  v.  Merrill,  5  Cush.  82 ; 
Campbell  v.  Bobbins,  29  Ind.  271 ;  Wilson  v.  Black,  6  Blackf. 
510 ;  Odam  v.  Beard,  1  ib.  191 ;  Blair  v.  Williams,  7  ib.  132  ; 
Bowers  v.  Headen,  4  Ind.  318 ;  Beagles  v.  Sefton,  7  Ind.  496 ; 
Johnson  v.  Mcintosh,  31  Barb.  270 ;  Barry  v.  Morse,  3  N.  H. 
132 ;  Goupy  v.  Harden,  7  Taunt.  159 ;  Free  v.  Hawkins,  1 
Moore,  535 ;  Bank  of  U.  S.  v.  Dana,  7  Pet.  58 ;    O'Hara  v. 
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Hall,  4  Dallas,  340 ;  The  Mont  City  Bk.  v.  Albany  City  Bk.  8 
Barb.  396  ;  Bank  of  Albion  v.  Smith,  27  Barb.  491 ;  Thompson 
v.  Ketcham,  8  Johns.  190;  Warren  v.  Wheeler,  8  Met.  99; 
Atwood  v.  Cobb,  16  Pick.  231 ;    La  Forge  v.  Riskert,  5  Wend. 

187. 


Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  Burton  as  endorsee  of  two 
promissory  notes,  against  Mason  as  endorser.  The  notes  were 
given  by  one  Hodson,  and  were  payable  to  the  order  of  Mason, 
at  Chicago,  Illinois.  It  was  proven  on  the  trial  that  the 
endorsement  was  made  in  Chicago,  and  that  when  the  notes 
matured  Hodson  was  a  resident  of  the  State  of  Wisconsin.  It 
was  then  admitted  that  the  notes  were  made  in  Wisconsin,  and 
that  the  maker  lived  there  when  they  were  made,  and  has  lived 
there  ever  since. 

The  counsel  for  appellant  contends  that  the  statute,  which 
makes  the  endorser  liable  when  the  maker  has  left  the  State  at  the 
maturity  of  the  note,  can  not  apply  here,  because  the  maker,  not 
having  lived  in  the  State  at  all,  can  not  be  said  to  have  left  it. 
We  should  not  be  inclined  to  give  the  statute  a  construction 
based  so  completely  upon  its  letter  instead  of  its  spirit,  even  if 
the  question  were  a  new  one  in  this  court.  But  it  is  not  new. 
In  Schuttler  v.  Piatt,  12  111.  418,  the  maker  of  the  note,  as  in 
this  case,  resided  in  Wisconsin,  and  the  court  held,  if  he  was 
beyond  the  limits  of  the  State  at  the  maturity  of  the  note  so 
that  he  could  not  be  subjected  to  our  jurisdiction,  the  liability 
of  the  assignor  was  fixed,  the  assignee  not  being  obliged  to  pur- 
sue his  debtor  into  a  foreign  jurisdiction.  The  court  further 
said,  the  circumstance  that  the  maker  resided  in  another  State, 
and  that  this  was  known  to  the  plaintiff  when  he  received  the 
notes,  did  not  vary  the  liability. 

In  that  case,  it  is  true,  the  note  was  made  in  Chicago  while 
the  maker  was  casually  there,  though  living  in  Wisconsin,  and 
23— 54th  III. 
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it  may  be  said  he  did  literally  leave  the  State.  But  the  court 
does  not  base  its  decision  upon  any  verbal  niceties,  but  upon 
the  broad  ground  that  the  maker  was  absent  from  the  State 
when  the  note  matured,  and  the  assignee  was  not  bound  to 
pursue  him  into  a  foreign  jurisdiction.  It  is  wholly  immaterial 
whether  the  liability  of  the  endorser  in  such  a  case  be  referred 
to  that  clause  of  the  statute  which  charges  him  when  suit 
against  the  maker  would  be  unavailing,  or  to  the  clause  which 
makes  him  liable  when  the  maker  has  left  the  State.  He 
would  be  liable  under  either  clause.  A  suit  against  the  maker 
would  be  unavailing,  because  there  could  be  no  service  of  pro- 
cess upon  him  in  our  courts,  and  it  can  not  be  supposed  the 
legislature  intended  the  maker  should  be  pursued  all  over  the 
world,  or  anywhere  beyond  the  limits  of  our  own  State,  before 
charging  an  endorser  on  an  endorsement  made  in  this  State. 

That  the  endorsee  should  not  be  required  to  pursue  the  maker 
into  a  foreign  jurisdiction,  is  clearly  shown  by  the  clause  estab- 
lishing the  liability  of  the  endorser  if  the  maker  should  leave 
the  State.  The  reason  why  he  should  be  held  liable  in  such  an 
event,  is  simply  because  the  endorsee  ought  not  to  be  required  to 
follow  him  into  a  foreign  jurisdiction ;  and  the  reason  applies 
with  the  same  force  in  all  cases  where  the  maker  is  absent  from 
the  State,  whether  he  never  lived  here  or  left  after  making  the 
note.  By  the  phrase  in  the  statute  "  left  the  State,"  the  legis- 
lature designed  simply  to  indicate  the  fact  of  absence,  so  as  to 
be  beyond  the  reach  of  legal  process.  This  construction  is  una- 
voidable, if  the  statute  was  intended  to  apply  to  notes  made  in 
another  State,  but  assigned  in  Illinois;  and  that  it  does  so 
apply  was  held  by  this  court  in  Crouch  v.  Hall,  15  111.  263,  and, 
we  have  no  doubt,  rightly  held.  But  the  note  in  this  case  was 
made  payable  in  Chicago,  and  the  liabilities  growing  out  of  the 
assignment  are  of  course  the  same  they  would  have  been  if  the 
note  had  been  made  there. 

It  is  further  insisted  in  behalf  of  appellant  that  he  should 
have  been  permitted  to  prove  a  verbal  agreement,  made  at  the 
time  of  the  endorsement,  to  the  effect  that  he  should  not  be 
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responsible  as  endorser.  This  evidence  was  properly  excluded. 
His  assignment  of  the  notes  meant  that,  in-  certain  contingen- 
cies denned  by  the  statute  he  would  pay  the  notes,  and  it  meant 
this  as  fully  as  if  this  agreement  had  been  written  out  in  words. 
This  was  the  legal  effect  of  the  assignment,  and  it  can  not  be 
impaired  by  proof  of  a  different  parol  agreement.  Howes  v. 
Merrill,  5  Cush.  82 ;  Campbell  v.  Bobbins,  29  Ind.  271.  This 
point  has  been  often  ruled,  and  so  far  as  the  cases  cited  by 
counsel  for  appellant  tend  to  show  such  evidence  admissible, 
they  are  in  conflict  with  principle  as  well  as  the  great  current 
of  authorities. 

Appellant  also  offered  to  prove  at  the  trial  that,  after  the 
maturity  of  the  notes  and  before  the  commencement  of  the  suit, 
the  maker  of  the  notes  was  in  Chicago  more  than  thirty  times, 
buying  goods  and  shipping  the  same  to  Wisconsin,  and  that 
this  was  known  to  the  plaintiff.  It  is  claimed  that,  on  the 
ordinary  principles  which  regulate  the  relation  of  principal  and 
security  with  their  common  creditor,  the  defendant  should  be 
released,  the  plaintiff  having  failed  to  make  his  debt  from  the 
principal  when  he  might  have  done  so.  But  the  liability  of  the 
endorser  having  attached  by  the  failure  of  the  maker  to  pay  at 
maturity,  we  are  not  prepared  to  say  this  liability  was  lost  by 
the  mere  failure  of  the  plaintiff  to  attach  these  goods  in  tran- 
situ. In  order  to  attach  them,  it  would  have  been  necessary  for 
the  plaintiff  to  have  given  bonds,  and  incurred  contingent  lia- 
bilities which  it  would  be  unreasonable  to  demand  as  a  condi- 
tion to  holding  the  defendant  to  a  liability  which  had  already 
become  fixed  under  the  statute.  The  liability  of  the  endorser 
having  once  attached,  would  be  released  only  by  such  laches  on 
the  part  of  the  holder  in  collecting  the  debt  from  the  principal 
as  would  release  a  surety  in  any  other  case ;  and  such  laches  is 
not  shown  in  this  record. 

Judgment  affirmed. 
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Illinois  Central  Eailroad  Company 

v. 

David  Herr,  etc. 

1.  Pakties — in  qui  tarn  action  against  a  railroad  company — construction 
of  act  of  1869.  Under  the  act  of  1869,  which  provides  that  one-half  the 
penalty  to  be  recovered  against  a  railroad  company  for  an  omission  to  ring 
the  bell  or  sound  the  whistle  on  the  approach  of  a  train  to  a  crossing  of  a 
public  highway,  shall  go  to  the  "  prosecuting  witness,"  it  is  not  essential,  to 
entitle  the  person  in  whose  name  the  suit  is  brought,  to  recover,  that  he 
should  actually  have  testified  in  the  case. 

2.  So  where,  in  such  a  case,  there  were  no  witnesses  examined,  but  the 
case  was  tried  upon  an  agreed  state  of  facts,  the  person  in  whose  name  the 
suit  was  brought  was  regarded  as  the  prosecutor,  and  being  competent  to 
testify,  was  the  prosecuting  witness,  within  the  meaning  of  the  act,  and  as 
such  entitled  to  maintain  the  suit. 

3.  Judgment — of  its  form,  in  such  case.  The  act  referred  to  provides 
that  one-half  the  penalty  in  such  case  shall  go  to  the  prosecuting  witness 
"and  the  other  half  to  go  to  the  State : "  Held,  the  judgment  for  the  pen- 
alty, so  far  as  it  is  to  go  to  the  State,  is  properly  rendered  in  favor  of  "  the 
people  of  the  State  of  Illinois,"  and  should  not  be  entered,  in  terms,  in 
favor  of  "  the  State." 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  McClellan  &  Jackson,  for  the  appellants. 

Mr.  L.  Shissler,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  originally  a  suit  brought  before  a  justice  of  the 
peace,  by  David  Herr,  who  sued  as  well  for  himself  as  for  the 
people  of  the  State  of  Illinois,  to  recover  a  penalty  against 
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appellants.  A  trial  was  had,  resulting  in  favor  of  appellee, 
and  the  cause  was  removed  to  the  circuit  court  by  appeal.  In 
the  circuit  court,  the  case  was  tried  on  this  agreed  state  of 
facts : 

"  STATE  OF  ILLINOIS,  )  ss       In  the  Circuit  Court  of  said  Jo  Daviess 
Jo  Daviess  County,      J  county.    February  Term,  A.  D.  1870. 

"  David  Herr,  who  sues  as  well  for  himself  as  for  The  People 
of  the  State  of  Illinois  v.  The  Illinois  Central  Railroad  Co. 
Appeal  from  justice  of  the  peace. 

"  It  is  stipulated  that  said  cause  may  be  submitted  at  this 
term  of  said  court,  for  trial  by  the  court,  upon  the  following 
agreed  statement  of  facts : 

"  1.  This  is  a  suit  originally  brought  before  a  justice  of  the 
peace,  on  the  thirtieth  day  of  October,  A.  D.  1869,  to  recover 
penalties,  brought  under  section  38  of  an  act  entitled  '  an  act 
to  provide  for  a  general  system  of  railroad  incorporations/ 
approved  November  5,  1849 ;  also  section  13  of  special  laws, 
passed  February  10,  1851,  entitled  '  an  act  to  incorporate  the 
Illinois  Cential  Eailroad  Company/  and  amended  laws  thereto, 
passed  February  27,  1869,  as  claimed  by  the  plaintiff. 

"  2.  It  is  agreed  that,  on  the  eleventh  day  of  October,  1869, 
there  existed,  and  had  existed  for  years  prior  thereto,  a  public 
highway  running  from  the  city  of  Galena,  in  the  county  of 
Jo  Daviess  and  State  of  Illinois,  to  the  town  of  Scales  Mound 
and  town  of  Apple  River,  and  to  Thompson's  Mills,  in  said 
Jo  Daviess  county,  and  being  the  old  State  road  running  to 
Freeport  and  Dixon ;  said  public  highway  being  one  of  the 
most  traveled  public  roads  in  said  county ;  that  at  a  point  on 
said  public  highway  east  of  where  said  public  highway  passes 
over  the  iron  bridge  across  the  Galena  river,  the  defendants' 
railroad  crosses  said  public  highway,  and  is  within  the  corpo- 
rate limits  of  the  city  of  Galena. 

"  3.  It  is  further  agreed,  that  the  defendants  are  a  railroad 
corporation,  incorporated  by  charter  from  the  legislature  of  the 
State  of  Illinois,  approved  February  10,  1851,  and  were  run- 
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ning  their  cars  in  said  Jo  Daviess  county,  and  over  said  public 
highway,  in  said  county,  at  the  crossing  before  mentioned,  on 
the  eleventh  day  of  October,  A.  D.  1869,  and  for  a  number  of 
years  prior  thereto. 

"  4.  That  on  said  eleventh  day  of  October,  A.  D.  1869,  two 
freight  trains,  owned,  controlled  and  run  by  said  defendants, 
crossed  the  said  public  highway  at  said  point  east  of  the  iron 
bridge,  within  the  corporate  limits  of  the  city  of  Galena,  in 
said  county,  on  the  track  of  said  defendants'  railway,  which 
runs  over  said  highway  at  said  point  as  above  mentioned,  and 
the  defendants'  servants  and  agents  did  not  ring  the  bell  and 
did  not  blow  the  steam  whistle  on  either  of  the  locomotive 
engines  (drawing  the  said  trains)  for  a  distance  of  eighty  rods 
from  the  place  where  said  railroad  crosses  said  public  highway 
as  above  mentioned,  and  did  not  ring  the  bell  and  did  not  blow 
the  steam  whistle  at  all ;  that  both  of  said  trains  were  running 
west — from  Council  Hill  to  Galena,  in  said  county — one  of 
said  trains  passing  at  three  o'clock  p.  m.  and  the  other  train 
passing  said  crossing  at  3:30  o'clock  p.  m.  on  said  day ;  that 
each  of  said  engines  had  a  bell  of  over  thirty  pounds  weight 
at  the  said  time,  and  was  running  at  the  usual  rate  of  speed. 

"  This  case  is  to  be  submitted  to  the  court  upon  the  above 
statement  of  facts  and  argument  of  counsel.  In  case  the  court 
finds  for  the  plaintiff,  the  judgment  of  the  justice  of  the  peace 
is  to  be  affirmed.  Either  party  is  to  have  leave  to  appeal  from 
the  judgment  of  the  court. 

"  (Signed)  L.  Shisslee, 

"  Plaintiff's  attorney. 
"E.  H.  McClellan, 
"  Defendants'  attorney." 

On  the  trial  in  the  circuit  court,  a  judgment  was  rendered 
for  $100,  one-half  to  David  Herr  and  one-half  to  the  people 
of  the  State  of  Illinois,  and  for  costs.  Appellants  insist  that 
the  act  of  the  twenty-seventh  of  February,  1869  (Pub.  Laws, 
308)  repealed  the  thirty-eighth  section  of  the  act  of  the  fifth 
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of  November,  1849,  providing  for  a  general  system  of  railroad 
incorporations ;  also  the  thirteenth  section  of  appellants'  char- 
ter, approved  the  tenth  of  February,  1851,  referred  to  in  the 
agreement  of  facts.  Appellants  then  insist  that  the  judgment 
in  the  court  below  is  not  warranted  under  the  act  of  1869. 

If  it  be  conceded  that  the  last  act  repeals  the  two  sections 
referred  to  in  the  former  laws,  it  does  not  follow  that  this 
judgment  is  erroneous.  It  is  urged  that  the  last  act  declares 
that  the  penalty  should,  when  recovered,  be  in  favor  of  the 
prosecuting  witness  and  the  State  of  Illinois,  and  that  there  is 
no  evidence  that  Herr  was  the  prosecuting  witness,  but  that 
he  was  an  informer  under  the  previous  acts.  The  agreement 
has  the  title  of  the  suit,  from  which  it  appears  that  appellee 
sues  as  well  for  himself  as  the  people  of  the  State  of  Illi- 
nois. Now,  what  is  the  fair  inference,  from  this  entitling  of 
the  suit,  when  considered  in  connection  with  the  law  of  1869? 
Even  if  it  might  be  said  that  Herr  was  an  informer,  still  he, 
as  such,  preferred  a  charge  against  the  company.  He,  it  is 
manifest  from  the  title  of  the  suit,  prosecuted  it  to  recover  the 
penalty,  and  in  that  sense,  and  to  that  extent,  he  was  a  prose- 
cutor. Under  our  statute,  he  was  also  a  competent  witness, 
and  hence  the  prosecuting  witness,  and  falls  fully  within  the 
spirit  of  the  act  of  1869,  and  answers  its  requirements. 

It  is  said  that  all  penal  statutes  must  receive  a  strict  con- 
struction. This  is  true,  but  the  rule  only  requires  that  the 
case  be  clearly  brought  within  the  provisions  of  the  law, 
not  that  courts  shall  give  it  such  a  hypercritical  interpreta- 
tion as  to  defeat  all  recoveries.  Courts  have  no  right  thus  to 
fritter  away  even  a  penal  statute,  and  thus  frustrate  the  inten- 
tion of  the  law  makers.  We  can  see  no  escape  from  holding 
that  Herr  was  the  prosecuting  witness  in  the  case,  and  in  that 
respect  there  is  no  error  in  the  judgment. 

It  is  again  said,  that  the  judgment  should  have  been  in 
favor  of  "the  State  of  Illinois."  Why  add  "of  Illinois,"  if 
the  act  is  to  have  so  literal  a  construction  ?     The  act  says  that 
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one-half  of  the  penalty  shall  go  to  the  "  State."  If  the  lan- 
guage should  be  literally  followed,  then  to  which  one  of  the 
many  States  of  the  Union.  Counsel  interpolates  the  words  "  of 
Illinois,"  because  the  obvious  meaning  requires  it.  And  it  is 
just  as  apparent  that  the  words  "the  people"  should  be  sup- 
plied before  the  words  "  of  the  State/'  as  the  others  after  them, 
because  that  is  the  form  in  which  all  recoveries  are  had  in  favor 
of  the  public.  The  constitution  requires  that  all  prosecutions 
for  recoveries  and  judgments  for  the  public  shall  be  in  the 
name  and  by  the  authority  of  "the  people  of  the  State  of 
Illinois."  This  is  the  name  the  State  has  assumed,  and  by 
which  it  is  known  and  designated,  and  the  name  in  which  it 
contracts  and  sues  and  recovers.  Had  this  part  of  the  judg- 
ment been  by  a  different  designation,  it  would  have  been 
informal,  and  we  should,  in  all  probability,  have  been  asked 
to  reverse  it  for  that  reason. 

In  the  case  of  The  Illinois  Central  Railroad  Co.  v.  Tail,  50 
111.  48,  it  was  said  that  the  recovery  should  be  one-half  to  the 
use  of  the  plaintiff  and  the  other  half  to  the  State.  In  that 
case,  the  judgment  had  been  rendered  for  the  full  amount  of 
the  penalty,  in  favor  of  the  informer,  and  the  mere  form  of 
the  judgment  as  to  the  name  in  whiclrthe  State  should  recover, 
was  not  before  the  court,  and  was  not  passed  upon.  The  defect 
in  that  judgment  went  to  the  substance,  as  it  deprived  the 
people  of  any  portion  of  the  recovery,  and  gave  it  all  to  the 
informer.  We  think  this  judgment  formally  accurate  in  every 
particular,  and  is  in  accordance  with  the  statute,  as  it  gives 
one-half  of  the  recovery  to  the  State  and  the  other  half  to  the 
informer. 

A  careful  examination  of  this  record  fails  to  disclose  any 
error  for  which  it  should  be  reversed,  and  it  is  affirmed. 

Judgment  affirmed. 

Sheldon,  Justice,  took  no  part  in  the  decision  of  this  case, 
it  having  been  tried  before  him  in  the  court  below. 
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John  S.  Buckles     , 
v. 
Samuel  W.  Harlan. 


Plea  in  abatement — its  requisites.  A  plea  in  abatement  that  another 
action  for  the  same  cause  was  pending  in  the  same  court,  began  by  praying 
judgment  of  the  writ  and  declaration,  and  ended  with  a  prayer  for  judg- 
ment of  the  writ  only,  and  that  the  same  be  quashed :  Held,  on  demurrer, 
the  prayer  for  judgment  of  the  writ  only,  in  the  conclusion,  was  sufficient, 
and  the  prayer  for  judgment  of  the  declaration,  in  the  commencement,  was 
regarded  as  surplusage,  which  could  not  vitiate  the  plea ;  so  there  was  no 
want  of  proper  "  correspondence  "  between  the  commencement  of  the  plea 
and  its  conclusion. 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Crawford  &  Beck  and  Messrs.  Buckles  &  Wells, 
for  the  appellant. 

Messrs.  Shaw  &  Crawford,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  Henry  circuit  court, 
brought  by  Samuel  W.  Harlan,  for  the  use  of  Martin  R.  Harlan, 
against  John  S.  Buckles,  on  a  promissory  note.  The  defend- 
ant pleaded  in  abatement  another  action  for  the  same  cause, 
pending  in  the  same  court.  The  plea  begins  by  praying  judg- 
ment of  the  writ  and  declaration,  and  ends  with  a  prayer  for 
judgment  of  the  writ  only,  and  that  the  same  may  be  quashed. 

The  court  sustained  a  special  demurrer  to  this  plea,  and  gave 
judgment  against  the  defendant  for  the  amount  of  the  note 
and  interest. 


362  Buckles  v.  Haklan.  [Sept.  T., 


Opinion  of  the  Court. 


To  reverse  this  judgment,  the  defendant  appeals. 

The  objection  taken  to  the  plea  in  abatement,  is,  that  there 
is  no  "correspondence"  between  the  commencement  of  the 
plea  and  its  conclusion;  that  while,  in  the  commencement, 
judgment  is  prayed  of  the  writ  and  declaration,  in  the  conclu- 
sion it  is  prayed  of  the  writ  only. 

Though  pleas  in  abatement,  being  usually  of  a  dilatory  char- 
acter, are,  therefore  not  favored,  the  one  in  question  is  not 
precisely  of  that  character.  The  injustice  of  entertaining  two 
suits  against  the  same  party,  at  the  same  time,  for  the  same 
cause  of  action,  is  so  glaring  as  to  give  to  pleas  setting  up  such 
facts  a  more  favorable  position  in  courts,  than  one  merely  dila- 
tory ;  still  such  a  plea  must  not,  in  its  frame,  omit  any  of  the 
essential  requirements  of  the  law. 

It  is  not  questioned  that  the  concluding  prayer  of  the  plea, 
that  the  writ  be  quashed,  is  proper  and  in  conformity  with  the 
rules,  and  with  established  precedents.  The  declaration  being 
but  an  expansion  of  the  writ,  should  the  latter  fall,  the  decla- 
ration would  also  fall.  In  this  view,  we  can  not  see  how  the 
prayer  in  the  commencement  of  the  plea,  of  judgment  of  the 
declaration,  should  vitiate.  It  is  mere  surplusage,  and  surplus- 
age does  not  vitiate  any  pleading. 

We  think  the  prayer  for  judgment  of  the  writ,  in  the  con- 
clusion of  the  plea,  was  all  that  was  necessary.  Quashing  the 
writ  was  all  that  was  sought  by  the  plea,  and  that  would  have 
followed  had  the  plea  been  adjudged  good. 

The  judgment  of  the  court  sustaining  the  demurrer  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Alfred  Booth  et  al.  • 
v. 
Patrick  J.  Hynes  et  al. 

1.  Parol  evidence — as  to  the  consideration  of  a  deed.  While  the  pro- 
visions of  a  deed  can  not  be  contradicted  by  parol,  it  is  competent  to  prove 
b3r  that  character  of  evidence  that  the  true  amount  of  the  consideration 
which  passed  between  the  parties  was  different  from  that  expressed  in  the 
deed. 

2.  New  trial — verdict  against  the  evidence.  Where  a  verdict  has  been 
given  against  the  evidence,  or  where  there  is  no  evidence  at  all  to  support 
it,  the  court  will  grant  a  new  trial.  There  is  no  rigid  and  inflexible  rule  on 
this  question.  It  is  the  duty  of  the  court  to  see  that  the  verdict  executes 
justice  between  the  parties — that  it  is  a  fair,  honest  and  legitimate  conclu- 
sion, logically  drawn  from  all  the  evidence  in  the  case. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Clarkson  &  Van  Schaack,  for  the  appellants. 

Mr.  H.  M.  Shepard,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record,  which  we  deem 
necessary  to  be  considered,  is,  whether  the  evidence  sustains 
the  finding  of  the  jury. 

The  declaration  is  in  assumpsit,  and  contains  only  the  com- 
mon counts.  An  extended  account,  with  the  various  items 
specified,  was  filed  with  the  declaration,  showing  the  character 
of  the  claim  of  the  plaintiffs  against  the  defendants. 

It  appears,  from  the  evidence,  that  in  1866  the  appellants 
were  the  owners  of  several  leases  for  certain  "  oil  wells  "  or 
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"  oil  well "  property,  in  Venango  county,  Pennsylvania.  In 
May,  of  that  year,  they  entered  into  a  written  contract  with 
aiypellees,  in  which  it  was  agreed,  for  a  consideration  therein 
stated,  that  appellees  would  do,  and  have  done,  certain  work 
specified,  on  the  property,  in  and  about  sinking  the  wells,  for 
the  benefit  of  the  appellants.  It  was  agreed  that  the  appellees 
should  keep  a  just  and  true  account  of  all  moneys  expended 
on  the  property  for  work  and  labor,  and  materials  furnished, 
and  render  monthly  statements  of  the  same  to  J.  H.  McVicker. 

Under  this  agreement,  the  appellees  did  the  work,  and 
expended  the  sums  of  money  for  work  and  labor,  and  mate- 
rials furnished,  specified  in  the  account  filed,  on  account  of  the 
"oil  well"  property,  and  for  which  expenses  the  appellants 
were  liable  under  the  contract. 

It  further  appears,  that  in  October,  1866,  the  appellants  sent 
Sidney  Booth  to  Pennsylvania,  with  a  letter  showing  his 
authority  for  that  purpose,  from  them,  to  close  up  the  affairs 
of  the  appellants  with  the  appellees. 

It  was,  however,  understood,  that  if  Sidney  Booth,  when  he 
got  there,  desired  to  purchase  the  property  for  his  own  use,  he 
could  have  the  entire  interest  of  the  appellants  therein  by  pay- 
ing all  the  debts  against  the  property,  but  in  case  he  did  not 
wish  to  purchase,  he  was  fully  authorized  to  sell  the  interests 
of  the  appellants,  on  the  best  terms  he  could  secure.  After 
seeing  the  property,  and  learning  the  amount  of  debts  against 
it  from  the  appellees,  he  determined  not  to  buy  for  his  own 
use.  In  pursuance  of  his  authority,  Sidney  Booth  then  made 
a  sale  of  all  the  interest  of  the  appellants  in  the  property  and 
leases,  to  the  appellees,  for  the  consideration,  as  stated  in  the 
written  transfer,  of  $1892. 

There  is  some  conflict  in  the  evidence,  as  to  what  was  the 
real  consideration  for  the  sale  and  transfer  of  the  property. 

It  is  insisted,  on  the  part  of  the  appellees,  that  they  were 
only  to  pay  $1892  of  the  claims  against  the  well  property,  the 
amount  estimated  by  Sidney  Booth  and  Hynes  at  the  time  of 
the  sale  and  transfer,  and  that  the  "  well  property "  at  that 
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time  owed  $557.64  in  addition  thereto,  and  that,  in  their  calcu- 
lations, a  mistake  of  that  amount  was  made.  This  is  the 
amount  in  controversy  between  the  parties,  and  for  which  this 
suit  was  brought. 

On  the  contrary,  it  is  insisted  on  the  part  of  the  appellants, 
that  the  true  consideration  of  the  sale  and  transfer  of  their 
interest  was,  that  the  appellees  were  to,  and  did,  assume  and 
agree  to  pay  all  the  debts  against  the  "  well  property "  for 
which  the  appellants  were  in  any  way  liable. 

After  a  most  careful  examination  of  all  the  evidence  pre- 
served in  the  record,  we  must  say  that  we  are  not  satisfied  with 
the  finding  of  the  jury  on  the  issue  between  the  parties.  We 
can  not  say,  in  view  of  all  the  evidence,  that  justice  has  been 
done. 

The  testimony  tends  most  strongly  to  show  that  the  true 
consideration  for  the  sale  and  transfer  was,  not  that  the  appel- 
lees would  pay  any  specific  amount  of  the  debts,  but  that  they 
would  pay  all  the  debts  against  the  property,  for  which  the 
appellants  were  liable.  This  fact  is  distinctly  testified  to  by 
two  apparently  disinterested  witnesses,  and  the  only  evidence 
in  the  record  to  overcome  their  testimony,  is  that  of  Hynes, 
one  of  the  appellees. 

The  amount  of  the  debts  against  the  property  was  unknown 
to  Sidney  Booth  at  the  time  of  making  the  contract.  The 
appellees  were  in  a  position  to  know  the  exact  amount,  for  it 
was  through  their  agency  that  the  debts  were  contracted.  The 
exact  amount  of  the  debts  was  not  accurately  inquired  into  at 
that  time.  The  parties  were  not  contracting  about  the  amount 
of  the  debts,  but  whether  the  appellees  would  pay  all  the 
debts  against  the  property. 

No  objection  is  perceived  to  the  competency  of  parol  testi- 
mony to  establish  the  true  amount  of  the  consideration  of  the 
deed  between  the  parties.  Its  provisions  could  not  be  contra- 
dicted, but  the  true  consideration  passing  between  the  parties 
could  properly  be  shown  by  such  evidence.  1  Greenl.  on  Ev. 
sec.  304,  and  26,  n.  1;  Kinzie  v.  Penrose,  2  Scam.  515;  Sid- 
ders  v.  Riley,  22  111.  109. 
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This  case  falls  within  the  rule  laid  down  in  Southworth  v. 
Hoag,  42  111.  446.  It  was  held,  in  that  case,  that  the  rule  of 
law  is  well  established,  that  where  the  verdict  has  been  given 
against  the  evidence,  or  where  there  is  no  evidence  at  all  to 
support  it,  the  court  will  grant  a  new  trial.  There  is  no  rigid 
and  inflexible  rule  on  this  question.  It  is  the  duty  of  the 
court  to  see  that  the  verdict  executes  justice  between  the  par- 
ties— that  it  is  a  fair,  honest  and  legitimate  conclusion,  logic- 
ally drawn  from  all  the  evidence  in  the  case. 

The  refusal  of  the  court  to  set  aside  the  verdict  and  award  a 
new  trial,  was  error,  for  which  this  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial.  The  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  L.  Dokan 
v.   ■ 
Chaelotte  M.  Gillespie. 


1.  Practice — motion  to  quash  complaint  in  forcible  detainer.  "Where  the 
complaint  in  an  action  of  forcible  detainer  is  defective  in  substance,  a  motion 
to  quash  the  complaint  will  avail  the  party  alleging  the  deficiency, 

2.  Forcible  detainer — of  the  demand — when  it  must  be  made.  The 
demand  in  writing,  for  possession,  required  to  be  made  upon  a  tenant  to 
authorize  an  action  of  forcible  detainer  against  him,  under  the  act  of  1845, 
should  be  made  after  the  determination  of  the  time  for  which  the  premises 
were  let.    A  demand  made  before  that  time  will  not  avail. 

3.  Same — requisites  of  the  complaint  in  that  regard.  Unless  the  complaint 
shows  that  the  demand  for  possession  was  made  after  the  determination  of 
the  term,  it  is  substantially  defective. 

4.  Where  a  complaint  alleged  that  the  term  had  been  "  determined  by 
expiration,  and  by  due  notice,  in  writing,  served  upon"  the  tenant,  it  was 
held  insufficient,  as  it  could  not  be  inferred  from  the  words  "  due  notice," 
that  there  was  a  demand  for  possession  made  by  the  landlord. 
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5.  Same — upon  whom  the  demand  must  be  made.  The  written  demand  for 
possession  should  be  delivered  to  the  defendant  himself.  It  is  not  sufficient 
that  it  be  served  "  by  delivering  a  copy  to  a  person  above  the  age  of  twelve 
years,  residing  on  the  premises." 

6.  Same — by  ichom  the  demand  should  be  made.  A  complaint  in  forcible 
detainer  is  substantially  defective  unless  it  shows  the  demand  for  possession 
was  made  or  served  by  the  plaintiff,  or  by  some  person  authorized  by  him 
to  serve  it. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  L.  Doran,  and  Mr.  E.  Van  Buren,  for  the 
appellant. 

Mr.  George  F.  Harding,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer.  At  the  June  Term, 
A.  D.  1870,  of  the  Circuit  Court  of  Cook  county,  this  cause 
being  pending  therein  on  appeal  from  a  j  ustice's  court,  the  defend- 
ant below,  appellant  here,  made  a  motion,  before  the  trial,  that 
the  court  quash  the  writ  and  dismiss  the  suit  for  want  of  a  suf- 
ficient complaint.  The  court  overruled  the  motion,  and  appel- 
lant excepted.  The  cause  was  submitted  to  the  court  by 
agreement  of  parties,  for  trial  without  a  jury.  A  trial  was  had, 
and  the  court  found  the  defendant  guilty.  A  motion  was  made 
by  him  for  a  new  trial — overruled  by  the  court  and  exception 
taken.  Judgment  was  rendered  upon  the  finding,  and  defend- 
ant brings  the  case  here  by  appeal.  The  complaint  is  as  fol- 
lows : 
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"  State  of  Illinois,  )  oq 
County  of  Cook,      j 
To  J.  Winship,  Justice  of  the  Peace  : 

Charlotte  M.  Gillespie,  administratrix  of  the  estate  of  Thomas 
and  Sarah  A.  Smith,  deceased,  on  being  duly  sworn,  says  that 
on  or  about  the  eighteenth  day  of  April,  A.  D.  1868,  the  fol- 
lowing described  premises  in  the  county  of  Cook,  and  State  of 
Illinois,  to-wit:  the  two-story  frame  house  known  as  No.  218, 
Maxwell  street,  Chicago,  were  let  by  the  said  Charlotte  M.  Gil- 
lespie, administratrix,  to  John  L.  Doran  for  the  term  of,  until 
May  1,  1869,  which  term  has  determined  by  expiration,  and  by 
due  notice  in  writing,  served  upon  the  said  John  L.  Doran  by 
delivering  a  copy  thereof  to  a  person  above  the  age  of  twelve 
years,  residing  on  said  premises,  and  the  said  Charlotte  M.  Gil- 
lespie is  now  entitled  to  the  possession  of  said  premises,  and 
that  the  said  John  L.  Doran,  wilfully  and  without  force,  holds 
over  such  possession  after  the  determination  of  the  time  for  which 
said  premises  were  let  to  the  said  Doran,  and  after  such  notice, 
wherefore  affiant  makes  this  complaint  to  said  justice,  and  prays 
summons  in  pursuance  of  the  statute. 

Sworn,  etc.  Charlotte  M.  Gillespie." 


The  ruling  of  the  court  below,  in  overruling  the  motion  to 
dismiss  the  suit  for  want  of  a  sufficient  complaint,  is  assigned 
for  error.  If  the  complaint  is  substantially  defective,  the 
motion  should  have  been  allowed.  Jackson  v.  Warren,  32 
111.  331. 

This  action  was  based  upon  the  first  section  of  the  forcible 
entry  and  detainer  act  of  1845,  and  the  complaint  is  plainly 
defective  in  substance.  The  statute  prescribes  the  elements  of 
the  cause  of  action  in  definite  terms :  "  If  any  person  shall 
wilfully  and  without  force,  hold  over  any  lands,  etc.,  after  the 
determination  of  the  time  for  which  such  lands,  etc.  were  let  to 
him,  or  to  the  person  from  whom  he  claims,  after  demand  made  in 
ivriting  for  possession  thereof ',  such  person  shall  be  adjudged 
guilty,"  etc. 
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A  construction  of  this  statute  as  to  all  the  points  material  to 
the  decision  of  this  case,  has  been  given  by  .repeated  decisions 
of  this  court,  and  we  decline  to  re-open  the  discussion  of  them. 
In  Prickettv.  Bitter,  16  111.  96,  it  was  decided  that  the  demand 
in  writing  for  possession  of  the  premises,  under  the  act,  should 
be  made  after  the  determination  of  the  time  for  which  they 
were  let.  "  Such,"  said  the  court,  "  is  obviously  the  meaning 
of  the  statute.  Reason  and  analogy  sustain  this  interpretation. 
No  one  should  be  put  in  the  wrong  by  a  demand  which  another 
had  no  right  to  make,  of  a  thing  he  had  no  right  to  receive  or 
possess." 

The  complaint  wholly  fails  to  show  that  the  "  notice  in  wri- 
ting," therein  mentioned,  was  served,  even  in  the  manner  sta- 
ted, after  the  determination  of  the  time  for  which  the  premises 
were  let  j  nor  does  it  show  that  it  contained  any  such  demand 
of  possession  as  required  by  the  statute,  or  that  it  was  made  or 
served  by  the  plaintiff,  or  any  person  authorized  by  her  to  serve 
it.  The  complaint  says  that  the  term  had  been  "  determined 
by  expiration,  and  by  due  notice  in  writing,  served  upon  said 
John  L.  Doran  by  delivering  a  copy  to  a  person  above  the  age 
of  twelve  years,  residing  on  said  premises."  We  are  not  war- 
ranted in  inferring  that  it  was  a  demand  of  possession  made  by 
her,  from  the  words  "due  notice."  These  words  express  a 
mere  legal  conclusion,  and  will  not  answer  in  these  complaints. 
The  facts  requisite  to  constitute  the  cause  of  action  must  be 
stated.  By  the  statute,  the  jury  are  "to  hear  and  try  the  said 
complaint,"  and  juries  hear  and  try  questions  of  fact. 

But  if  this  notice  could  be  deemed  a  demand  of  the  possession, 
so  far  as  its  contents  are  concerned,  which  it  can  not,  then  the 
complaint  is  defective  in  substance,  because  it  does  not  show  that 
it  was  served  by  delivering  it  to,  and  leaving  it  with,  the  defend- 
ant. It  was  never  intended  by  that  statute  to  enable  a  land- 
lord, in  case  his  tenant  was  temporarily  absent  from  home,  to 
leave  a  notice  on  the  premises  and  turn  his  family  into  the 
streets  in  his  absence.     In  Seem  v.  McLees,  24  111.  192,  the 

24 — 54th  III. 
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court  held  that  reading  the  notice  to  the  tenant  was  not  suffi- 
cient. "  It  did  not  appear,"  the  court  says,  "  that  the  notice, 
or  a  copy  of  it,  was  left  with  the  defendant,  but  it  was  read  to 
him." 

The  complaint  is  defective  in  substance,  and  the  court  below 
erred  in  overruling  the  defendant's  motion  to  dismiss  for  such 
insufficiency.  The  judgment  of  the  court  below  is  reversed 
'and  the  cause  remanded. 

Judgment  reversed. 


James  Hamilton  . 
v. 
The   Singer  Manufacturing  Company. 


1.  Replevin — rescinding  a  contract  of  sale — placing  the  purchaser  in  statu 
quo.  Where  a  sewing  machine  was  sold  and  delivered  to  the  purchaser,  a 
part  of  the  price  being  paid  in  hand  and  the  balance  to  be  paid  in  instalments, 
the  vendor  can  not  maintain  replevin  for  the  machine,  upon  the  refusal  of 
the  purchaser  to  make  further  payment  on  the  ground  the  machine  was  not 
such  as  he  had  contracted  for,  without  refunding  the  money  already  paid. 

2.  Same — demand  and  refusal.  Nor  could  the  action  be  maintained 
without  a  demand  made  by  the  plaintiff  and  a  refusal  by  the  defendant  to 
return  the  machine. 

3.  Instructions — should  be  based  upon  the  evidence.  It  is  error  to  give 
an  instruction  purporting  to  be  based  upon  facts  in  the  case,  when  there  is 
no  evidence  of  such  facts. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  the  Singer  Manu- 
facturing Company  against  James  Hamilton.  A  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff.  The  defendant 
appealed. 


1870.]  Hamilton  v.  Singer  Manufac.  Co.  371 

Opinion  of  the  Court. 

Mr.  B.  S.  Morris,  for  the  appellant. 

i 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellees. 
Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  evidence  in  this  case  shows,  that  appellees  sold  and  deliv- 
ered to  the  wife  of  appellant,  in  June,  1866,  a  sewing  machine, 
and  received  twenty  dollars  in  part  payment.  Mrs.  Hamilton 
was  to  pay  seventy  dollars  for  the  machine,  in  monthly  pay- 
ments, after  the  first. 

On  the  twenty -fourth  of  January,  1867,  the  company  had 
the  machine  seized  by  virtue  of  a  writ  of  replevin  and  removed 
from  the  house  of  appellant.  We  can  not  refrain  from  charac- 
terizing the  conduct  of  the  officer,  on  the  occasion,  as  most 
violent  and  outrageous,  and  grossly  insulting  to  Mrs.  Hamil- 
ton.    There  was  no  evidence  of  a  demand  and  refusal. 

The  only  evidence  in  the  record  upon  which  the  instructions 
given  for  the  plaintiff  were  based,  was  that  of  Arnet,  who  testi- 
fied "  that  he  called  on  Hamilton  several  months  after ;  asked 
for  the  balance  due  on  machine  sent  to  her,  and  he  was  told  the 
one  sent  to  her  was  not  such  as  she  contracted  for,  and  the 
expressman  was  so  informed  at  the  time  he  left  it ;  whenever 
she  shall  be  furnished  with  such  they  would  be  paid  according 
to  agreement,  but  not  a  dollar  more  till  then ;  if  they  did  not 
deliver  a  machine  with  a  cover,  they  could  return  twenty  dol- 
lars to  her  and  take  away  the  one  left." 

The  court  then  instructed  the  jury  for  the  plaintiffs,  as  fol- 
lows : 

1.  "If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant stated  to  the  plaintiffs,  or  their  agent,  that  he  was  going  to 
keep  the  machine  in  controversy  and  would  not  give  it  up  to 
plaintiffs,  and  that  such  statement  was  made  by  the  defendant, 
with  knowledge  and  in  view  of  the  claim  of  said  plaintiffs  to 
said  machine,  such  statement  would  excuse  the  plaintiffs  from 
making  a  formal  demand  of  the  defendant  of  the  machine  in 
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question,  and  the  plaintiffs  would  be  entitled  to  a  verdict,  if  the 
jury  find,  from  the  evidence,  that  the  machine  was,  in  fact,  the 
property  of  the  plaintiffs  and  not  of  the  defendant. 

2.  "  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant did  not  own  or  claim  the  machine  in  controversy,  nor  claim 
any  right  in  or  to  the  same,  and  that  the  same  belonged  to  the 
plaintiffs,  and  that  a  demand  was  made  for  the  same  before  suit 
brought,  or  that  the  defendant  refused  to  give  the  property  up 
in  the  manner  stated  in  the  plaintiffs'  first  instruction,  they 
must  find  a  verdict  for  the  plaintiffs,  although  they  find  that  the 
wife  of  the  defendant  made  a  conditional  purchase  of  another 
machine  similar  to  the  one  in  controversy,  or  one  of  any  other 
kind  or  price. 

3.  "  If  the  jury  believe,  from  the  evidence,  that  the  machine 
in  controversy  was  purchased  by  the  wife  of  the  defendant,  and 
that  the  sale  to  her  was  conditional,  and  that  the  conditions 
were  never  fulfilled  by  him,  and  that  the  breach  of  such  condi- 
tions was,  by  and  under  the  terms  of  sale,  a  forfeiture  of  all  her 
rights  in  and  to  the  same,  then  they  are  instructed  that  the  title 
to  said  machine  is  in  the  plaintiffs,  and  they  must  so  find  in 
their  verdict,  and  also  find  the  defendant  guilty,  provided  a 
demand  for  the  machine  was  made  of  the  defendant  before  suit 
brought,  or  the  defendant  refused  to  deliver  it  up  in  the  man- 
ner stated  in  the  plaintiffs'  first  instruction." 

In  the  giving  of  these  instructions  there  was  manifest  error. 
The  evidence  did  not  warrant  it.  On  the  contrary,  a  willing- 
ness was  expressed  that  the  company  might  take  away  the 
machine,  upon  the  re-payment  of  the  twenty  dollars.  There  is 
no  evidence  in  the  record  even  tending  to  establish  the  assump- 
tion that  appellant  said  he  would  not  give  up  the  machine. 
Besides,  the  machine  could  not  be  recovered  in  an  action  of 
replevin,  without  the  payment  of  the  twenty  dollars  advanced. 

As  a  new  trial  must  be  had,  we  forbear  any  further  comment 
on  the  testimony. 

The  judgment  is  reversed  and  cause  remanded. 

Judgment  reversed. 
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Samuel  J.  Hayes  ' 

V. 

The  Ottawa,  Oswego  &  Fox  Kivee  Valley  R.  R.  Co. 


1.  Condemning  right  of  way  for  a  railroad — what  facts  to  be  consid- 
ered in  estimating  damages  and  benefits.  In  estimating  the  damages  and 
benefits  to  result  from  the  construction  and  use  of  a  railroad  over  land 
which  has  been  condemned  for  that  purpose,  under  the  act  of  1852,  the 
jury  are  not  confined  to  the  consideration  of  the  state  of  facts  as  they 
existed  at  the  time  the  land  was  taken,  but  may  consider  the  subject  in  the 
light  of  the  facts  as  they  exist  at  the  time  of  the  trial. 

2.  So  a  stipulation  voluntarily  entered  into  by  the  railroad  company,  to 
the  effect  that  they  would  erect  a  depot  upon  their  road,  near  to  the  land  in 
respect  to  which  the  inquiry  of  damages  and  benefits  is  being  made,  is 
admissible  in  evidence  on  behalf  of  the  company,  upon  such  inquiry, 
although  the  location  of  the  depot  at  that  point  had  not  been  determined 
upon  until  the  time  of  the  trial. 

3.  The  question  whether  the  company  would  be  bound  by  the  stipula- 
tion to  locate  the  proposed  depot  at  the  place  indicated,  is  not  one  affecting 
its  admissibility.  The  jury  could  judge,  from  all  the  evidence,  whether  it 
would  be  located  at  that  or  a  more  remote  point,  and  determine  its  effect 
upon  the  value  of  the  land  accordingly. 

4.  Same — opinions  of  witnesses.  Upon  such  an  inquiry,  respecting  the 
question  of  damages  and  benefits,  the  opinions  of  witnesses  are  admissible, 
as  to  the  benefit  which  would  probably  result  to  land  by  the  location  of  a 
railroad  depot  within  a  certain  distance  of  it. 

5.  Same — of  the  question  of  compensation  and  benefits.  In  fixing  the 
compensation  to  the  owner  of  land  condemned  for  the  right  of  way  for  a 
railroad,  under  the  act  of  1852,  he  must  be  paid,  in  money  alone,  the  full 
value  of  the  land  taken,  irrespective  of  any  benefits  or  advantages  which 
may  result  to  his  remaining  land  from  the  construction  and  use  of  the  road. 

6.  But  in  estimating  and  assessing  his  damages  by  reason  of  the  con- 
struction and  use  of  the  road,  apart  from  the  question  of  the  value  of  the 
land  taken,  such  benefits  and  advantages  are  then  to  be  taken  into  consid- 
eration and  estimated. 

7.  Former  decision.  The  decision  in  the  case  of  The  Alton  &  San- 
gamon Bailroad  Co.  v.  Carpenter,  14  111.  190,  holding  a  different  rule  in 
regard  to  compensation  being  made  in  benefits,  was  made  under  another 
statute — the  act  of  March  3,  1845 — and  does  not  control  the  construction 
of  the  act  of  1852  on  that  subject. 
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8.  Verdict — its  requisites  in  such  case.  The  verdict  upon  such  a  trial, 
under  the  act  of  1852,  should  find  the  compensation  and  the  damages  sepa- 
rately. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  E.  S.  Lelakd,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Mayo  &  Widmer,  for  the  appellant,  on  the  subject 
of  rendering  compensation  for  land  condemned  as  a  right  of 
way  for  a  railroad,  in  benefits  resulting  from  the  construction 
and  use  o£  the  road,  cited  James  River  &  Kanawha  Canal  Co. 
v.  Turner,  9  Leigh,  334-9 ;  Winona  &  St.  Peters  Railroad 
Co.  v.  Waldron  et  al.  11  Minn.  511 ;  State  v.  Miller,  3  Zabr. 
383;  Petition  Mt.  Washington  Railway  Co.  35  N.  H.  147; 
Pacific  Railroad  Co.  v.  Chrystal,  25  Mo.  546 ;  Robbins  v.  Mil- 
waukee 6c  H.  Railroad  Co.  6  Wis.  636  ;  Woodfolk  v.  Nashville  & 
Chattanooga  Railroad  Co.  2  Swan,  422  ;  Henry  v.  Dubuque  & 
Pacific  Railroad  Co.  2  Iowa,  288  ;  Horstein  v.  Atlantic  &  Great 
Western  Railroad  Co.  51  Penn.  St.  90 ;  Meacham  v.  Fitchburg 
Railroad  Co.  4  Cush.  291 ;  Upton  v.  South  Reading  Branch  Rail- 
road Co.  8.  Cush.  600 ;  Isom  v.  Mississippi  Central  Railroad  Co. 
36  Miss.  300 ;  State  of  Illinois  v.  Evans,  2  Scam.  208. 

Mr.  Washington  Bushnell,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  condemn  land  of  the  appellant  for 
the  way  of  the  appellees'  railroad,  under  the  act  of  June  22, 
1852. 

An  appeal  was  taken  from  the  assessment  made  by  the  three 
commissioners,  to  the  circuit  court  of  LaSalle  county. 

On  the  trial,  there  was  read  in  evidence  to  the  jury,  on  the 
part  of  the  plaintiffs,  an  instrument  in  writing,  signed  by  the 
president,  secretary  and  treasurer  of  the  company,  as  follows : 
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"  The  Ottawa,  Oswego  &  Fox  River  Valley  Railroad  Co.  v. 
Samuel  J.  Hayes.  In  the  above  entitled  cause,  now  pending  in 
the  circuit  court  of  LaSalle  county,  and  being  tried  by  a  jury 
empanneled  for  that  purpose  by  the  said  court,  it  is  hereby 
expressly  stipulated  by  the  said  railroad  company,  that  in  the 
construction  of  said  railroad  from  Streator  to  Ottawa,  there 
shall  be  constructed  and  built  as  follows : 

"  1.  A  passenger  and  freight  depot  at  South  Ottawa.  2.  A 
passenger  and  freight  depot  in  the  town  of  Farm  Ridge,  to  be 
located  on  the  line  of  said  railroad,  as  near  the  centre  of  said 
town  (north  and  south)  as  shall  be  found  practicable  upon 
examination.  3.  Suitable  farm  crossings  shall  be  made  and 
maintained,  with  substantial  bars,  gates  or  cattle  guards,  at 
such  points  as  shall  be  found  necessary  for  the  accommodation 
of  the  lands  through  which  said  railroad  passes,  and  a  good 
four  board  fence  shall  be  built  and  maintained  on  each  side  of 
said  railroad  track. 

"  Ottawa,  June  23,  1870." 

And  it  was  in  evidence  that  defendant's  land  lay  in  the  town 
of  Farm  Ridge,  the  north  line  of  which  was  one  mile  south 
of  the  northern  boundary  of  said  town,  and  that  said  town 
was  six  miles  in  extent,  north  and  south. 

The  court,  then,  against  the  objection  of  the  defendant, 
admitted  in  evidence  the  opinions  of  witnesses  in  regard  to 
the  benefit  of  the  road  to  defendant's  land,  on  the  supposition 
that  the  depot  should  be  located  within  two  miles  of  it,  which 
is  complained  of  as  erroneous. 

It  is  claimed  that  evidence  in  regard  to  the  location  of  the 
depot  was  not  relevant,  because  it  was  not  determined  upon  at 
the  time  of  the  taking  of  the  defendant's  land,  in  August,  1869, 
and  that  only  the  state  of  facts  then  existing  could  be  consid- 
ered. That  is  the  time  in  reference  to  which  the  value  of  the 
land  taken  is  to  be  estimated. 

But  when  damages  and  benefits  come  to  be  estimated,  by 
reason  of  the  construction  and  use  of  the  road,  the  manner  in 
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which  the  road  is  to  be  constructed  and  used  is  important; 
the  location  of  a  depot  pertains  to  its  construction  and  use, 
and  if  that  particular,  in  the  manner  of  the  construction  and 
use  of  the  road,  has  not  been  determined  upon  until  the  trial, 
we  think  it  may  then  be  considered  upon  the  question  of  bene- 
fits and  damages. 

It  is  said  that  opinions  of  the  witnesses  should  not  have 
been  received.  The  opinions  of  witnesses  are  admissible  as  to 
the  value  of  property,  and  why  not  as  to  what  affects  its  value  ? 
In  Ottawa  Gas  Light  &  Coke  Co.  v.  Graham,  35  111.  346,  it  was 
held  that  the  opinions  of  witnesses  were  properly  received  as 
to  the  amount  of  damages  done  to  premises  on  account  of  gas 
works,  and  we  think  they  are  equally  receivable  as  to  the 
benefit  which  would  probably  result  to  land  by  the  location  of 
a  railroad  depot  within  a  certain  distance  of  it. 

It  is  again  urged,  that  the  testimony  should  not  have  been 
inquired  for  and  elicited,  on  the  hypothesis  that  the  depot 
would  be  located  within  two  miles  of  defendant's  land,  as  the 
stipulation  in  evidence  did  not  bind  the  railroad  company  to 
build  it  within  that  distance.  It  was  for  the  jury  to  judge 
whether  the  hypothesis  was  supported  by  the  evidence  or  not. 

Under  all  the  evidence,  they  would  have  been  warranted  in 
finding  that  the  location  of  the  depot  would  have  been  within, 
or  not  far  from,  the  assumed  distance.  And  had  they  even 
believed  that  it  would  have  been  established  at  a  greater  dis- 
tance off  than  the  one  assumed,  still  the  evidence  might  have 
been  properly  considered  by  them,  in  coming  to  a  conclusion 
of  how  the  land  would  be  affected  in  value  by  a  depot  at  the 
spot  where  they  believed  it  would  be  placed.  We  find  no  error 
in  the  admission  of  this  testimony. 

The  giving  of  the  following  instructions  is  assigned  for  error : 

"The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  Samuel  J.  Hayes  was,  at  any  time  prior  to  the  com- 
mencement of  proceedings  by  said  company,  to  condemn  the 
right  of  way  through  his  land,  benefited  by  reason  of  the 
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contemplated  construction  and  use  of  said  railroad,  in  an 
amount  equal  to,  or  greater  than,  the  compensation  and  dam- 
ages accruing  to  him  by  reason  of  the  contemplated  construc- 
tion and  use  of  said  railroad  through  his  farm,  they  will  award 
him  neither  damages  nor  compensation.  And  it  makes  no 
difference  in  this  case,  that  some  of  Samuel  J.  Hayes'  neigh- 
bors have  been  in  like  manner  benefited  without  incurring 
any  damage  or  injury  thereby. 

"  That  is,  the  law  is  simply  this :  the  jury  should  estimate 
the  compensation  for  the  land  taken,  and  the  damage  to  the 
land  not  taken,  if  they  find  any  damage  in  addition  to  the 
compensation.  If,  however,  they  believe  that  the  benefits  and 
advantages,  general  and  special,  which  Hayes  derives  from  the 
construction  of  the  road,  if  any,  equals  or  exceeds  said  com- 
pensation and  damages,  they  should  allow  nothing,  and  as 
much  as  they  may  believe  the  compensation  and  damages  of 
the  land  owner  exceeds  the  said  benefits  and  advantages,  so 
they  should  find  and  state  in  their  finding,  the  assessment  to 
be  made  by  the  jury  upon  the  state  of  facts  at  the  time  of  the 
taking,  treating  the  road  as  one  which  would  be  made." 

The  court  are  of  opinion  that  these  instructions  are  errone- 
ous, in  allowing  benefits  and  advantages  to  be  set  off  against, 
or  deducted  from,  compensation  for  land  taken  for  the  way  of 
the  road. 

The  act  under  which  this  proceeding  is  had,  requires  the  com- 
missioners to  "  fix  the  compensation  to  be  made  to  each  party  or 
owner  of  lands  to  be  taken  and  used  as  the  way  on  which  the 
road,  canal  or  other  work  shall  be  constructed  and  pass ;  also 
for  lands  taken  and  used  for  any  of  the  other  purposes  speci- 
fied in  this  act ;  and  also  estimate  and  assess  the  damages  sus- 
tained by  any  person  or  persons,  by  reason  of  the  construction 
and  use  of  the  work  specified  in  the  petition,  taking  into  con- 
sideration and  estimating  the  benefits  and  advantages  to  the 
parties  resulting  from  the  construction  and  use  of  the  road, 
canal  or  other  improvement,"  and  afterwards,  to  "make  reports, 
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in  writing,  stating  separately  the  compensation  to  be  paid  for 
the  right  of  way  over  or  upon  each  lot  of  land,  and  the  dam- 
ages allowed  to  each  owner  or  party  by  reason  of  the  construc- 
tion and  use  of  the  improvement  or  work,"  and  on  the  trial, 
in  case  of  appeal,  "the  jury  shall  find  and  state  the  amount, 
if  anything,  which  shall  be  paid  as  compensation  for  right  of 
way;  the  amount,  if  anything,  to  be  paid  for  lands  required 
for  any  other  purpose ;  and  the  amount,  if  anything,  assessed 
or  allowed  as  damages;  making  the  verdict  conform  to  the 
questions  and  facts  in  the  case." 

Under  this  act,  in  fixing  the  land  owner's  compensation,  he 
must  be  paid,  in  money  alone,  the  full  value  of  the  land  taken, 
irrespective  of  any  benefits  and  advantages  which  may  result 
to  his  remaining  land  from  the  construction  and  use  of  the 
road.  But  in  estimating  and  assessing  his  damages,  by  reason 
of  the  construction  and  use  of  the  road,  such  benefits  and 
advantages  are  then  to  be  taken  into  consideration  and  esti- 
mated. The  decision  in  The  Alton  &  Sangamon  Railroad  Co, 
v.  Carpenter,  14  111.  190,  was  under  a  different  statute — the 
act  concerning  the  right  of  way,  approved  March  3,  1845,  and 
does  not  control  in  the  construction  of  the  statute  now  under 
consideration. 

The  verdict  of  the  jury  was  :  "  We,  the  jury,  find  for  Samuel 
J.  Hayes,  allowing  him  $150,  upon  the  basis  that  the  railroad 
company  build  and  maintain  fences,  crossings,  gates  or  bars 
and  cattle  guards,"  which  was  defective  in  not  finding  as  to 
compensation  and  damages  separately,  as  required  by  the 
statute.     The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  j 
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Warren  E.  Esty    * 
v. 
Charles  D.  Brooks. 


Assignor — when  liable  to  Ms  assignee.  A  mortgage  was  given  to  secure 
ten  promissory  notes,  payable  at  different  times.  All  these  notes,  except  the 
second  and  third  in  the  series,  were  assigned  by  the  payee  to  a  person  who 
caused  the  mortgagee  to  sell  the  mortgaged  premises,  under  a  power  in  the 
mortgage,  to  satisfy  the  first  note,  then  due,  and  interest  on  the  residue  in 
his  hands,  the  proceeds  of  the  sale  not  being  more  than  sufficient  to  cover 
the  amount  due  to  such  assignee.  At  that  time  the  second  and  third  notes 
were  held  by  a  third  person,  who  afterwards  assigned  them  to  the  holder 
of  the  other  notes,  the  latter  suing  the  original  assignor  upon  them :  Heldy 
the  fact  of  the  prior  sale  under  the  mortgage  could  in  no  wise  affect  the 
plaintiff's  right  to  recover. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  R.  Starr,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  Brooks  against 
Esty,  in  which  it  is  sought  to  recover  against  the  defendant  as 
endorser  of  certain  promissory  notes. 

The  alleged  grounds  of  recovery  are,  first,  that  a  suit  against 
the  maker  of  the  notes  would  have  been  unavailing,  by  reason 
of  his  insolvency,  and,  second,  that  the  maker  had  left  the 
State  at  the  maturity  of  the  notes. 

A  trial  in  the  court  below  resulted  in  a  judgment  for  the 
plaintiff,  from  which  the  defendant  appeals. 

The  right  of  recovery  is  denied  by  the  appellant  upon  two 
grounds :  first,  by  reason  of  a  sale  under  a  mortgage  to  satisfy 
other  notes  in  the  same  series  with  those  stied  upon ;  and,  sec- 
ond, because  the  alleged  insolvency  of  the  maker  does  not 
appear. 

Mr.  John  Clark,  for  the  appellant. 
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Mr.  Charles  H.  Wood  and  Mr.  Samuel  T.  Fosdick,  for 
the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 


Kingdon  executed  to  Esty,  on  the  first  of  January,  I860,  ten 
promissory  notes  for  $127  each,  payable,  the  first,  in  two,  and 
the  last,  in  eleven  years,  with  interest  at  ten  per  cent  on  all, 
annually.  On  the  fifteenth  of  June,  1863,  Brooks,  the  plain- 
tiff below,  being  then  the  owner  of  all  the  notes  except  the 
second  and  third  in  the  series,  caused  Esty,  who  held  a  mort- 
gage with  a  power  of  sale  securing  the  notes,  to  sell  the  mort- 
gaged premises  in  satisfaction  of  the  first  note,  and  the  interest 
on  the  residue  in  his  hands.  The  premises  brought  only 
$315.66,  which  was  not  more  than  sufficient  to  cover  the  amount 
due  Brooks,  and  past  maturity.  At  that  time  the  second  and 
third  notes  were  in  the  hands  of  Barnett,  King  &  Co.  of  Chi- 
cago, and  belonged  to  them,  having  been  assigned  by  Esty. 
They  were  subsequently  endorsed  by  Barnett,  King  &  Co.  to 
Brooks,  who  has  brought  this  suit  upon  them  against  Esty,  as 
endorser,  and  recovered  a  judgment,  from  which  Esty  has 
appealed. 

There  is  no  error  in  this  record.  Counsel  for  appellant  cite 
Weiner  v.  Heintz,  17  111.  259,  and  Mines  v.  Moore,  41  ib.  273, 
but  they  have  no  analogy  to  the  present  case.  In  those  cases 
the  mortgaged  premises  had  been  sold  under  a  decree  which 
expressly  provided  that  the  purchaser  should  take  the  land, 
subject  to  the  lien,  for  the  note  not  due,  and  the  court  held  this 
provision  of  the  decree,  in  equity,  made  the  land  the  primary 
fund  for  the  payment  of  that  note,  as  the  purchaser  of  the  land 
must  be  presumed,  in  his  bid,  to  have  deducted  such  note  from 
the  estimated  value  of  the  land.  It  followed  that  the  pur- 
chaser holding  both  the  note  and  the  fund  appropriated  by  the 
acts  of  the  parties  and  the  decree  of  the  court  to  its  payment, 
should  not  be  permitted  to  collect  it  of  the  maker.     But  there 
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is  nothing  of  that  sort  in  this  case,  and  how  the  right  of  Brooks, 
as  assignee  of  Barnett,  King  &  Co.  to  collect  these  notes  from 
either  the  maker  or  endorser,  is  in  any  way  aifected  by  the  sale 
under  the  deed  of  trust,  we  are  wholly  unable  to  perceive. 

On  the  other  point  made  by  counsel,  it  is  only  necessary  to 
say,  the  proof  shows  the  maker  of  the  note  left  the  State  before 
the  maturity  of  the  note  first  falling  due,  and  never  returned, 
and,  dying  before  the  maturity  of  the  second  note,  he  left  no 
property  from  which  anything  could  have  been  realized  for  the 
payment  of  these  notes,  even  if  administration  had  been  taken 
out. 

Judgment  affirmed. 


Toledo,  Peoria  &  Wars  aw  Kail  way  Company 

v. 

William  L.  Eastburn. 

Evidence — to  support  a  verdict  against  a  railroad  company  for  injury  to 
stock.  While  it  is  essential,  to  support  a  verdict  against  a  railroad  company 
for  injury  to  the  cattle  of  the  plaintiff,  that  the  evidence  should  connect  the 
defendants  with  the  injury  complained  of,  still  it  is  not  necessary  the  fact 
should  be  proven  beyond  a  reasonable  doubt.  A  preponderance  of  the  evi- 
dence will  suffice,  and  that  was  considered  to  exist  in  this  case. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the  Hon. 
Charles  H.  Wood,  Judge,  presiding. 

The  opinion  contains  a  sufficient  statement  of  the  case. 

Messrs.  Bryan  &  Cochran,  for  the  appellants. 

Messrs.  Blades  &  Kay,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  commenced  by  appellee  in  the 
Iroquois  circuit  court  against  appellants,  to  recover  for  injury 
to  and  killing  horses  and  cattle  by  their  engines  and  trains.  On 
a  trial  had,  the  jury  found  a  verdict  for  plaintiff,  and  after  over- 
ruling a  motion  for  a  new  trial,  a  judgment  was  rendered  against 
defendants  for  $300,  the  amount  of  damages  found  by  the  jury. 
The  record  is  brought  to  this  court  on  appeal  and  errors  are 
assigned. 

It  is  urged  that  the  evidence  fails  to  connect  appellants  with 
the  injury  to  the  stock.  On  examining  the  evidence  contained 
in  the  record,  we  find  that  plaintiff,  in  his  evidence,  states  that 
part  of  the  animals  were  killed  by  a  train  going  east,  and 
another  part  by  a  train  running  west.  And  Doyle  testifies  that 
appellants'  road  is  the  only  one  running  east  and  west  through 
the  county.  This  was  manifestly  evidence,  from  which  the 
jury  might  reasonably  infer  that  it  was  appellants'  engines  and 
trains  that  killed  the  stock.  The  trial  was  had  in  Iroquois 
county.  The  suit  was  brought  in  that  county,  and  the  decla- 
ration avers  that  the  road  was  in  that  county,  and  the  stock 
killed  therein.  When  Doyle  speaks  of  the  county,  it  may  be 
reasonably  inferred  that  it  was  Iroquois  to  which  he  referred. 
This  evidence  tended  strongly  to  prove  that  it  was  appellants' 
engines  that  injured  the  stock.  We  are  clearly  of  the  opinion 
that  the  evidence  sustains  the  verdict. 

The  cases  of  the  Ohio  &  Miss.  B.  B.  Co.  v.  Taylor,  27  111.  207, 
and  Logansport,  Peoria  &  Burlington  B.  B.  Co.  v.  Caldwell,  38 
111.  280,  referred  to  by  appellants,  hold  that  it  must  be  proved 
that  the  road  against  which  suit  is  brought  committed  the 
injury.  That  such  proof  is  elementary  there  can  be  no  doubt, 
but  these  cases  say  nothing  in  reference  to  the  measure  of  proof. 
It  would  be  unprecedented  to  hold  that  the  fact  should  be 
proved  beyond  a  reasonable  doubt.  A  mere  preponderance  is 
all  that  is  required,  and  that  appears  in  this  case  and  sustains 
the  verdict. 
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We  perceive  no  error  in  the  instructions,  and  no  error  appear- 
ing in  the  record  of  the  court  below,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Elisha   Lewis  et  al. 

V. 

Joshua  Haesh. 

Assumpsit — when  it  will  He.  A  party  who,  as  agent  of  a  manufacturing 
company,  sold  a  threshing  machine,  receiving  from  the  purchaser  two  notes, 
executed  by  a  third  person,  for  a  greater  amount  than  the  balance  due  on 
the  machine,  in  payment,  personally  promising  to  pay  to  the  purchaser, 
when  the  notes  were  collected,  the  overplus,  upon  the  notes  being  paid,  was 
held  personally  liable  in  an  action  by  the  purchaser  for  such  overplus. 

Appeal  from  the  Circuit  Court  of  Kankakee  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  C  A.  Lake,  for  the  appellants. 

Mr.  W.  H.  Richardson,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Kankakee 
circuit  court  by  Joshua  Harsh  against  Elisha  Lewis  and  Wil- 
liam J.  Beebe.  The  declaration  was  on  the  common  counts 
and  on  an  account  stated,  and  a  verdict  and  judgment  for  the 
plaintiff. 
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It  seems  from  the  evidence  that  the  plaintiff,  in  conjunction  ' 
with  one  Maine,  had  purchased  of  defendants,  a  threshing 
machine  at  the  price  of  $650,  the  one-half  of  which  was  paid 
by  Maine,  and  to  pay  the  other  half  the  plaintiff  endorsed  two 
notes  he  held  against  Joel  and  John  Harter,  which,  with  the 
interest  then  due  upon  them,  amounted  to  about  $450,  and 
delivered  them  to  the  defendants  on  their  promise  to  return  to 
the  plaintiff  the  overplus  after  paying  themselves  $325,  his 
half  of  the  machine.  The  Harter  notes  were  duly  paid,  and 
the  action  was  brought  for  the  overplus  which  the  defendants 
had  refused  to  pay  to  the  plaintiff.  On  the  trial  both  parties 
were  sworn,  and  though  it  was  attempted  to  be  shown  that  the 
defendants  were  acting  as  agents,  merely,  of  the  manufacturers 
of  the  machine,  yet  the  proof  was  decided  that  they  personally 
promised  the  plaintiff  to  pay  him  the  overplus  of  the  Harter 
notes  when  collected.  On  this  promise  they  are  personally 
liable,  and  as  they  collected  the  Harter  notes,  and  refused  to 
pay  the  overplus  as  promised,  the  right  of  action  by  the  plain- 
tiff was  complete,  and  the  jury  found  the  amount  of  the  over- 
plus to  be  $125,  of  which  the  plaintiff  remitted  six  dollars  and 
seventy  cents,  and  the  court  rendered  judgment  for  the  residue. 
The  evidence  fully  sustains  the  verdict,  and  we  perceive  no 
error  in  the  manner  in  which  the  court  disposed  of  the  instruc- 
tions, and  see  no  error  in  the  record.  The  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Toledo,  Peoria  &  Warsaw  Railway  Company 

V. 

Henry  H.  Eastburn 

New  trial — verdict  against  the  evidence.  In  this  case,  the  court,  consid- 
ering there  was  evidence  sufficient  to  warrant  the  finding  of  the  jury, 
refuse  to  disturb  their  verdict  on  the  ground  that  the  evidence  was  insuffi- 
cient to  sustain  it. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Bryan  &  Cochran,  for  the  appellants. 

Messrs.  Blades  &  Kay,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  in  the  circuit  court  of  Iroquois 
county  against  the  appellants  for  killing  the  stock  of  the  appel- 
lee on  the  railroad  of  the  appellants.  A  trial  was  had,  and 
a  verdict  for  appellee  for  $115,  on  which  the  court  entered 
judgment.  The  only  error  seriously  pressed  on  the  attention 
of  the  court  is,  that  the  evidence  does  not  sustain  the  finding 
of  the  jury.  After  a  careful  examination  of  the  whole  evi- 
dence in  the  case,  we  are  of  opinion  that  every  material  fact 
necessary  to  enable  the  appellee  to  recover  was  sufficiently 
proven.  It  is  unnecessary  to  analyze  the  evidence,  or  to  com- 
ment on  it  in  detail.  We  think  that  there  was  sufficient 
evidence  to  warrant  the  jury  in  finding  the  verdict,  and 
perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

25 — 54th  III. 
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Abraham  D.  Tits  worth 

V. 

William  C.  Hyde  et  al. 


1.  Practice  m  the  Superior  Court  of  Chicago — trial  of  causes  out  of 
their  order.  The  thirty-seventh  rule  of  the  Superior  Court  of  Chicago, 
allowing  cases  ex  contractu,  upon  certain  conditions,  to  be  tried  out  of  their 
regular  order  upon  the  docket,  "  unless  it  shall  be  made  to  appear  to  the 
court,  by  affidavit  of  facts  in  detail,  that  the  defense  is  made  in  good  faith," 
means  something  more  than  that  the  defendant  shall,  in  good  faith,  make 
such  defense  as  will  simply  put  the  plaintiff  upon  proof  of  his  case. 

2.  So  where  the  facts  stated  in  the  affidavit  of  the  defendant  showed 
that  he  really  had  no  legal  defense  to  the  suit,  the  affidavit  was  held  insuffi- 
cient under  the  rule. 

3.  Same — of  the  legality  of  such  rule.  On  the  objection  that  this  rule  is 
in  contravention  of  the  ninth  section  of  the  practice  act,  which  requires 
civil  causes  to  be  docketed  in  the  ordeY  in  which  they  shall  be  commenced, 
etc.  it  was  considered  that  the  case  of  Wallbaum  v.  Haskin,  49  111.  315,  set- 
tled the  question  in  favor  of  the  power  of  the  court  to  adopt  the  rule. 

4.  Compromise — agreement  to  take  a  less  sum  than  is  due,  in  satisfaction 
of  a  debt.  A  mere  executory  verbal  agreement,  without  consideration,  by 
the  holder  of  a  promissory  note,  to  accept  from  the  maker  a  less  sum  than 
is  clue  thereon,  will  constitute  no  defense  to  a  suit  on  the  note.  Even  the 
payment  of  a  less  sum  of  money  than  the  real  debt,  would  be  no  satisfaction 
of  a  larger  sum,  without  a  release  by  deed. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
"William  A.  Porter,  Judge,  presiding. 

This  was  an  action  ex  contractu,  brought  in  the  court  below, 
by  Hyde  and  others,  against  Titsworth  and  others,  as  co-part- 
ners, under  the  name  and  style  of  A.  D.  Titsworth  &  Bros. 

The  plaintiffs  sought  to  bring  the  cause  to  trial  out  of  its 
regular  order  upon  the  docket,  under  the  following  rule  of  the 
superior  court: 

"  Ordered,  That  in  any  case  ex  contractu,  pending  on  an  issue 
or  issues  of  fact  only,  or  only  requiring  the  similiter  to  be  added 
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which  is  noticed  for  trial  at  any  term,  if  the  plaintiff,  or  an 
attorney  or  agent  of  the  plaintiff,  shall  make  an  affidavit  that 
he  or  she  believes  that  the  defense  is  made  only  for  delay,  the 
plaintiff,  by  giving  the  defendant's  attorney,  or  the  defendant, 
if  he  or  she  do  not  appear  by  attorney,  five  days'  previous 
notice,  with  a  copy  of  such  affidavit,  that  the  plaintiff  will 
bring  on  said  case  for  trial  at  the  opening  of  court,  on  a  day  of 
such  term  to  be  specified  in  such  notice,  or  as  soon  thereafter 
as  the  court  will  try  the  same,  may  proceed  to  a  trial  at  the  time 
specified  in  said  notice,  unless  it  shall  be  made  to  appear  to  the 
court,  by  affidavit  of  facts  in  detail,  that  the  defense  is  made 
in  good  faith,  when  the  case  will  remain  to  be  tried  in  its  regu- 
lar order  on  the  trial  calendar." 

The  defendants  objected  to  the  cause  being  tried  out  of  its 
order,  and  in  support  of  the  objection,  read  the  affidavit  of  one 
of  them,  as  follows  : 

"  That  he  is  one  of  the  defendants  in  this  suit ;  that  in  the  month 
of  March,  1869,  one  Young,  whose  christian  name  is  unknown  to 
this  deponent,  an  uncle  of  said  Hyde,  who  was  then  the  legal 
holder  and  owner  of  the  notes  sued  on  in  this  case,  and  with  other 
persons,  creditors  of  the  defendants  in  this  case,  made  an 
arrangement  with  this  deponent,  representing  said  firm  of  J. 
D.  Titsworth  &  Bros,  for  a  compromise  of  their  respective 
claims  against  said  firm,  including  the  notes  sued  on  in  this 
case,  under  which  he  (said  Young)  was  to  accept  and  take 
ninety  cents  on  the  dollar  of  said  notes,  in  satisfaction  thereof; 
that  said  Young  thereupon  gave  to  this  deponent  a  letter 
addressed  to  the  said  Hyde,  or  to  the  firm  of  Hyde,  Van  Duzer 
&  Co.  (which,  this  deponent  does  not  now  recollect),  stating  that 
he  had  made  such  arrangement  with  this  deponent ;  that  this 
deponent  gave  said  letter  to  said  Hyde,  and  he  thereupon 
expressed  himself  satisfied  with  the  arrangement,  and  said  he 
would  dismiss  a  suit  said  plaintiffs  then  had  pending  in  this 
court  on  said  notes ;  said  ninety  cents  on  the  dollar  was  to  be 
paid  at  three  and  six  months  from  the  first  day  of  March,  1869, 
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about  the  time  of  making  said  agreement  and  compromise ;  that 
this  deponent,  on  the  faith  of  said  arrangement  with  the  said 
Young,  and  said  Hyde,  and  the  other  creditors  of  said  firm, 
paid  and  settled  off  all  the  other  indebtedness  of  said  firm,  and 
would  have  paid  said  ninety  cents  on  the  dollar  on  said  notes 
sued  on  in  this  case,  had  the  parties  who  controlled  the  said 
notes  been  willing  to  accept  said  payment  and  surrender  said 
notes ;  that  the  said  Young  was  at  the  said  time,  the  month  of 
March,  1869,  when  said  arrangement  was  made,  the  general 
assignee  of  said  Hyde,  Van  Duzer  &  Co.  for  the  benefit  of 
their  creditors,  or  in  some  other  way  held  said  notes  among  the 
rest  of  their  assets  under  such  assignment  or  arrangement, 
whatever  it  may  have  been,  and  under  such  assignment  or 
arrangement  had  the  power  and  right  to  make  the  arrangement 
and  compromise  aforesaid  with  this  deponent  touching  the  pay- 
ment thereof,  and  said  Hyde  assented  thereto ;  that  said  notes 
are  payable  to  the  order  of  the  makers,  and  still  remain  with- 
out the  endorsement  thereon  filled  up  to  any  one,  as  appears  by 
copies  thereof  served  by  the  plaintiffs'  attorneys  on  the  attor- 
neys for  this  defendant,  and  which  are  hereto  annexed." 

The  court  overruled  the  defendants'  objection,  and  the  cause 
was  set  down  for  trial  out  of  its  order. 

A  trial  resulting  in  favor  of  the  plaintiffs,  the  defendant, 
Abraham  D.  Titsworth,  appealed. 

Mr.  W.  T.  Burgess,  for  the  appellant. 

1.  The  affidavit  of  Titsworth  showed  that  the  defense  in 
the  case  was  made  in  good  faith — all  the  rule  required  to  be 
shown. 

2.  The  court  had  no  power  to  take  the  case  out  of  its  order 
and  try  it.  Sec.  9,  of  the  practice  act,  has  evidently  been  over- 
looked by  the  court  in  making  this  rule  of  practice.  That  says 
that  civil  causes  shall  be  set  down  in  the  order  in  which  they 
shall  have  been  commenced ;  shall  be  set  and  apportioned  for 
as  many  days  of  the  term  as  the  clerk  or  the  judge  may  direct, 
and  subpoenas  shall  be  made  returnable  on  the  day  on  which 
the  cause  is  thus  set  for  trial. 
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Now,  whatever  inherent  powers  the  court  might  have,  it  can 
not  contravene  this  plain  statute,  as  this  rule  certainly  does. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees  against 
appellant  to  the  November  term,  1869,  of  the  superior  court 
of  Chicago,  to  recover  upon  two  promissory  notes  made  by 
appellant,  payable  to  his  own  order  and  endorsed  to  appellees, 
amounting  to  about  $1450,  and  upon  the  common  counts. 

It  appears  from  the  bill  of  exceptions  that,  upon  an  affidavit 
and  notice,  under  the  rule  of  that  court,  it  was  ordered  to  be  . 
tried  out  of  its  order,  and  was  so  tried,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellees,  upon  which  it  was  brought 
here  by  appeal.  The  points  for  reversal  made  by  appellant 
are:  1,  that  appellant  showed,  by  his  affidavit,  that  the  defense 
was  made  in  good  faith ;  2,  that  the  court  had  no  power  to 
try  the  case  out  of  its  order,  because  that  contravened  a  plain 
statute.  The  only  plea  filed  was  the  general  issue.  It  has  been 
deemed  a  general  principle  of  our  practice,  that  the  defendant 
had  the  right  to  compel  the  plaintiff  to  prove  his  cause  of  action. 
That  is  made  conditional,  now,  in  the  courts  of  Cook  county, 
upon  the  filing,  in  a  certain  class  of  actions,  an  affidavit  of 
merits.  This  right  is  secured  by  the  general  issue  in  most 
actions,  and  which  constitutes  a  defense  to  the  action,  to  the 
extent  of  requiring  plaintiff  to  prove  his  case.  The  rule  of 
court  in  question  means  something  more  than  that  the  defend- 
ant makes  that  kind  of  defense  in  good  faith,  because,  even 
under  the  short  notice,  the  plaintiff  is  bound  to  prove  his  case. 

Appellant,  to  prevent  such  trial,  tendered  his  own  affidavit, 
which  really  shows  that  he  had  no  legal  defense  to  the  notes. 
He  sets  out  a  mere  executory  verbal  agreement  with  the  appel- 
lees, without  any  kind  of  a  consideration  to  support  it,  to  take 
ninety  cents  on  the  dollar  for  the  notes.     The  payment  of  a  less 
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sum  of  money  than  the  real  debt  would  be  no  satisfaction  of  a 
larger  sum  without  a  release  by  deed,  and  certainly  an  execu- 
tory agreement  to  take  a  less  sum,  without  payment  or  accept- 
ance, can  be  no  defense. 

The  second  point  is  decided  by  the  case  of  Wallbaum  v.  Has- 
Jcin,  49  111.  315;  and  the  judgment  below  is  affirmed. 

Judgment  affirmed. 


John  W.  Becker  et  al. 

v. 

Julia  A.  Quigg. 


1.  Lost  execution — proof  of  search  therefor — ex  parte  affidavits.  Upon 
trial  of  an  application  for  assignment  of  dower,  in  behalf  of  a  widow  whose 
husband  derived  title  to  the  premises  as  purchaser  at  a  sale  thereof  under 
execution,  which  was  alleged  to  have  been  lost,  and  could  not  be  found,  it 
was  held,  the  ex  parte  affidavits  of  the  clerk  of  the  court  from  which  the 
execution  was  issued,  and  of  the  widow  and  administratrix  of  the  sheriff 
who  made  the  sale,  were  not  admissible  in  evidence  to  prove  that  proper 
search  had  been  made  for  the  lost  execution,  with  the  view  to  lay  the  foun- 
dation for  secondary  evidence.  The  persons  making  such  affidavits  were 
competent  witnesses,  and  should  have  been  called  to  testify  before  the  court 
in  respect  to  the  fact  sought  to  be  proven. 

2.  The  rule  which,  from  necessity,  allowed  a  party  to  a  suit,  when  he 
was  not  a  competent  witness,  to  make  an  ex  parte  affidavit  as  to  the  loss  of 
u  paper,  so  as  to  permit  secondary  evidence  of  its  contents,  has  no  applica- 
tion to  third  persons  who  are  competent  to  testify,  and  where  there  is  no 
statute  authorizing  their  ex  parte  affidavits  to  be  used  for  that  purpose. 

3.  Execution  docket — what  it  may  properly  contain.  In  the  book 
which  clerks  of  the  circuit  courts  are  required  to  keep,  for  the  purpose  of 
entering  therein  the  returns  of  the  sheriffs  or  coroners,  of  all  executions,  it 
is  proper  the  column  for  the  entry  of  the  return  should  be  preceded  by 
columns  for  the  names  of  the  parties,  the  kind  of  process,  date  of  execu- 
tion, when  returnable,  and  amount  of  debt  and  costs.* 

*The  forty-fifth  section  of  the  practice  act  (Rev.  Stat.  1845,  p.  419),  provides  that 
"the  clerk  shall  enter  in  a  book,  to  be  kept  by  him  for  the  purpose,  the  return  of 
the  sheriff  or  coroner,  of  all  executions,  within  thirty  days  after  the  same  shall  be 
returned." 
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4.  Same — when  admissible  in  evidence.  Where  an  execution  has  been 
lost,  and  it  becomes  necessary  to  prove  that  it  was  issued,  a  transcript  from 
the  execution  docket  is  admissible  as  tending  to  prove  that  fact,  and  the 
entries  preliminary  to  the  return,  and  which  are  necessary  to  an  under- 
standing of  the  last  entry,  constitute  evidence  to  be  considered,  with  all  the 
other  evidence  on  the  subject. 

5.  Variance  betioeen  the  judgment  and  execution  docket.  Where  a  party 
claimed  title  to  land  through  a  sale  thereof  under  execution,  and,  the  exe- 
cution being  lost,  proof  that  it  was  issued  was  attempted  to  be  made  by 
producing  a  transcript  from  the  execution  docket,  a  variance  between  the 
amount  of  the  judgment  on  which  the  execution  was  issued,  and  the 
amount  of  the  debt  as  entered  in  the  execution  docket,  of  fifty-three  cents, 
was  regarded  as  a  mere  clerical  error,  which  would  not  vitiate  or  destroy 
the  title,  or  be  taken  advantage  of  collaterally. 

6.  Dower — degree  of  proof  required  on  issue  of  non  seizin.  On  petition 
for-  dower,  against  parties  in  possession  who  claimed  title  through  mesne 
conveyances  from  the  husband  of  the  petitioner,  it  was  held,  that  under  the 
issue  of  non  seizin,  the  demandant  in  dower  is  not  required  to  make  strict 
proof  of  a  regular  paper  title,  it  being  sufficient  if  she  produced  such  evi- 
dence as  would  raise  a  fair  presumption  of  the  seizin  of  her  husband ;  such 
presumption,  however,  subject  to  being  rebutted  by  proof  of  a  better  and 
paramount  title  derived  from  other  source_than  the  husband. 

7.  Acknowledgment  of  deed  by  a  feme  covert — of  its  sufficiency.  A 
certificate  of  acknowledgment  of  a  deed  executed  on  the  twenty-ninth  of 
August,  1845,  and  purporting  to  have  been  made  by  husband  and  wife, 
stated:  "This  day  personally  appeared  before  me  Julia  Quigg,  whose 
name  appears  to  the  foregoing  conveyance,  and  who,  by  good  authority  to 
me  given,  is  the  identical  person  therein  named,  and  acknowledged  that  she 
had  acknowledged  said  deed  freely,  and  of  her  own  accord,  without  any 
compulsion  of  her  said  husband,  and  all  after  having  been  by  me  examined 
separate  and  apart,  and  the  contents  of  said  deed  having  been  by  me  fully 
explained  to  her:"  Held,  the  certificate  was  insufficient  to  pass  the  dower 
right  of  the  wife,  as  it  did  not  show  she  was  personally  known  to  the  offi- 
cer, or  that  she  relinquished  her  dower  according  to  the  statute. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

This  was  a  petition  for  assignment  of  dower,  presented  in 
the  court  below  by  Julia  A.  Quigg,  against  Becker  and  others, 
the  defendants  being  in  possession  of  the  premises,  and  claim- 
ing title  through  mesne  conveyances  from  the  husband  of  the 
petitioner. 
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Upon  the  trial,  among  other  testimony,  it  was  made  to 
appear  that  George  H.  Quigg,  the  husband,  derived  title 
through  a  sale  under  a  judgment  recovered  by  him  against 
Henry  B.  Truett,  in  1841.  The  execution  upon  which  the 
sale  was  made  was  alleged  to  have  been  lost,  and  to  prove  that 
search  had  been  made  therefor,  the  petitioner  was  allowed, 
against  the  objection  of  the  defendants,  to  give  in  evidence  the 
ex  parte  affidavits  of  the  clerk  of  the  court  from  which  the 
execution  was  alleged  to  have  issued,  and  of  the  widow  and 
administratrix  of  the  sheriff  who  made  the  sale. 

A  transcript  of  the  judgment  recovered  by  Quigg  against 
Truett,  was  given  in  evidence,  by  which  it  appeared  the 
amount  of  the  judgment  was  $460.17,  and  costs  of  suit.  Also 
a  transcript  from  the  execution  docket,  as  follows : 


"Upon  which  judgment  a  writ  of  fi.  fa.  was  issued,  as 
appears  by  the  execution  docket  of  said  circuit  court,  in  words 
and  figures  in  the  following  form,  to-wit :" 


parties'  names. 


KIND  OF 
PROCESS. 


WHEN 
RETURN- 
ABLE. 


AM'T  OF 
DEBT. 


shff's 
ret'n. 


George  H.  Quigg 

v. 
Henry  B.  Truett. 


Fi.  Fa. 


Apr.  9, 
1841. 


July  8, 
1841. 


460.70 


The  premises  were  conveyed  by  Quigg  and  wife,  in  his  life- 
time, to  John  Dement,  the  intermediate  holder  of  the  title. 
The  certificate  of  acknowledgment  of  the  wife  is  as  follows : 


State  of  Illinois,  ) 

>  ss 
COOK  COUNTY,         J       * 

I,  George  Davis,  clerk  of  the  county  court,  within  and  for 
said  county,  do  certify  that  this  day  personally  appeared  before 
me  Julia  Quigg,  whose  name  appears  to  the  foregoing  con- 
veyance, and  who,  by  good  authority  to  me  given,  is  the  iden- 
tical person  therein  named,  and  acknowledged  that  she  had 
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acknowledged  said  deed  freely,  and  of  her  own  accord,  without 
any  compulsion  of  her  said  husband,  and  all  after  having  been 
by  me  examined  separate  and  apart,  and  the  contents  of  said 
deed  having  been  by  me  fully  explained  to  her. 

Witness  my  hand  and  the  seal  of  said  court,  this  fourth  day 
of  September,  A.  D.  1845. 


The  court  below  decreed  in  favor  of  the  petitioner,  and 
appointed  commissioners  to  set  off  her  dower.  The  defend- 
ants appealed. 

Messrs.  Goodwin  &  Williams,  for  the  appellants. 

Mr.  James  K.  Edsall,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Julia  A.  Quigg  filed  her  petition  for  assignment  of  dower, 
and  obtained  a  decree,  to  reverse  which,  appellants  have 
brought  the  case  to  this  court. 

The  court  erred  in  permitting,  after  objection,  ex  parte  affi- 
davits to  be  read  as  evidence.  Appellee's  husband  was  pur- 
chaser, at  a  sheriff's  sale,  of  the  premises.  The  execution 
under  which  the  sale  was  had,  had  been  lost,  and  could  not  be 
found.  In  proof,  affidavits  of  the  clerk  of  the  court  from 
which  the  execution  issued,  and  of  the  wTidow  and  administra- 
trix of  the  sheriff  who  made  the  sale,  showing  due  search  for 
the  paper,  were  offered  and  admitted.  These  affidavits  were 
taken  out  of  court,  and  without  any  notice  to  the  opposite 
party. 

This  court  has  gone  to  this  extent,  and  no  farther :  that  a 
party  to  the  suit  may  make  an  ex  parte  affidavit  as  to  the  loss 
of  a  paper,  so  as  to  permit  secondary  evidence  of  the  contents. 
This  arises  from  the  necessity  of  the  case.  Until  our  recent 
statute,  parties  could  not  be  witnesses,  except  in  special  cases 
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before  justices  of  the  peace.  The  general  rale  was,  that  a 
man  could  not  be  a  witness  in  his  own  cause.  The  exception 
has  been  made,  as  promotive  of  justice,  and  from  the  fact  that 
the  loss  of  a  paper  is  generally  known  only  to  the  party. 
Dormady  v.  State  Bank  of  Illinois,  2  Scam.  236 ;  Palmer  v. 
Logan,  3  Scam.  57 ;  Tayloe  v.  Biggs,  1  Peters,  591 ;  Wade  v. 
Wade  &  Brown,  12  111.  89. 

Do  third  persons,  in  every  way  competent  witnesses,  come 
within  the  exception  ?  Counsel  for  appellee  cite  Newsom  v.  Burs- 
ter, 13  111.  176,  and  Pardee  v.  Bindley,  31  111.  174.  In  neither  of 
these  cases  is  the  direct  question  presented  or  decided.  In  the 
first  case,  the  court  merely  held  that  an  agent  might  make  the 
necessary  affidavit,  to  satisfy  the  court,  that  an  original  deed 
had  been  lost,  so  as  to  permit  a  copy  from  the  record  to  be 
read  in  evidence.  This  was  merely  a  construction  of  this  pro- 
vision of  the  statute  :  "  If  it  shall  appear,  to  the  satisfaction 
of  the  court,  that  the  original  deed  *  *  *  is  lost,  or  not  in  the 
power  of  the  party,"  etc. 

The  statute  did  not  require  any  proof  of  diligent  search,  but 
merely  that  the  deed  was  either  lost  or  not  in  the  power  of  the 
party  seeking  to  introduce  a  copy.  Cross-examination  would 
not  aid,  in  regard  to  such  facts.  The  case  in  31  111.  supra,  was 
decided  after  the  enactment  of  the  statute  of  1861,  which 
expressly  permitted  an  affidavit  to  be  filed  in  the  cause  by  the 
party,  or  his  agent,  stating  that  the  deed  was  lost  or  not  in  the 
power  of  the  party  wishing  to  use  it.  Gross'  Stat.  1869,  p.  90, 
sec.  38.     These  cases  do  not,  then,  decide  the  question. 

One  serious  objection  to  the  admission  of  ex  parte  affidavits 
is,  that  the  opposing  party  is  denied  the  privilege  of  cross- 
examination.  This  is  a  most  efficacious  test  for  the  discovery 
of  truth,  and  should  never  be  departed  from,  except  from 
actual  necessity.  A  witness,  subjected  to  this  test,  can  not 
easily  impose  on  the  court,  or  fabricate  falsehood.  Appellants 
were  deprived  of  this  right. 

Greenleaf,  in  speaking  of  the  evidence  necessary  in  case  of 
a  lost  instrument,  says  :     "  The  party  is  required  to  give  some 
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evidence  that  such  a  paper  once  existed,  *  *  *  and  that  a  bona 
fide,  diligent  search  has  been  unsuccessfully  made.  If  it 
belonged  to  the  custody  of  certain  persons,  or  is  proved,  or  may 
be  presumed  to  have  been  in  their  possession,  they  must,  in 
general,  be  called  and  sworn  to  account  for  it,  if  they  are  within 
reach  of  the  process  of  the  court.  If  the  search  was  made  by  a 
third  person,  he  must  be  called  to  testify  respecting  it"  1  Greenl. 
sec.  558.  In  Poignard  v.  Smith,  8  Pick.  272,  the  court  say : 
"  The  affidavit  of  a  party,  on  the  question  of  loss  of  a  paper, 
may  be  admitted  to  exclude  any  presumption  that  he  may 
have  it  in  his  possession ;  but  those  who  may  be  admitted  as 
witnesses  must  testify  in  the  usual  form,  in  order  that  the 
advantage  of  cross-examination  may  be  preserved." 

We  think  that  the  clerk  of  the  circuit  court  and  Mrs.  Porter 
should  have  been  produced  as  witnesses,  and  examined  in  the 
ordinary  mode.  It  is  no  answer  to  say,  that  these  persons  did 
not  make  affidavit  as  to  any  issue  of  fact.  It  is  true,  their 
evidence  was  addressed  to  the  court,  and  not  to  the  jury,  but 
the  determination  of  the  court,  as  to  the  loss  of'  the  execution 
and  the  alleged  diligent  search,  was  a  matter  of  deep  interest 
to  appellants.  On  that,  the  case  hinged,  as  appears  from  tbe 
record.  They  should  have  had  the  privilege  to  cross-examine 
the  affiants,  as  to  the  assumed  fact  of  the  loss  of  the  execution 
and  the  character  of  the  search.  The  following  cases  indicate 
the  correctness  of  this  rule:  Rankin  v.  Crow,  19  111.  626; 
Whitehall  v.  Smith,  24  111.  166. 

It  may  be  proper  to  remark,  that  the  transcript  of  the  exe- 
cution docket  offered,  is  competent  evidence,  tending  to  prove 
the  issue  of  an  execution.  It  shows  no  return,  for  the  reason 
that  probably  the  sheriff  made  none.  It  was  kept  as  such 
dockets  are  usually  kept  by  the  clerks  of  the  circuit  courts  of 
the  State.  Indeed,  we  think  it  eminently  proper,  that  the 
column  for  the  entry  of  the  return  should  be  preceded  by 
columns  for  the  names  of  the  parties,  the  kind  of  process,  date 
of  execution,  when  returnable,  amount  of  debt  and  costs. 
The  clerk  could  not  enter  a  return,  if  none  had  been  made ; 
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but  the  entries,  preliminary  to  the  return,  and  which  were 
necessary  to  an  understanding  of  the  last  entry,  constitute 
evidence  to  be  considered  with  all  the  other  evidence.  Dunlap 
v.  Berry,  4  Scam.  328 ;  Ellis  v.  Huff,  29  111.  449. 

The  slight  discrepancy  between  the  amount  of  the  judgment, 
as  entered,  and  the  amount  of  the  debt  in  the  execution  docket, 
is  an  irregularity  which  will  not  vitiate  or  destroy  the  title. 
It  is  a  mere  clerical  mistake,  which  can  not  be  taken  advan- 
tage of  collaterally.     Phillips  v.  Coffee,  17  111.  154. 

The  decree  must,  however,  be  affirmed,  notwithstanding  the 
error  of  the  court.  The  petitioner  alleges  seizin  of  her  hus- 
band during  coverture,  and  that  appellants  derive  their  title 
through  mesne  conveyances  from  him.  They  were  in  possession 
under  such  conveyances.  The  proofs  establish  these  allega- 
tions. Under  the  issue  of  non  seizin,  the  demandant  in  dower 
is  not  required  to  make  strict  proof  of  a  regular  paper  title. 
Hence  the  widow  need  only  produce  such  evidence  as  will 
raise  a  fair  presumption  of  the  seizin  of  her  husband.  Such 
presumption  may  be  rebutted  by  proof  of  a  better  and  para- 
mount title,  derived  from  other  source  tharn  the  husband. 
2  Scrib.  on  Dower,  199.  The  authorities  fully  sustain  the 
principle  enunciated.  Griggs  v.  Smith,  7  Halst.  22 ;  Forrest  v. 
Trammel,  1  Bailey,  79. 

The  deed  executed  by  the  deceased  husband  to  the  grantor 
of  appellants  was  properly  acknowledged  by  him,  but  does  not 
divest  the  widow  of  her  right  of  dower.  The  acknowledgment 
does  not  show  that  she  was  personally  known  to  the  officer,  or 
that  she  relinquished  her  dower  according  to  the  statute. 
Lindley  v.  Smith,  46  111.  524. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed* 


1870.]  Mercer  v.  Jackson.  397 

Syllabus. 


Henry  Mercer 

v. 

Noyes   L.   Jackson. 


1.  Respondeat  superior — liability  for  negligence  of  a  contractor.  The 
owner  of  a  building  employed  a  carpenter  to  do  carpenter  work  and  a 
mason  to  do  mason  work  thereon,  and  while  one  of  the  men  employed  by 
the  mason,  in  the  performance  of  his  duties  in  the  line  of  his  employment, 
was  ascending  a  ladder  which  had  been  erected  by  the  carpenter,  the  ladder 
gave  way  by  reason  of  its  defective  constructiou,  and  the  man  fell  to  the 
ground,  receiving  injuries  from  which  he  died :  Held,  in  an  action  against 
the  owner,  by  the  father  of  the  person  injured,  to  recover  damages  for  his 
death,  alleged  to  have  been  occasioned  by  the  negligence  of  the  carpenter 
in  the  construction  of  the  ladder,  there  was  no  cause  of  action  shown,  it 
not  appearing  it  was  the  duty  of  the  carpenter,  in  the  course  of  his  employ- 
ment as  such,  to  build  this  ladder  for  the  masons  to  use,  or  that  he  was 
specifically  employed  by  the  owner  to  build  it. 

2.  Although  the  carpenter  may  have  made  the  ladder  "  for  the  purpose 
of  enabling  all  the  men  working  on  the  building  to  climb  up  to  the  differ- 
ent parts  thereof,"  still,  it  not  appearing  it  was  any  part  of  his  employment 
as  a  carpenter,  to  make  ladders  for  any  body  but  himself,  the  owner  could 
not  be  held  liable  for  injury  resulting  to  the  masons  from  their  defective 
construction.  If  the  mason  chose  to  employ  the  carpenter  to  make  ladders 
for  him,  or  to  use  those  made  by  the  carpenter  for  the  common  use  of  all, 
he  should  look  to  the  carpenter  for  damages  from  defects,  not  to  the  owner 
of  the  building. 

3.  Parent  and  child — master  and  servant — when  the  rights  and  duties 
of  these  relations  cease.  A  parent  has  no  right  or  legal  interest  in  the  ser- 
vices of  his  child  after  the  latter  has  attained  his  majority,  although  the 
child,  after  reaching  that  age,  may  still  live  with  the  parent  and  give  to  him 
the  avails  of  his  labor,  as  a  mere  voluntary  contribution,  and  there  is  a  rea- 
sonable expectation  that  he  will  continue  to  do  so. 

4.  So  the  parent  can  not,  under  such  circumstances,  upon  the  alleged 
ground  of  an  injury  to  the  relations  of  master  and  servant,  and  parent  and 
child,  recover  for  injuries  received  by  his  son  who  has  reached  his  majority, 
by  reason  of  the  negligence  of  a  third  person.  It  is  essential  to  the  right  of 
action  of  the  parent  for  injury  to  the  child,  that  he  should  have  a  right  and 
legal  interest  in  the  services  of  the  latter. 

5.  Nor  is  the  parent  legally  liable  to  pay  the  expenses  attending  the 
sickness  of  his  child,  incurred  after  the  latter  has  become  of  age,  or  his 
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funeral  expenses  in  case  of  his  death.  And  if  the  parent  choose,  voluntarily, 
to  pay  such  expenses,  that  will  not  give  hirn  a  right  of  action  for  their 
recovery  against  a  third  person  through  whose  negligence  the  sickness  and 
death  of  the  party  were  occasioned. 

6.  Same — construction  of  the  pauper  act.  Under  the  pauper  act,  requir- 
ing children  to  support  their  infirm  and  indigent  parents,  a  right  of  action 
does  not  accrue  to  the  parent  himself  to  enforce  the  requirements  of  the  act, 
nor  to  obtain  redress  from  a  third  person  through  whose  negligence  the 
child  is  injured  so  as  to  be  unable  to  give  such  support.  The  purpose  of 
that  act  was  to  indemnify  the  public  against  the  maintenance  of  paupers, 
and  the  only  remedy  given  is  in  favor  of  the  county  court  for  the  use  of  the 
poor  of  the  county. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

This  was  an  action  brought  by  the  plaintiff,  to  recover  for 
the  death  of  his  son,  caused  by  the  alleged  negligence  of  the 
defendant.     The  opinion  contains  a  statement  of  the  case. 

Messrs.  Moore  &  Caulfield,  for  the  plaintiff  in  error. 

The  question  presented  by  the  second  count  in  the  declara- 
tion is,  whether  the  father  could  recover  for  the  loss  of  his  son's 
services  who  had  attained  his  majority.  "We  claim  that  when 
a  son  continues  to  live  with,  work  for,  and  pay  over  his  wages 
to  his  father  after  his  majority,  just  as  he  did  before,  he  has  not 
emancipated  himself  from  his  father,  and  the  father  can  recover 
for  the  loss  of  his  services.  Brown  v.  Ramsay,  5  Dutcher's 
Eep.  117 ;  Miller  v.  Miller,  16  111.  298 ;  Hillsboro  v.  Deering,  4 
N.  H.  SQ ;  Poultney  v.  Glover,  23  Vt.  (8  Washburne)  328 ; 
Bally.  Bruce,  21  111.  162;  Steel  v.  Steel,  12  Penn.  State  K. ; 
Vassel  v.  Cole,  10  Miss.  634 ;  Overseers  of  Alexandria  v.  Over- 
seers of  Bethlehem,  1  Harrison,  121 ;  Bex  v.  Offchurch,  3  T.  E. 
116  ;  Rex  v.  Wittom,  3  T.  E.  355  ;  Rex  v.  Collingbourn,  4  T.  E. 
199  ;  Rex  v.  Roach,  6  T.  E.  247,  251 ;  see  cases  quoted,  p.  121, 
1  Harrison. 

The  reasonable  expectation  of  pecuniary  advantage  from  the 
life  of  deceased,  is  a  ground  for  damages.  It  is  not  necessary 
that  there  should  be  a  strict  legal  right  in  the  plaintiff  to  his 
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services.  Dalton  v.  G.  E.  Railway  Co.  93  Eng.  Com.  Law  Rep. 
296,  304 ;  Franklin  v.  S.  E.  Railway  Co.  3  .Hurlston  &  Nor- 
man's Rep.  211 ;  Blake  v.  lledland  Railway  Co.  83  Eng.  Com. 
L.  Rep.  93 ;  Oldfield  v.  N.  Y.  &  Harlem  Railway  Co.  14  N.  Y. 
310;  Perm.  Railway  Co.  v.  McClosky,  Admr.  23  Penn.  526; 
Penn.  Railway  Co.  v.  Bantom,  54  Penn. ;  III.  Cent.  Railway  Co. 
v.  Barron,  5  Wallace,  43. 

Mr.  H.  A.  White,  and  Mr.  W.  T.  Burgess,  for  the  defend- 
ant in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  an  injury  to  Thomas  Mercer,  by  rea- 
son of  the  alleged  negligence  of  defendant's  servants,  whereby 
he  was  greatly  hurt  and  came  to  his  death. 

The  title  of  the  plaintiff  to  maintain  such  an  action,  is 
rested  upon  the  ground  of  an  injury  to  the  relations  of  master 
and  servant,  and  parent  and  child. 

The  first  count  of  the  declaration  shows  that  defendant  was* 
building  a  house  on  a  lot  owned  by  him  in  the  city  of  Chicago, 
and  employed  in  the  erection  of  the  house  certain  servants  to 
do  the  carpenter's  work,  and  a  man  by  the  name  of  Mortimer, 
as  his  servant  to  do  the  brick  and  mason  work ;  that  Mortimer 
employed  a  man  named  McDermot  to  do  the  stone  facing,  and 
that  McDermot  employed  certain  laborers  on  the  work,  and, 
among  others,  the  deceased,  the  son  of  plaintiff;  that  on  the 
inside  of  the  building  the  carpenters  had  made  a  temporary 
ladder  by  nailing  pieces  of  plank  across  the  studding,  by  means 
of  which  the  men  could  go  up  and  down  in  doing  their  work ; 
that  on  the  twelfth  of  July,  A.  D.  1869,  the  plaintiff's  son  and 
servant  was  ascending  said  ladder,  and  one  of  the  cross  pieces, 
being  negligently  secured,  gave  way,  and  precipitated  him  to 
the  ground,  by  reason  of  which,  after  lingering  some  weeks,  he 
died ;  that  plaintiff  was  put  to  great  cost  in  nursing,  burying 
him,  etc 
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The  second  count  shows  substantially  the  same  thing,  with 
this  addition  :  that  the  deceased  was  just  over  twenty-one  years 
of  age,  but  that  he  lived  with  his  father,  and  continued  to  work 
and  labor  for  him,  and  pay  over  his  wages  to  him  as  he  had 
done  before  he  arrived  at  his  majority,  and  helped  plaintiff  to 
support  his  family;  that  plaintiff  was,  and  is  old  and  infirm, 
and  has  no  means  of  support. 

The  third  count  pleads  the  statute  of  Illinois,  which  requires 
children  to  support  indigent  and  infirm  parents. 

To  this  declaration  defendant  demurred,  and  was  sustained 
by  the  court,  and  judgment  given  for  defendant. 

It  appears  from  the  declaration  that  Jackson  was  the  owner 
of  the  building,  and  employed  a  carpenter  to  do  the  carpenter 
work,  and  a  mason  to  do  the  mason  work ;  but  it  does  not 
appear  that  it  was  the  duty  of  the  carpenter  to  build,  in  the 
course  of  his  employment  as  such,  this  ladder,  for  the  masons 
to  use,  nor  that  he  was  specifically  employed  by  Jackson  to 
do  it. 

From  the  statements  in  the  declaration,  the  natural  inference 
is,  that  the  mason  contractor  was  to  furnish  such  means  for  the 
performance  of  his  work  under  his  contract  as  he  might  deem 
necessary,  and  the  carpenter  contractor  to  furnish  such  as  might 
be  necessary  for  his ;  but  nothing  is  shown  why  the  mason  had 
the  right  to  use  the  facilities  of  the  carpenter ;  and  if  he  saw 
fit  to  do  so,  he  should  have  seen  that  they  were  in  a  condition 
of  safety  before  using  them. 

If  made  by  the  carpenter  for  his  own  men,  the  ladder  might 
have  been  sufficient  for  their  use,  but  insufficient  for  the  use 
of  the  men  in  the  employ  of  the  mason,  carrying  burdens  on 
the  ladder. 

It  is  alleged  that  the  carpenters  nailed  planks  on  the  stud- 
ding, and  so  made  a  ladder  "  for  the  purpose  of  enabling  all 
the  men  working  on  said  building,  to  climb  up  to  the  different 
parts  thereof,"  etc.  But  still  it  does  not  appear  that  it  was  any 
part  of  their  employment,  as  carpenters,  to  make  ladders  for 
anybody  but  themselves ;  and  if  the  masons  saw  fit  to  employ 
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the  carpenters  to  make  ladders  for  them,  or  to  use  those  the 
carpenters  made  for  the  common  use  of  all,,  they  should  look 
to  the  carpenters  for  damages  for  defects,  and  not  to  the  defend- 
ant, who  does  not  appear  to  have  employed  these  carpenters  to 
do  anything  of  the  kind  for  the  masons. 

The  second  count  probably  sets  out  the  facts  which  constitute 
the  true  ground  of  the  plaintiff's  claim  for  a  recovery  in 
this  case,  and  we  deem  them  insufficient  to  show  any  cause  of 
action  in  the  plaintiff,  even  if  there  were  a  liability  on  the  part 
of  the  defendant  for  the  negligence  alleged  in  the  declaration. 

This  count  shows  that  after  reaching  his  majority,  the 
deceased  gave  to  the  plaintiff  the  avails  of  his  services,  and 
that  there  was  a  reasonable  expectation  that  he  would  have 
continued  to  do  so,  but  only  as  a  voluntary  contribution,  and 
not  from  any  legal  obligation ;  the  facts  set  forth  do  not  dis- 
close in  the  plaintiff  any  right  to  the  services,  or  any  legal 
interest  in  them,  which  the  law  would  protect.  Such  right  and 
legal  interest  in  the  services  we  hold  to  be  essential,  in  order 
to  maintain  this  action  for  the  loss  of  them. 

The  decisions  cited  under  special  statutes,  giving  a  remedy  in 
case  of  death  produced  by  wrongful  act  or  neglect,  where  it  is 
held  that  the  reasonable  expectation  of  pecuniary  advantage 
from  the  life  of  the  deceased  is  a  ground  for  damages,  and 
where  there  is  no  legal  right  in  his  services,  are  inapplicable  to 
the  case  at  bar,  depending  as  they  do  upon  statutory  construc- 
tion, and  not  being  founded  upon  common  law  principles. 

And  almost  equally  without  application,  is  the  other  class  of 
decisions  cited,  in  actions  brought  by  a  parent  for  the  seduction 
of  a  daughter,  where  the  slightest  acts  of  service  are  held  suf- 
ficient to  establish  the  relation  of  master  and  servant.  In  such 
cases,  the  loss  of  service  is  not  the  real  gravamen  of  the  suit, 
but  it  is  for  the  most  part  a  legal  fiction,  which  is  resorted  to 
as  a  legal  foundation  for  the  support  of  the  action. 

Nor  does  the  declaration  disclose  any  legal  liability  on  the 
part  of  the  plaintiff  to  pay  the  expenses  of  the  sickness  of  the 
deceased,  or  his  funeral  expenses.  The  son  being  of  age,  the 
26— 54th  III. 
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plaintiff  was  not  liable  for  his  maintenance  and  support,  but 
the  deceased  was  himself  liable  for  the  expenses  of  his  sickness, 
during  his  lifetime,  and  his  personal  representative  was  liable 
to  pay  his  funeral  expenses ;  and  if  the  plaintiff  saw  fit  to  pay 
them,  it  was  voluntary  on  his  part,  and  not  by  force  of  any 
legal  obligation,  and  he  would  have  no  rightful  claim  for  the 
recovery  of  them  from  the  defendant. 

Another  ground  of  recovery  claimed  in  the  last  count  is, 
under  the  statute,  entitled  "  Paupers,"  requiring  children  to 
support  their  infirm  and  indigent  parents. 

This  statute  provision  was  intended  for  the  indemnity  of  the 
public  against  the  maintenance  of  paupers,  and  the  only  remedy 
it  affords  is  this  :  that  when  the  relative  liable  to  give  the  sup- 
port shall  fail  to  do  so,  after  being  directed  by  the  county  court, 
he  shall  forfeit  and  pay  to  the  county  the  sum  of  five  dollars 
for  every  month  of  such  failure,  to  be  recovered  in  the  name 
of  the  county  court,  for  the  use  of  the  poor  of  the  county. 

In  virtue  of  this  statute,  the  plaintiff  himself  had  no  right 
of  support  which  he  could  enforce,  or  can  redress  the  violation 
of,  by  an  action  in  his  own  name. 

The  demurrer  to  the  declaration  was  properly  sustained,  and 
the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Baezillai  Gaeeetson,  impleaded,  etc. 

v. 

Jeeemiah  Steawn, 


1.  Judgment  against  a  part  of  several  defendants — in  actions  ex  contractu. 
The  act  of  1869,*  authorizing  a  judgment  to  be  rendered  against  one  or 
more  of  several  defendants  in  certain  cases,  only  applies  to  suits  on  written 

*Sess.  Laws  1869,  370;  Gross'  Comp.  518,  sec.  83. 
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contracts  when  the  execution  of  the  instrument  sued  on  has  been  put  in 
issue  by  plea. 

2.  And  a  plea  of  coverture  by  one  of  the  defendants  does  not  put  in 
issue  the  execution  of  the  instrument,  within  the  meaning  of  that  statute. 

Writ  of  Error  to  the  County  Court  of  LaSalle  county ; 
the  Hon.  Charles  H.  Gilman,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Jeremiah 
Strawn  against  Barzillai  Garretson,  Christiana  M.  Garretson, 
his  wife,  and  John  Garretson,  on  a  promissory  note,  executed 
by  them  to  the  plaintiff.  Barzillai  and  Christiana  M.  Garret- 
son  were  alone  served  with  process.  Christiana  filed  a  plea 
of  coverture,  to  which  the  plaintiff  filed  his  replication,  aver- 
ring, in  substance,  that  the  note  sued  on  was  given  by  defend- 
ants in  consideration  of  the  plaintiff's  written  agreement  of 
even  date  with  the  note  to  make  them  a  deed  of  "  a  certain  ten 
acre  tract  of  Avoodland  "  when  defendants  should  pay  the  note ; 
that  the  defendant  Christiana  M.  under  said  agreement,  took, 
and  ever  since  held,  possession  of  said  tract,  and  cut  timber 
therefrom,  and  used  the  same  in  making  improvements  on  other 
real  estate  belonging  to  her  as  her  sole  and  separate  property, 
and  that,  by  reason  of  the  cutting  by  her  of  timber  from  said 
woodland,  it  has  been  reduced  in  value,  and  that  the  defend- 
ants Barzillai  and  John  Garretson  are  insolvent.  To  this  repli- 
cation a  general  demurrer  was  interposed,  which  the  court 
sustained.  No  further  disposition  of  the  cause  was  made  as  to 
Christiana.  Thereupon  Barzillai  Garretson  was  called,  and 
failing  to  appear,  judgment  by  default  was  entered  against  him 
for  the  amount  of  the  note,  with  costs  of  suit,  and  it  was 
ordered  that  execution  issue  therefor.  Whereupon  he  sued  out 
this  writ  of  error. 

Messrs.  Crawford  &  Beck  and  Mr.  Henry  Gunn,  for  the 
plaintiff  in  error. 

Mr.  D.  P.  Jones,  for  the  defendant  in  error. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

In  this  case,  Garretson  and  his  wife  were  both  served  with 
process.  The  wife  pleaded  her  coverture.  Judgment  by  default 
was  taken  against  the  husband,  and  a  demurrer  having  been 
sustained  to  a  replication  to  the  wife's  plea,  no  further  action 
was  taken  as  to  her,  but  damages  were  assessed  against  the  hus- 
band. This  was  error.  The  act  of  1869,  authorizing  a  judg- 
ment to  be  rendered  against  one  or  more  of  several  defendants 
in  certain  cases,  only  applies  to  suits  on  written  contracts  when 
the  execution  of  the  instrument  sued  on  has  been  put  in  issue 
by  plea.  Such  was  not  this  case,  and  the  common  law  rule 
applies.  The  replication  to  the  plea  of  coverture  being  bad, 
and  the  demurrer  thereto  properly  sustained,  the  plaintiff 
should  have  dismissed  his  suit.  This  is  like  the  case  of 
McLean  v.  Griswold,  22  111.  220,  in  which  the  husband  and 
wife  were  jointly  sued,  and  the  wife  pleaded  her  coverture. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Comfort 


v. 
The  People  of  the  State  of  Illinois. 


1.  Evidence — res  gestce.  Upon  the  trial  of  a  party  under  an  indictment 
for  the  larceny  of  a  watch,  it  was  proven  that  the  prisoner,  being  in  pos- 
session of  the  watch  a  short  time  after  it  was  stolen,  met  a  pawnbroker 
away  from  the  place  of  business  of  the  latter,  and  proposed  to  pledge  the 
watch  as  security  for  a  loan  of  money.  Thereupon  the  parties  went 
together  to  the  pawnbroker's  shop,  when  the  prisoner  received  the  money 
and  placed  the  watch  in  pledge :  Held,  it  was  competent  for  the  prisoner  to 
prove  all  that  was  said  by  him,  when  he  first  approached  the  pawnbroker, 
in  connection  with  the  subject,  and  as  to  the  manner  in  which  he  obtained 
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the  watch — not  only  as  a  part  of  the  res  gestae,  but  as  a  part  of  the  conver- 
sation— to  be  given  such  weight  by  the  jury  as,  from  all  the  evidence  in 
the  case,  it  might  seem  entitled. 

2.  Criminal  law — the  possession  of  stolen  property  soon  after  the  theft 
was  committed,  is  prima  facie  evidence  that  the  property  was  stolen  by  the 
person  in  whose  possession  it  was  found — that  fact,  of  itself,  in  the  absence 
of  evidence  rebuttiug  the  presumption  of  guilt  arising  therefrom,  will 
authorize  a  conviction. 

3.  Farmer  decision.  The  case  of  Conkright  v.  The  People,  35  111.  204, 
is  not  to  be  understood  as  holding  a  different  rule. 

Writ  of  Error  to  the  Recorder's  Court  of  Chicago ;  the 
Hon.  William  K.  McAllister,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  M.  Chase,  Messrs.  Garrison  &  Anderson  and 
Mr.  N.  C.  Myers,  for  the  plaintiff  in  error. 

Mr.  Charles  H.  Reed,  State's  attorney,  for  the  People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

At  the  February  term,  1869,  of  the  recorder's  court  of  Chi- 
cago, an  indictment  was  presented  by  the  grand  jury  against 
plaintiff  in  error,  for  stealing  a  gold  watch,  of  the  value  of 
$175,  the  property  of  Herman  Leib,  together  with  other  arti- 
cles of  personal  property.  He  pleaded  not  guilty,  and  subse- 
quently a  trial  was  had  by  the  court  and  a  jury,  resulting  in  a 
verdict  of  guilty,  and  a  sentence  to  confinement  in  the  peni- 
tentiary for  one  year.  Whereupon  he  sued  out  this  writ  of 
error,  and  brings  the  record  to  this  court  and  seeks  a  reversal 
of  that  judgment. 

On  the  trial  in  the  court  below,  it  appeared  from  the  evi- 
dence that  the  watch  was  stolen  in  the  month  of  February, 
1869,  and  was  found  by  a  police  officer  in  the  forenoon  of  the 
second  day  after  it  was  stolen,  in  the  pawnbroker's  shop  of  one 
K  C.  Myers.     It  appears  that  plaintiff  in  error  had  pawned  it 
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the  evening  before.  The  pawn  ticket  was  found  in  the  posses- 
sion of  plaintiff  in  error  when  he  was  arrested,  two  days  after 
the  watch  was  reclaimed.  Myers  testified  that  he  and  a  friend 
came  into  a  saloon  on  the  evening  plaintiff  in  error  placed  the 
watch  in  pawn,  when  he  saw  accused  conversing  with  a  man 
with  whom  he  was  unacquainted;  that  plaintiff  in  error 
approached  him  with  the  watch  and  wanted  to  borrow  fifty 
dollars  on  it ;  that  he  then  went  to  the  shop,  and  his  clerk 
gave  him  forty  dollars  and  received  the  watch  in  pledge. 
Plaintiff  in  error  offered  to  prove  by  this  witness  that  when 
accused  applied  to  witness  in  the  saloon  to  borrow  the  money, 
he  said  he  did  not  own  the  watch,  but  wanted  the  money  for 
Burns,  with  whom  he  had  just  before  been  conversing ;  that 
it  was  just  handed  to  him  to  raise  the  money,  and  that  Burns 
heard  these  statements.  But  the  court  refused  to  permit  the 
proof  to  be  made. 

The  prosecution  having  introduced  evidence  that  plaintiff  in 
error  was  in  possession  of  the  watch  the  next  day  after  it  was 
stolen,  and  what  he  said  with  reference  to  borrowing  the  money 
and  pledging  it  as  security,  as  evidence  of  his  guilt,  he  unques- 
tionably had  the  right  to  prove  all  he  said  in  that  conversation, 
not  only  as  a  part  of  the  res  gestae,  but  as  a  part  of  the  conver- 
sation. The  fact  that  he  had  the  watch  in  possession  and  was 
offering  to  pledge  it  for  the  money,  was  introduced  to  prove  he 
was  exercising  ownership  over  it,  and  also,  being  recently  after 
it  was  stolen,  as  evidence  that  he  had  perpetrated  the  larceny. 
These  acts  being  relied  upon  to  establish  his  guilt,  he  had  a 
right  to  have  the  remainder  of  what  he  said  at  the  time  go  to 
the  jury  to  be  considered.  Greenleaf,  in  his  Treatise  on  Evi- 
dence, vol.  1,  sec.  108,  lays  it  down  as  a  rule,  which  is  sup- 
ported by  adjudged  cases,  that  there  are  declarations  that  are 
admitted  as  original  evidence,  being  distinguished  from  hear- 
say by  their  connection  with  the  principal  fact  under  investi- 
gation ;  that  the  "  declarations  of  a  party  made  at  the  time  of 
a  transaction,  and  expressive  of  its  character,  motive  or  object, 
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are  regarded  as  verbal  acts,"  tending  to  indicate  a  present  pur- 
pose and  intention,  "  and  are,  therefore,  adniitted  in  proof  like 
any  other  material  facts."  But  where  they  are  merely  narra- 
tive of  a  past  occurrence,  they  can  not  be  received  as  proof 
of  such  occurrence.  They  must  be  concomitant  with  and  so 
intimately  connected  as  to  be  regarded  as  a  part  of  the  transac- 
tion, lb.  sec.  110.  Under  this  authority,  the  declarations  made 
when  he  first  approached  Myers  should  have  been  admitted  as 
part  of  the  res  gestce.  While  such  declarations  are  admissible, 
it  is  the  duty  of  the  jury  to  weigh  and  consider  them,  and 
give  them  such  weight  only  as  they  are  entitled  to  reeeive  in 
view  of  all  the  circumstances  in  evidence.  They  are  not 
required  blindly  to  receive  them  as  true,  but  to  consider  whether 
they  were  made  in  good  faith  and  are  true,  or  only  for  the  pur- 
pose of  screening  himself  from  prosecution,  when  made  by  the 
accused.  Nor  should  they  overcome  other  reliable  evidence 
inconsistent  with  their  truth. 

It  is  insisted  that  the  possession  of  property  soon  after  it  is 
stolen  is  not,  of  itself,  prima  facie  evidence  that  it  was  stolen 
by  the  person  in  whose  possession  it  is  found,  and  the  case  of 
Conkwright  v.  The  People,  35  111.  204,  is  referred  to  in  support 
of  the  position.  If  the  case  announces  such  a  rule,  it  is  too 
broad  and  should  be  limited.  In  that  case,  the  property  was 
found  in  the  store  of  the  accused,  to  which  other  persons  had 
access,  and  the  opinion  was  written  in  reference  to  an  instruc- 
tion given  in  that  case.  What  should  have  been  said  was, 
that  such  possession,  while  it  is  prima  facie  evidence  of  guilt, 
when  it  is  explained  by  other  evidence  or  the  surrounding  cir- 
cumstances, should  not  control.  If  the  possession  is  recent 
after  the  theft,  and  there  are  no  attendant  circumstances,  or 
other  evidence  to  rebut  the  presumption  or  to  create  a  reas- 
onable doubt  of  guilt,  the  mere  fact  of  such  possession  would 
warrant  a  conviction.  A  careful  reading  of  the  opinion,  we 
think,  will  show  that  such  is  its  scope,  although  some  expres- 
sions are  used  that  may  render  such  a  meaning  doubtful.     All 


408  McGoon  et  at.  v.  Shirk.  [Sept.  T., 

Syllabus. 

the  books  agree  that  a  recent  possession,  after  the  theft,  is  suf- 
ficient to  warrant  a  conviction,  unless  the  attending  circum- 
stances, or  other  evidence,  so  far  overcomes  the  presumption 
thus  raised,  as  to  create  a  reasonable  doubt  of  the  prisoner's 
guilt,  when  an  acquittal  should  follow. 

For  the  error  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Judgment  reversed. 


Richard  H.  McGoon  et  ah 

v. 

John  Shirk. 


1.  Chancery — removal  of  incumbrance  on  the  application  of  the  debtor. 
A  party  who  has  placed  an  incumbrance  upon  his  property,  as  by  a  deed 
of  trust,  may  come  into  a  court  of  equity  to  obtain  the  removal  of  the 
incumbrance,  by  compelling  the  creditor  to  accept  payment  of  the  debt 
upon  the  terms  and  in  the  manner  the  debtor  is  entitled  to  discharge  the 
same,  according  to  the  proper  legal  construction  of  their  contract. 

2.  Contracts  specifically  payable  in  gold — application  of  the  legal  tender 
act.  In  an  action  upon  a  contract  payable  in  gold  and  silver,  entered  into 
prior  to  the  passage  of  the  legal  tender  act  of  February  25,  1862,  it  has 
been  held,  that  under  that  act,  damages  may  be  properly  assessed  and  judg- 
ment rendered,  so  as  to  give  full  effect  to  the  intention  of  the  parties  as  to 
the  medium  of  payment,  and  where  it  appears  to  be  the  clear  intent  of  a 
contract  that  payment  or  satisfaction  shall  be  made  in  gold  and  silver,  dam- 
ages should  be  assessed  and  judgment  rendered  accordingly. 

3.  Express  contracts  to  pay  in  coined  dollars  can  only  be  satisfied  by  the 
payment  of  coined  dollars.  They  are  not  "  debts  "  which  may  be  satisfied 
by  the  tender  of  United  States  notes. 

4.  In  the  application  of  this  rule,  no  distinction  is  made  as  to  the  time 
when  such  contracts  may  have  been  entered  into. 

5.  So  where  a  promissory  note  was  payable,  in  terms,  in  American  gold, 
such  note  having  been  executed  subsequent  to  the  passage  of  the  legal  ten- 
der act,  on  an  application  of  the  maker,  who  had  given  a  deed  of  trust  to 
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secure  the  note,  to  a  court  of  equity,  to  be  relieved  from  making  payment 
in  gold,  and  to  compel  the  holder  to  receive  legal  tender  notes  in  discharge 
thereof,  the  relief  sought  was  denied,  on  the  ground  the  note  could  only  be 
satisfied  by  the  payment  of  gold,  according  to  the  contract. 

6.  Former  decisions.  The  cases  of  Hull  v.  Kohlsaat,  36  111.  130,  WJiet- 
stone  v.  Colley,  ib.  328,  and  Humphrey  v.  Clement,  44  ib.  299,  holding  a 
different  rule,  are  overruled  by  the  cases  of  Bronson  v.  Bodes,  7  Wallace, 
229,  and  Butler  v.  Horwitz,  ib.  258. 

7.  Acts  op  congress  —  construction  —  authority  of  Federal  and  State 
courts.  In  construing  an  act  of  congress,  its  force  and  effect,  the  supreme 
court  of  the  United  States  is  the  highest  and  most  authoritative  tribunal 
known  to  our  laws,  and  its  decisions  in  that  regard  must  override  those  of 
the  supreme  court  of  a  State  on  the  same  subject. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Mr.  David  Sheean,  for  the  appellants 

Mr.  Oliver  C.  Gray  and  Messrs.  Small  &  Miller,  for 
the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record  is,  can  a  promissory 
note,  payable,  in  terms,  in  American  gold,  be  discharged  by  a 
tender  of  United  States  treasury  notes,  such  promissory  note 
having  been  executed  subsequent  to  the  passage  of  the  act  of 
February  25,  1862,  called  the  legal  tender  act? 

This  court  had  occasion,  so  far  back  as  1864,  to  examine 
this  question.  The  first  case  was  that  of  Hull  v.  Kohlsaat,  36 
111.  130,  which  was  an  action  at  law  on  a  note  of  this  tenor: 
"  Six  months  after  date,  I  promise  to  pay  to  Alfred  Hull,  or 
order,  seventy-five  dollars,  with  ten  per  cent  interest,  without 
defalcation,  for  value  received  in  American  gold,"  and  dated 
April  1,  1862.     It  was  there  held,  the  note  was  not  specifically 
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payable  in  American  gold,  but,  if  the  words  "in  American 
gold "  had  immediately  followed  the  word  "  dollars/7  in  the 
note,  then  it  might  have  been  payable  in  American  gold  or  its 
equivalent,  but  being  connected  with,  and  following  immedi- 
ately after,  the  words  "  value  received,"  they  relate  to  these 
latter  words — they  point  out  what  was  the  value  which  the 
maker  had  received  from  the  payee. 

The  next  case  was  that  of  Whetstone  v.  Colley,  36  111.  328. 
There  the  note  was  as  follows :  "  On  or  before  the  first  day 
of  March  next,  for  value  received,  I  promise  to  pay  Thomas 
Colley  $150,  with  ten  per  cent  interest  from  date,  in  gold., 
July  17,  1862." 

This  note  was  counted  on  as  a  contract  to  deliver  one  hun- 
dred and  fifty  gold  dollars,  and  interest,  averring  that  these 
were  of  the  value  of  $500.  There  was  also  a  count  on  the 
note,  as  a  promissory  note,  averring  the  value  of  the  $150  in 
gold,  and  interest,  to  have  been  $500  at  the  maturity  of  the 
note.  There  was  also  a  count  in  indebitatus  assumpsit  for  gold 
sold  and  delivered ;  gold  coin  sold  and  delivered ;  bullion  sold 
and  delivered ;  money  lent,  and  interest. 

It  was  proved  on  the  trial,  that  gold  was  loaned  to  the 
maker  of  the  note,  and  that,  at  the  date  of  the  transaction, 
gold  was  at  a  premium  of  sixty-seven  cents  over  United  States 
legal  tender  notes. 

On  this  evidence,  the  court  assessed  the  damages  of  the 
plaintiff  at  $235.50. 

On  appeal  to  this  court,  it  was  held,  the  court  erred  in  the 
measure  of  damages,  and  that  a  judgment  on  a  promissory 
note,  payable  in  gold,  in  express  terms,  could  be  entered  up  for 
the  face  of  the  note,  and  interest,  in  dollars  only,  and  that  the 
value  of  gold  over  legal  tender  notes  was  not  a  subject  for 
consideration  in  an  action  brought  on  such  a  note. 

The  next  case  was  Humphrey  v.  Clement,  44  111.  299,  in 
chancery,  for  the  specific  performance  of  a  contract  for  the 
sale  and  conveyance  of  a  tract  of  land,  in  which,  by  its  tenor, 
the  purchase  money  was  to  be  paid  in  gold. 
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It  was  held,  the  contract  could  be  discharged  by  the  pay- 
ment of  the  price  agreed  upon  in  legal  tender  notes,  and  a 
specific  performance  was  decreed,  such  notes  having  been  ten- 
dered in  performance. 

These  cases  announced  the  view  this  court  entertained  and 
endeavored  to  enforce  by  such  arguments  as  were  deemed 
sound  and  applicable. 

The  record  before  us  shows  an  application  by  the  debtor 
party  to  chancery,  to  relieve  him  from  paying  a  note,  the  con- 
sideration of  which  was  American  gold  loaned  to  him  by  the 
appellant,  on  his  written  promise  to  pay  the  same  in  like  coin, 
and  to  compel  appellant  to  receive  legal  tender  notes  in  dis- 
charge thereof. 

On  the  authority  of  the  cases  cited,  we  should  have  been 
compelled  to  hold,  the  maker  of  the  note  had  this  right,  and 
that  he  might  come  into  a  court  of  equity  to  enforce  it.  That  a 
party  who  has  placed  an  incumbrance  upon  his  property,  as  in 
this  case,  by  a  deed  of  trust,  may  come  into  a  court  of  equity 
to  obtain  the  removal  of  the  incumbrance,  will  not  be  denied ; 
and  so  coming,  he  must  have  the  principles  of  law,  when  they 
apply,  administered  to  him. 

Since  the  decision  of  these  cases,  the  questions  involved  in 
them  have  been  considered  and  determined  by  the  supreme 
court  of  the  United  States,  in  two  cases,  the  conclusions  in 
which  are  directly  opposed  to  the  views  we  have  expressed  in 
the  cases  cited. 

The  first  case  is  Bronson  v.  Bodes,  7  Wallace,  229,  and  the 
other,  Butler  v.  Horioitz,  ib.  258. 

In  the  case  first  named,  the  contract  was  entered  into  pre- 
vious to  the  passage  of  the  legal  tender  act  of  February  25, 
1862,  and  was  for  the  payment  of  a  certain  sum  in  gold  and 
silver  coin,  lawful  money  of  the  United  States,  and  the  ques- 
tion was,  "  Was  Bronson  bound  by  law  to  accept  from  Rodes 
United  States  notes  equal  in  nominal  amount  to  the  sum  due 
him,  as  full  performance  and  satisfaction  of  a  contract  which 
stipulated  for  the  payment  of  that  sum  in  gold  and  silver  coin, 
lawful  money  of  the  United  States  ?" 
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This  question  was  fully  argued  by  the  Chief  Justice,  in 
delivering  the  opinion  of  the  majority  of  the  court,  and  was 
answered  by  saying,  that  upon  a  reasonable  construction  of  the 
legal  tender  act,  compared  with  other  acts  of  congress,  it  must 
be  held  to  sustain  the  proposition,  that  express  contracts  to  pay 
coined  dollars  can  only  be  satisfied  by  the  payment  of  coined 
dollars.  They  are  not  "  debts  "  which  may  be  satisfied  by  the 
tender  of  United  States  notes. 

In  the  subsequent  case  of  Butler  v.  Horwitz,  supra,  which  was 
an  action  upon  a  contract  payable  in  gold  and  silver,  entered 
into  prior  to  the  passage  of  the  legal  tender  act,  the  majority 
of  the  court  say,  referring  to  the  case  of  Bronson  v.  Bodes, 
supra,  that  under  the  existing  laws  of  which,  in  respect  to  legal 
tender,  the  constitutionality  is  assumed,  damages  may  be  prop- 
erly assessed  and  judgment  rendered,  so  as  to  give  full  effect 
to  the  intention  of  parties  as  to  the  medium  of  payment,  and 
when  it  appears  to  be  the  clear  intent  of  a  contract,  that  pay- 
ment or  satisfaction  shall  be  made  in  gold  and  silver,  damages 
should  be  assessed  and  judgment  rendered  accordingly. 

No  distinction  is  made  as  to  the  time  when  such  contracts 
may  have  been  entered  into.  The  intent  of  the  parties  is  to 
govern,  and  if  it  clearly  appears  the  intention  was  to  pay  in 
gold,  the  court  will  so  enforce  the  contract. 

In  construing  an  act  of  congress,  its  force  and  effect,  the 
supreme  court  of  the  United  States  is  the  highest  and  most 
authoritative  tribunal  known  to  our  laws,  and  to  which  other 
courts  habitually  defer.  Decisions  of  that  court,  on  the  mean- 
ing of  an  act  of  congress,  must  override  those  of  the  supreme 
court  of  a  State  on  the  same  subject,  and  the  decisions  cited 
overrule  those  of  this  court  in  Hull  v.  Kohlsaat,  Whetstone  v. 
Colley,  and  Humphrey  v.  Clement,  supra,  and  must  be  regarded 
as  declaring  the  law  of  this  case.  The  note  was  payable  in 
American  gold,  and  in  that  medium  alone,  without  the  consent 
of  the  payee,  could  it  be  paid  and  satisfied.  The  court  erred 
in  holding  the  tender  of  treasury  notes  sufficient,  and  a  com- 
pliance with  the  contract,  and  for  this  error  the  decree  must  be 
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reversed.  As  the  bill  contains  no  equity,  it  must  be  dismissed, 
and  appellant  remitted  to  his  rights  under  the  deed  of  trust. 
Appellant  will  recover  his  costs. 

Decree  reversed. 


Hannah    Strother 

v. 

Eobert  Law. 


1.  Married  women — of  a  power  of  sale  in  a  mortgage — barring  equity 
of  redemption  by  such  sale.  It  is  competent  for  a  married  woman  to  join  her 
husband  in  the  execution  of  a  mortgage  upon  land  owned  by  him,  which 
shall  confer  upon  the  mortgagee  and  his  assigns  the  power  to  make  sale  of 
the  premises,  in  case  of  default  in  payment,  without  a  decree  for  that  pur- 
pose, so  that  a  sale  under  such  power  shall  operate  to  bar  the  equity  of 
redemption,  not  only  of  the  husband,  but  also  of  the  wife,  in  case  she  sur- 
vives her  husband. 

2.  Mortgage — construction  tJiereof  as  to  the  interest  which  shall  pass 
thereby.  The  habendum  clause  of  a  mortgage  containing  a  power  of  sale  in 
the  mortgagee,  passed  "  all  the  right,  title,  interest,  claim,  demand  and  equity  " 
of  the  mortgagors  in  the  premises ;  this  was  held  to  embrace  all  possible 
interest  the  mortgagors  could  have,  including  their  equity  of  redemption,  so 
that  a  sale  under  the  power  would  operate  to  cut  off  their  right  to  redeem. 

3.  Power  of  sale  in  a  mortgage — whether  revoked  by  the  death  of  the 
mortgagor.  Where  a  mortgage  confers  upon  the  mortgagee  and  his  assigns 
the  power  to  make  sale  of  the  premises  in  case  of  default  in  payment,  and 
to  convey  to  the  purchaser,  that  is  a  power  coupled  with  an  interest  in  the 
estate,  and  to  be  executed  in  the  name  of  the  grantee,  not  of  the  grantor, 
and  is  irrevocable,  remaining  unaffected  by  the  death  of  the  mortgagor  prior 
to  its  being  exercised. 

4.  Same — execution  of  the  power  by  an  assignee.  Where  a  mortgage  gives 
to  the  mortgagee  or  his  assigns  power  to  sell  in  case  of  default  in  paj^ment, 
an  assignment  of  the  note  secured  by  the  mortgage  will  vest  the  power  of  sale 
in  the  assignee. 

5.  Same — designation  of  place  of  giving  notice — construction  thereof  A 
mortgage  containing  a  power  of  sale,  required  the  notice  of  the  sale  to  be 
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published  "  in  a  newspaper  printed  in  the  Chicago  Times.'1''  In  a  proceed- 
ing attacking  the  sale,  it  was  proven  the  notice  was  published  in  the  Chi- 
cago Times,  a  newspaper  published  in  the  city  of  Chicago,  and  that  there 
was  but  one  newspaper  of  that  name  published  in  that  city.  The  words 
"  The  Chicago  Times"  were  inserted  in  the  printed  blank  in  the  mortgage 
usually  left  to  be  filled  with  the  name  of  the  place  where  the  newspaper 
was  published :  Held,  the  requirement  should  be  construed  to  mean  that  the 
notice  should  be  published  in  the  Chicago  Times,  a  newspaper  published  in 
Chicago. 

6.  Same — of  sales  upon  credit.  Where  a  mortgage,  which  confers  the 
power  of  sale  upon  the  mortgagee,  requires  such  sale  to  be  made  for  cash, 
such  requirement  must  be  complied  with,  and  the  sale  can  not  properly  be 
made  upon  credit. 

7.  Though  the  mortgagee  may,  at  the  sale,  give  a  credit  upon  that  por- 
tion of  the  proceeds  which  will  be  coming  to  him,  without  violating  the 
terms  of  the  mortgage  in  that  regard. 

8.  But  the  mere  delay  of  a  few  days  in  closing  the  transaction,  by  the 
making  of  the  deed  and  payment  of  the  money,  such  delay  not  being  unrea- 
sonable under  the  circumstances,  will  not  be  regarded  as  the  giving  of  a 
credit  to  the  purchaser. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  Charles  C.  Bonney,  for  the  plaintiff  in  error. 

Mr.  John  N.  Jewett,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error,  as  widow  of  Bolton  F.  Strother, 
deceased,  claims  the  right  to  redeem  and  to  have  dower  in  cer- 
tain premises  described  in  the  bill,  which  were  sold  under  a 
mortgage,  executed  by  her  and  her  late  husband,  to  Van  H. 
Higgins.  It  is  not  doubted  that  the  mortgage,  in  its  execution 
and  acknowledgment,  was  sufficient  to  convey  all  the  right, 
title  and  interest  of  the  parties,  and  to  bar  their  equity  of 
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redemption,  if  the  same  was  legally  foreclosed.  It  was  sought  • 
to  foreclose  the  mortgage  by  a  sale  out  of  court,  under  a  clause 
contained  therein,  conferring  an  irrevocable  power  on  the  mort- 
gagee and  his  assigns  for  that  purpose.  A  sale  was  made  under 
the  authority  contained  in  the  mortgage,  and  deed  executed  by 
the  mortgagee  and  his  assignee  to  the  defendant's  grantor. 
The  words  used  in  the  habendum  are,  "  all  the  right,  title,  inter- 
est, claim,  demand  and  equity,"  and  it  would  seem  that  the 
words  used  are  broad  and  comprehensive  enough  to  convey  all 
possible  interest  the  parties  could  have  in  the  premises,  inclu- 
ding the  equity  of  redemption. 

The  sale  was  not  made,  however,  until  after  the  death  of  the 
mortgagor,  Bolton  F.  Strother,  and  the  power  to  make  the  sale 
after  his  death  is  questioned.  It  is  true,  that  a  mere  simple 
power,  or  naked  power,  as  it  is  generally  termed,  to  do  a  thing 
in  the  name  of,  and  for  the  benefit  of  another,  ceases  at  the 
death  of  the  grantor.     Such  is  a  letter  of  attorney. 

But  if  the  power  is  coupled  with  an  interest  on  an  estate  on 
which  the  power  is  to  be  exercised,  and  is  to  be  executed  in  the 
name  of  the  grantee,  then  such  power  is  deemed  a  part  of  the 
estate,  and  is  not  dependent  on  the  life  of  the  grantor.  And 
of  this  nature  is  a  power  to  sell  contained  in  a  mortgage  deed, 
on  default  of  payment.  Such  power  is  there  coupled  with  an 
interest  in  the  estate  itself,  and  does  not  become  inoperative  by 
reason  of  the  death  of  the  mortgagor.  The  case  of  Bergen  v. 
Bennett,  1  Caine's  Cases,  1,  is  in  point.  That  was  a  bill  filed 
to  redeem  from  a  mortgage  sale,  on  the  ground  that  the  power 
was  executed  after  the  death  of  the  mortgagor.  In  that  case, 
the  party  mortgaged  the  estate  as  collateral  security,  and  gave 
authority  to  the  grantee  to  sell  the  estate  absolutely  ;  and  the 
court,  in  a  very  elaborate  opinion,  held  that  the  grantee  might 
sell  the  estate,  notwithstanding  the  death  of  the  grantor.  The 
court,  in  that  case,  defined  with  great  accuracy,  the  distinction 
between  naked  powers,  and  powers  coupled  with  an  interest. 
The  learned  judge  says,  "  a  power  simply  collateral,  and  with- 
out interest,  or  a  naked  power,  is  when  to  a  mere  stranger 
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authority  is  given  to  dispose  of  an  interest  in  which  he  had 
not,  before,  nor  hath  by  the  instrument  creating  the  power,  any 
estate  whatever.  But  when  power  is  given  to  a  person  who 
derives  under  the  instrument  creating  the  power,  or  otherwise, 
a  present  or  future  interest  in  the  land,  it  is  a  power  relating  to 
the  land." 

In  the  case  of  Hunt  v.  Rousmaniere,  2  Mason,  244,  Mr.  Jus- 
tice Stoey  cites  the  case  of  Bergen  v.  Bennett,  as  certainly  good 
law,  and  as  illustrating  the  distinction  between  naked  powers 
and  powers  coupled  with  an  interest,  and  in  commenting  on  the 
case,  says :  "  but  if  he  (the  grantee)  did  sell,  in  whose  name 
was  the  deed  to  be  made  ?  Plainly  not  in  the  name  of  the 
grantor,  for  he  was  dead  ;  but  in  the  name  of  the  grantee,  as 
his  own  act,  in  virtue  of  his  power,  and  as  having  an  interest 
in  the  estate  conveyed." 

In  the  case  before  us,  the  power  is  irrevocable.  It  was 
coupled  with  an  interest  in  the  grantee,  in  the  estate  conveyed, 
and  was  to  be  executed  in  the  name  of  the  grantee,  and  not  in 
the  name  of  the  grantor,  and  was  not,  therefore,  affected  by  the 
death  of  the  mortgagor.  The  grantee  has  an  interest  in  the 
power,  as  well  as  the  estate,  and  if  the  same  could  not  be  exe- 
cuted after  the  death  of  the  grantor,  it  would  defeat  and  destroy 
the  value  of  such  securities.  The  sale  was  made  in  1862,  con- 
sequently is  not  affected  by  the  act  of  1869.  Gross'  Statute, 
93,  sec.  62. 

Several  objections  are  taken  to  the  regularity  of  the  sale,  but 
the  one  most  relied  on  is,  that  the  sale  was  made  by  the 
assignee  of  the  mortgagee.  This  objection  is  met  and  fully 
answered  by  the  case  of  Pardee  v.  Lindley,  31  111.  174,  and  it 
is  hardly  necessary,  now,  to  discuss  it  again  as  an  original 
question.  It  was  there  held,  that  where  the  mortgage  gives  to 
the  mortgagee,  or  his  assigns,  power  to  sell  upon  default  in 
payment,  an  assignment  of  the  note  secured  by  the  mortgage, 
will  vest  the  power  of  sale  in  his  assignee.  The  rule  there 
stated  may  be  said  to  be  the  settled  law  of  this  State,  and  has 
been   so   long  acted  on  and  acquiesced  in,  that  any  marked 
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departure  from  it  now  would  be  disastrous  to  the  rights  of  par- 
ties who  have  acquired  property  under  it.  The  rule,  however, 
rests  on  good  authority,  and  we  see  no  good  reason  for  changing. 
4  Kent's  Com.  146,  327;  Wilson  v.  Troup,  2  Cowen,  197;  2 
Wash,  on  Eeal  Prop.  324,  sec.  30 ;  Sargent  v.  Howe,  21  111.  148  ; 
Vanzant  v.  AUman,  23  111.  30  ;  Bergen  v.  Bennett,  1  Caine's 
Cases,  1. 

The  sale  here  was  made  in  exact  conformity  to  the  rule  laid 
down  in  Pardee  v.  Lindley,  and  that  case  must  be  held  to  con- 
trol this.  By  the  express  terms  of  the  mortgage,  the  assignee 
was  authorized  to  make  the  sale,  which  he  did  do,  and  executed 
to  the  purchaser  a  deed  in  pursuance  thereof.  In  accordance 
with  the  terms  of  the  mortgage,  Higgins,  the  mortgagee,  also 
executed  a  deed  to  Corwith,  the  purchaser,  which  must  be  held 
to  invest  him,  and  consequently  his  grantee,  Law,  with  the 
absolute  title,  if  the  sale  was  otherwise  regular. 

It  is  further  objected,  that  the  provision  of  the  mortgage  for  a 
newspaper  notice,  is  void  for  uncertainty  as  to  the  designation  of 
the  place  of  publication,  the  phrase  used  being,  a  newspaper 
published  in  "  The  Chicago  Times." 

It  is  not  denied  that  the  notice  was,  in  fact,  printed  in  "  The 
Chicago  Times,"  a  newspaper  published  in  Chicago,  and  for  the 
requisite  length  of  time.  Some  minor  objections  are  taken  to 
the  form  of  the  publication  notice.  The  objection  most  seri- 
ously urged,  is,  the  uncertainty  of  the  place  where  the  notice 
is  to  be  published.  The  evidence  discloses  that  the  mortgage, 
except  the  printed  matter,  is  in  the  hand  writing  of  the  mort- 
gagor, Strother.  He  evidently  intended  to  provide  the  particu- 
lar newspaper,  of  all  the  papers  published  in  Chicago,  in  which 
the  notice  should  be  published,  viz :  " The  Chicago  Times" 
The  language  used  can  have  no  other  meaning,  and  certainly 
makes  no  other  impression  on  the  mind.  It  requires  no  forced 
construction  to  hold  that  the  words  used  mean  that  the  notice 
shall  be  published  in  "  The  Chicago  Times,"  a  newspaper  pub- 
lished in  Chicago.  The  evidence  shows  that  a  newspaper  of 
that  name  was  then  published  in  Chicago,  and  but  one  of  that 
27— 54th  III. 
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name.  Its  meaning  is  not  doubtful  when  we  remember  that 
the  words,  "  The  Chicago  Times"  are  inserted  in  the  blank 
usually  left  to  be  filled  with  the  name  of  the  place  where  the 
newspaper  is  published. 

It  is  also  urged,  as  a  fatal  objection  to  the  sale,  that  a  pri- 
vate credit  was  given  to  the  purchaser.  If  the  evidence  showed 
that  this  objection  was  founded  in  fact,  it  would  present  a  seri- 
ous question  for  consideration.  The  express  terms  of  the  mort- 
gage required  the  sale  to  be  made  for  cash  in  hand,  and  neither 
the  mortgagee  nor  his  assignee  could  vary  the  terms  of  the 
mortgage  in  that  respect.  It  is  a  uniform  rule  that  the  power 
must  be  strictly  pursued.  Though  if,  at  the  sale,  the  mortga- 
gee chooses  to  give  a  credit  for  the  amount  due  him,  it  would 
not  be  inconsistent  with  the  terms  of  the  mortgage. 

We  do  not  understand,  from  the  evidence,  that  any  credit,  in 
fact,  was  given  to  the  purchaser.  The  notice  specified  that  the 
sale  would  be  for  cash,  and  the  terms  announced  at  the  sale 
were  the  same.  There  was  some  delay  in  closing  up  the  trans- 
action, after  the  sale,  which  is  fully  explained  by  the  evidence. 

Mr.  Drummond,  the  assignee,  resided  at  Toledo.  He  came 
to  Chicago  to  make  the  sale,  and  returned  perhaps  the  next 
day.  The  deed  was  prepared  in  Chicago,  and  forwarded  to  him 
at  his  home  to  be  executed.  In  a  short  period  of  time  the 
deed  was  returned,  executed,  and  it  was  delivered  and  the 
money  paid  without  any  unreasonable  delay. 

We  are  of  opinion  that  the  objections  urged  against  this 
sale,  without  commenting  on  all  of  them,  are  unavailing. 

The  equity  of  redemption  of  parties,  including  that  of  a 
married  woman,  who  has  joined  in  a  mortgage  duly  executed, 
may  be  as  effectually  barred  by  a  sale  regularly  made  out  of 
court,  under  a  power  of  sale,  coupled  with  an  interest,  as  under 
a  sale  by  a  decree  in  chancery.  It  is  the  solemn  agreement  of 
parties  competent  to  contract,  that  their  equity  of  redemption 
shall  be  so  foreclosed  and  forever  barred,  and  we  can  perceive 
no  reason,  in  law  or  equity,  why  they  should  not  be  bound. 

The  bill  was  properly  dismissed,  and  the  decree  is  affirmed. 

Decree  affirmed. 
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Christopher  H.  Johnson 

v. 

Charles  W.  Wilson. 


1.  Action  at  law — by  one  partner  against  another.  One  partner  can 
not  maintain  an  action  at  law  against  his  co-partner  for  a  misappropriation 
of  the  partnership  funds. 

2.  An  action  at  law  will  not  lie  by  one  partner  against  the  other  for  the 
correction  of  mistakes  made  in  their  settlement  on  a  dissolution  of  the  firm. 

3.  Neither  can  one  partner  enforce  payment  in  an  action  at  law  against 
his  co-partner  for  the  share  of  rent  due  the  former  by  the  firm,  for  the  use 
of  a  building  owned  by  him. 

4.  Defense  at- law — as  between  partners.  So  where  in  an  action  on  a 
promissory  note  given  by  one  partner  to  his  co-partner  on  the  settlement 
of  their  partnership  affairs,  the  defendant  offered  to  prove,  under  a  plea  of 
set  off,  that  a  mistake  was  made  in  the  settlement,  and  that  the  plaintiff's 
share  of  the  rent  due  the  defendant  by  the  firm  for  the  use  of  a  store  owned 
by  him,  was  accidentally  omitted  from  the  settlement,  it  was  held,  unless 
there  was  an  adjustment  of  these  items  and  a  promise  by  the  plaintiff  to 
pay,  they  constituted  no  defense  at  law. 

5.  Set  off— failure  of  consideration.  Even  if  they  could,  in  any  man- 
ner, be  used  as  a  defense  to  the  action  on  the  note,  they  were  admissible 
only  as  showing  a  failure  of  consideration  and  not  as  a  set  off. 

6.  Failure  of  consideration— how  availed  of  And  that  defense  can 
be  made  only  under  a  plea  of  failure  of  consideration,  total  or  partial,  as 
the  case  may  be. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Hannaman,  Kretzinger  &  Hannaman,  for  the 
appellant. 

Mr.  P.  H.  Sanford,  for  the  appellee. 


420  Johnson  v.  Wilson.  [Sept.  T., 

Opinion  of  the  Court. 
Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Knox  cir- 
cuit court,  by  appellee  against  appellant,  to  recover  upon  a 
promissory  note  made  by  appellant,  bearing  date  Feb.  5,  1868, 
whereby,  twelve  months  after  date,  for  value  received,  he 
promised  to  pay  appellee,  or  order,  $850,  without  interest  till 
after  the  first  of  September,  1868,  and  after  that,  interest  at  eight 
per  cent. 

Appellant  filed  the  general  issue,  and  a  plea  of  set  off  for 
work  and  labor,  for  materials  and  other  necessary  things  found 
and  provided,  used  and  applied  in  and  about  said  work  and 
labor  for  plaintiff,  for  goods,  wares  and  merchandise  sold  and 
delivered,  for  money  had  and  received  and  due  and  owing  by 
plaintiff,  and  money  due  upon  account  stated ;  to  which  appel- 
lee filed  replication  and  issue  was  joined. 

Appellant  filed  his  affidavit,  and  moved  for  a  continuance  of 
the  cause,  which  was  refused  by  the  court,  exception  taken, 
and  which  ruling  is  assigned  for  error. 

Upon  the  trial,  appellant  offered  himself  as  witness,  and  tes- 
tified in  substance :  That  the  note  given  in  evidence  by  the 
plaintiff,  was  given  on  a  settlement  of  their  partnership  accounts 
in  the  grocery  business,  at  the  time  of  dissolution,  for  plain- 
tiff's half  interest  in  the  store,  and  his  interest  in  every  thing 
in  the  business ;  that  they  were  in  partnership  in  the  grocery 
business ;  did  not  get  along  very  well  together ;  agreed  to  dis- 
solve partnership  by  appellant  buying  him  out ;  that  he  gave 
appellee  this  note  for  his  interest  in  the  partnership ;  that  he 
supposed  it  was  correct,  but  after  it  was  given  was  informed 
it  was  not ;  saw  plaintiff  an  hour  or  two  after  the  note  was 
given,  and  after  he  had  been  informed  by  Mr.  Clark,  told  Wil- 
son of  the  mistake,  who  said  he  would  look  over  the  accounts, 
and  if  there  was  any  mistake  he  would  rectify  it ;  but  that  he 
left  on  the  next  train ;  that  appellee  was  to  pay  at  the  rate  of 
l  a  year,  as  rent  for  the  store ;  appellant  owned  the  store ; 
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the  rent  was  never  paid  or  settled ;  that  they  were  equal  part- 
ners, and  the  firm  was  to  pay  him  at  the  rate  of  $300  per  annum 
for  rent  of  building,  and  was  charged  accordingly. 

Appellant's  counsel  then  asked,  who  was  bookkeeper  of  the 
firm,  who  made  the  statement  upon  which  he  purchased  plain- 
tiff's interest  from  the  firm  books,  and  what  was  the  amount 
of  mistake  which  plaintiff  made  in  such  statement  to  him? 
This  was  objected  to  by  appellee's  counsel  as  not  pertinent  to 
the  issue,  and  the  objection  was  sustained  by  the  court.  Appel- 
lant then  offered  to  prove,  by  his  own  testimony,  that,  while 
they  were  in  partnership,  appellee  kept  the  books  of  the  firm, 
made  the  statement  from  the  books  which  he  had  kept  upon 
which  the  settlement  was  made,  the  partnership  dissolved  and 
the  note  given;  that  after  the  note  was  given,  one  Clark 
informed  appellant  that  he  (Clark)  and  appellee  had  examined 
the  books  of  the  firm,  and  found  a  mistake  of  $172,  and  that 
on  the  settlement,  the  rent  of  the  store  was  left  out  by  mistake. 
This  offer  was  objected  to  by  appellee's  counsel,  excluded  by  the 
court  and  exceptions  taken. 

The  affidavit  for  continuance  set  forth,  substantially,  the 
same  facts  and  line  of  defense  as  offered  on  the  trial,  except,  in 
addition  to  those  offered  at  the  trial,  the  affidavit  states  that  appel- 
lant expected  to  prove  that  appellee  took  divers  sums  of  money 
from  the  drawer,  which  were  not  accounted  for ;  that  he  was 
charged  with  having  done  so,  and  did  not  deny  it.  The  ques- 
tion, therefore,  is,  whether  a  court  of  law  should  take  cognizance 
of  such  matters,  viz. :  misappropriation  of  moneys  by  one  part- 
ner, the  correction  of  mistakes  in  their  settlement,  and  the 
enforcement  of  payment,  by  appellee,  of  his  share  of  rent, 
which  both  parties,  as  a  firm,  owed  to  appellant,  the  owner  of 
the  building  used  for  a  store?  It  is  not  shown,  nor  was  it 
offered  to  be  shown,  that  there  was  an  adjustment  of  these 
items,  and  a  promise  by  appellee  to  pay.  But  on  the  contrary, 
when  he  was  informed  of  the  mistake,  he  said  he  would  look 
over  the  account,  and  if  there  was  any  mistake  he  would  rec- 
tify it ;  and  he  left  on  the  next  train. 
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How  could  appellant  maintain  an  action  at  law  against  his 
co-partner,  to  recover  the  rent  of  a  store  which  he  owned  and 
furnished  for  the  use  of  the  firm  ?  One  partner  can  not,  at 
law,  maintain  a  suit  against  his  co-partners,  to  recover  the 
amount  of  money  he  has  paid  for  the  partnership,  since  he  can 
not  sue  them  without  suing  himself,  also,  as  one  of  the  partner- 
ship.    1  Story  Eq.  Jur.  681. 

There  is  no  difference  between  money  paid  for  the  partner- 
ship, and  a  building  furnished  for  it  at  a  given  rental,  to  be 
paid  by  the  firm.  Besides,  if  the  matters  in  question  could,  in 
any  manner,  be  used  as  a  defense  to  the  action  on  the  note, 
they  were  admissible  only  as  showing  a  failure  of  consideration, 
and  not  as  a  set  off.  But  that  defense  can  be  given  only  under 
a  plea  of  failure,  total  or  partial,  as  the  case  may  be.  This  has 
been  again  and  again  decided  by  this  court.  A  plea  in  bar, 
however,  to  an  action  upon  a  promissory  note,  which  seeks  to 
open  partnership  accounts  for  the  purpose  of  showing  that  there 
was  a  mistake  in  the  note,  and  that  its  consideration  had  failed, 
would  be  bad  on  demurrer,  on  the  ground  that  a  court  of 
equity  has  exclusive  jurisdiction  of  such  matters.  Rogers  v. 
Rogers,  1  Hall  R.  394 ;  Funk  v.  Ryan,  3  Scam.  322. 

The  errors  assigned  not  being  sustainable,  the  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 


Benjamin  F.  Williams 

v. 

The  People  of  the  State  of  Illinois. 


1.  Criminal  law — organization  of  a  grand  jury.  While  it  is  usual,  and 
would  be  more  formal,  to  insert  in  the  record  in  a  criminal  case,  the  names 
of  the  persons  composing  the  grand  jury  who  found  the  indictment,  yet  it 
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is  not  essential,  to  support  a  verdict  of  guilty,  that  the  record  should  affirma- 
tively show  even  that  the  requisite  number  of  grand  jurors  was  present  at 
the  time  of  the  organization  of  the  body. 

2.  So  where  the  record  in  a  case  where  the  defendant  was  convicted 
upon  the  charge  of  murder,  showed  that  the  grand  jury  who  found  the 
indictment  "  was  called,  impanelled  and  sworn,"  and  that  a  foreman  was 
appointed,  it  was  7ield,  the  necessary  intendment  was,  that  the  grand  jury 
so  sworn  was  properly  organized. 

3.  Evidence  in  criminal  cases — in  respect  to  a  conspiracy.  When  life 
and  liberty  are  at  stake,  every  circumstance  connected  with  the  alleged 
crime,  and  which  may  tend  to  excuse  or  palliate  the  conduct  of  the  party 
charged,  or  explain  the  motives,  should  be  submitted  to  the  jury. 

4.  On  the  trial  of  a  party  charged  with  murder,  the  evidence  tended  to 
show  that  the  fatal  blow  was  struck  while  the  prisoner  and  the  deceased 
were  engaged  in  a  fight,  which  was  the  result  of  a  conspiracy  between 
deceased  and  several  others  "  to  clean  out  or  whip  "  tlie  prisoner  and  his 
friends,  the  arrangement  being  that  deceased  should  make  the  attack  upon 
the  prisoner,  which  he  did :  Held,  it  was  competent  for  the  prisoner  to 
prove  what  was  clone  by  the  parties,  in  pursuance  of  that  plan  or  arrange- 
ment, to  carry  into  effect  the  objects  of  the  conspiracy,  if  one  existed. 

5.  Knowledge  of  the  conspiracy  had  come  to  the  prisoner,  and  the  full 
development  of  the  facts,  as  shown  in  the  acts  of  the  parties  in  the  prose- 
cution of  their  unlawful  purpose,  was  proper,  as  tending  to  explain  the 
animus  of  deceased  at  the  time  of  the  conflict,  and  also  to  enable  the  jury 
to  determine  whether  the  prisoner  was  prompted  by  a  reasonable  and  well- 
grounded  belief  that  he  wTas  in  danger  of  losing  his  life,  or  suffering  great 
bodily  harm. 

Writ  of  Error  to  the  Circuit  Court  of  Wayne  county ;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Tanner  &  Casey,  Messrs.  Hanna  &  Conger,  and 
Messrs.  Robinson,  Knapp  &  Shutt,  for  the  plaintiff  in  error. 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
People. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  for  murder,  returned  by  the  grand 
jury  of  White  county,  and  taken  by  change  of  venue  to  Wayne 
county. 

A  trial  was  had  in  the  circuit  court  of  Wayne  county,  and 
the  jury  found  the  plaintiff  in  error  guilty  of  murder,  and 
fixed  the  period  of  his  imprisonment  in  the  penitentiary  at 
the  term  of  fourteen  years. 

Motions  for  new  trial  and  in  arrest  of  judgment  were  made 
and  overruled,  and  thereupon  the  court  pronounced  sentence 
in  accordance  with  the  verdict.  To  reverse  this  judgment,  the 
case  is  brought  before  us  by  writ  of  error. 

It  is  objected,  that  the  record  of  the  White  county  circuit 
court  is  fatally  defective,  in  not  showing  a  proper  organization 
of  the  grand  jury  which  presented  the  indictment,  and  that  it 
should  affirmatively  appear  that  at  least  sixteen  persons  were 
impanelled  and  sworn,  in  open  court,  so  as  to  constitute  full 
compliance  with  the  statute. 

After  the  meeting  of  the  court,  the  record  does  show  that 
"the  grand  jury  was  called,  impanelled  and  sworn;"  that 
Carter  J.  Kelly  was  duly  appointed  and  sworn  as  foreman, 
and  that  the  grand  jury  was  then  charged  by  the  court,  and 
retired  to  consider  of  presentments.  It  is  usual,  and  would  be 
more  formal,  to  insert  the  names  of  the  persons  composing  the 
jury  in  the  record.  The  statute,  however,  does  not  require  it, 
but  only  commands  the  selection  of  twenty -three  persons  by 
the  board  of  supervisors  or  county  court,  and  that  they  shall 
be  summoned  by  the  sheriff — any  sixteen  of  whom  shall  con- 
stitute a  grand  jury.  The  only  duty  imposed  upon  the  circuit 
court,  is,  to  impanel  the  jury,  appoint  a  foreman  and  cause 
the  proper  oath  to  be  administered.  The  record  sufficiently 
shows  that  the  statute  was  complied  with,  when  it  recites  that 
the  grand  jury  was  called,  impanelled  and  sworn,  and  a  fore- 
man appointed.     The  necessary  intendment  is,  that  the  grand 


1870.]  Williams  v.  The  People.  425 

Opinion  of  the  Court. 

jury  so  sworn  was  properly  organized.  In  such  case,  a  rea- 
sonable presumption  must  be  indulged,  that  the  court  performed 
its  duty.  The  court,  then,  properly  overruled  the  motion  in 
arrest,  for  the  alleged  error  in  the  record. 

The  second  error  assigned,  is  the  refusal  of  the  court  to  per- 
mit Thomas  J.  Bogeman  to  answer  certain  questions  pro- 
pounded to  him  during  his  examination  as  a  witness. 

The  evidence  discloses  that  plaintiff  in  error  stabbed  Koontz, 
the  deceased,  with  a  knife,  from  which  wound  he  died.  There 
is  also  evidence  tending  to  prove,  that  at  the  time  of  the  fatal 
stab,  the  parties  were  engaged  in  a  fight ;  that  deceased  had 
advanced  upon  the  prisoner  and  knocked  him  down,  and  that 
deceased  and  four  other  persons  had  conspired  "  to  clean  out 
or  whip  the  Williamses,"  and  that,  by  the  arrangement,  the 
deceased  was  to  assail  the  prisoner. 

The  counsel  for  the  prisoner  asked  the  witness,  Bogeman,  the 
following  questions : 

"  If  there  was  a  conspiracy  or  combination  between  deceased 
and  others,  to  whip  defendant  and  others  mentioned  in  the 
conspiracy,  on  the  day  in  question,  state  what  was  done  by  the 
parties,  in  pursuance  of  that  plan  or  arrangement,  to  carry  into 
effect  the  objects  of  the  conspiracy. 

"Do  you  know  whether  the  arrangement  which  deceased 
told  you  of  on  the  morning  of  the  fight  was  carried  out  ?  If 
so,  state  how. 

"  State  what  you  know,  if  anything,  as  to  how  the  arrange- 
ments entered  into,  if  any  arrangements  were  made,  were  car- 
ried out." 

All  of  them  were  objected  to  by  the  people,  and  the  court 
sustained  the  objection.  To  this  ruling  exceptions  were  taken 
at  the  time. 

If  such  a  combination  existed,  it  was  for  an  unlawful  and 
criminal  purpose,  and  its  full  development  should  have  been 
made  to  the  jury.     This  combination  was  communicated  to 
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the  prisoner,  according  to  the  testimony  of  John  "Williams. 
The  court  allowed  the  fact,  that  a  conspiracy  had  been  formed, 
to  be  proved.  This  was  right,  for  the  purpose  of  manifesting 
the  animus  of  the  deceased  at  the  time  of  the  struggle.  Then 
all  acts  done  by  the  conspirators,  in  the  furtherance  of  a  com- 
mon design — in  the  accomplishment  of  an  unlawful  purpose — 
were  eminently  proper  for  the  consideration  of  the  jury.  Such 
acts  would  have  disclosed  whether  the  agreement  was  mere 
vaunt,  or  a  settled  determination  to  consummate  the  proposed 
plan.  They  would  have  aided  the  jury  materially  in  deter- 
mining whether  the  prisoner  was,  at  the  time  of  the  difficulty, 
prompted  by  a  reasonable  and  well-grounded  belief  that  he 
was  actually  in  danger  of  losing  his  life,  or  suffering  great 
bodily  harm.     Campbell  v.  The  People,  16  111.  17. 

If  the  deceased  and  others  had  deliberately  formed  the  com- 
bination indicated,  and  had  made  arrangements  for  the  prompt 
fulfillment  of  their  common  purpose  in  assailing  the  prisoner, 
all  their  acts  in  connection  therewith  would  serve  to  character- 
ize the  conduct  of  the  deceased  at  the  time  of  the  affray.  The 
inference  would  be  reasonable  that  the  prisoner  was  sought  for 
the  purpose  of  executing  the  common  design. 

When  life  and  liberty  are  at  stake,  every  circumstance  con- 
nected with  the  alleged  crime,  and  which  may  tend  to  excuse 
or  palliate  the  conduct  of  the  party  charged,  or  explain  the 
motive,  should  be  submitted  to  the  jury. 

We  think  the  questions  were  proper,  and  should  have  been 
answered. 

As  this  case  will  have  to  be  reversed  and  sent  back  for  a  new 
trial,  we  forbear  any  comment  upon  the  evidence. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


1870.]  Garfield  v.  Huls  et  al.  427 

Syllabus.     Opinion  of  the  Court. 

F.  Green  Garfield 

v. 
Azariah  Huls  et  al. 


1.  Contracts — work  improperly  done — damages  resulting  therefrom.  In 
an  action  to  recover  the  price  for  threshing  a  lot  of  clover  seed  by  the  plain- 
tiff for  the  defendant,  it  was  held,  if  the  plaintiff  was  employed  for  that 
purpose  he  was  bound  to  execute  it  in  a  workmanlike  manner,  and  if, 
through  his  negligence,  want  of  skill,  or  defective  machinery,  the  work  was 
done  in  such  manner  that  the  defendant  suffered  damage  thereby,  the 
amount  of  such  damage  should  be  deducted  from  the  price  agreed  to  be 
paid  for  the  work. 

2.  And  though  the  defendant  may  have  accepted  the  work  done,  without 
complaint  at  the  time,  but  without  having  an  opportunity  of  inspection, 
still  it  was  competent  for  him  to  show  the  defective  character  of  the 
machinery,  and  of  the  work  done,  and  his  defense  could  be  made  available 
to  the  extent  of  the  damage  suffered  by  him  on  account  thereof. 

3.  Question  of  law  or  fact — waiver.  Where  the  defendant  in  an 
action  for  work  and  labor,  seeks  to  defend  on  the  ground  that  the  work  was 
so  unskillfully  and  negligently  done  that  he  has  suffered  damage  by  reason 
thereof,  it  is  improper  for  the  court  to  instruct  the  jury  that  the  presence 
of  the  defendant  while  the  work  was  being  done,  and  his  failure  to  com- 
plain at  the  time,  amounted  to  a  waiver  of  such  defense.  The  effect  of  those 
facts,  if  they  existed,  should  be  determined  by  the  jury,  not  by  the  court. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  Sylvanus  Wilcox,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  S.  Babcock,  for  the  plaintiff  in  error. 

Mr.  W.  D.  Barry,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit,  brought  by  Huls  against  Garfield,  to  recover 
for  threshing  clover  seed.  The  defense  set  up  was,  insufficiency 
of  the  work  and  consequent  damage.  There  was  evidence  in 
the  case  tending  to  establish  the  defense,  and  that  the  amount 
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of  the  damage  was  as  large  as  the  claim  sued  for.  The  verdict 
and  judgment  were  for  the  full  amount  of  the  plaintiffs'  claim, 
as  testified  to  by  them,  allowing  nothing  for  damage. 

On  the  trial,  the  defendant  below  asked,  and  the  court  refused 
to  give,  the  following  instructions  to  the  jury : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant employed  the  plaintiffs  to  thresh  his  clover  seed  for  two  dol- 
lars per  bushel,  then  they,  the  plaintiffs,  were  bound  in  law  to 
do  it  in  a  workmanlike  manner.  And  should  the  jury  further 
believe,  from  the  evidence,  that  the  plaintiffs,  through  negli- 
gence, want  of  care  or  skill,  performed  such  threshing  in  a 
wasteful,  slovenly  manner,  whereby  the  defendant  was  damaged 
in  an  amount  equal  to  or  greater  than  the  sum  claimed  for  the 
threshing,  then  the  law  is  for  the  defendant,  and  the  jury 
should  so  find. 

"  2.  If  the  jury  should  believe,  from  the  evidence,  that  the 
plaintiffs  were  the  owners  of  a  clover  machine,  which  they  ran 
about  the  county  for  hire,  and  that  the  defendant  employed 
them  to  thresh  his  clover  seed  at  two  dollars  per  bushel,  and 
that  they,  the  plaintiffs,  knowingly  undertook  and  performed 
said  threshing  with  a  machine,  defective  and  out  of  repair, 
either  in  the  huller  or  otherwise,  whereby  the  defendant  was 
damaged  in  an  amount  equal  to  or  greater  than  the  sum  claimed 
for  the  threshing,  then  the  law  is  for  the  defendant,  and  the 
jury  should  so  find. 

"  4.  The  jury  are  instructed  that  if  they  should  believe, 
from  the  evidence,  that  the  defendant  accepted  the  work  as 
done  by  the  plaintiffs,  without  having  an  opportunity  of  inspec- 
tion, and  made  no  complaint  at  the  time,  yet  the  defendant  may 
show  the  actual  condition  of  the  defects  of  the  machine,  and 
carelessness  of  the  plaintiffs;  and  if  the  jury  are  satisfied,  from 
the  evidence,  that  the  defendant  was  injured  or  damaged,  and 
such  damage  was  the  result  of  defective  machinery,  or  a  care- 
less manner  of  working  such  machine,  the  jury  may  deduct 
the  amount  of  such  damage  from  the  value  of  the  threshing,  as 
fixed  by  the  parties." 
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The  court,  of  its  own  motion,  qualified  the  first  and  second 
instructions,  by  adding  to  the  first,  the  words  :  , 

"Unless  you  further  believe,  from  the  evidence,  that  the 
defendant  was  present  while  the  work  was  being  done,  and  saw, 
and  knew  how  the  plaintiffs  were  executing  the  work,  and  made 
no  objection  or  complaint,  then  in  such  case  the  law  is  for  the 
plaintiff,  and  you  should  so  find." 

And  by  adding  to  the  second,  the  words : 

"Unless  you  further  believe,  from  the  evidence,  that  the 
defendant,  while  the  work  was  being  done,  in  whole  or  in  part, 
was  present,  and  saw  and  knew  that  the  machine  was  not  doing 
the  work  well,  and  allowed  the  threshing  to  go  on,  knowing 
that  clover  was  not  properly  threshed  out,  or  properly  hulled, 
without  complaint,  then  and  in  such  case  the  law  is  for  the 
plaintiffs,  and  you  should  so  find." 

And  gave  the  same,  as  thus  qualified,  to  the  jury,  to  which 
the  defendant  excepted.  And  the  court  gave  the  following 
instruction  for  the  plaintiffs  : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  present  during  the  threshing  the  clover  seed,  and  knew 
how  the  work  was  being  done,  and  made  no  objection  to  the 
manner  in  which  it  was  being  done,  then  the  law  infers  that 
he  waived  any  objections  to  the  manner  of  its  being  done." 

Which  refusal  and  giving  of  said  instructions  are  assigned 
as  errors. 

We  perceive  no  substantial  objection  to  the  said  instructions, 
as  asked  for  by  the  defendant  below,  and  think  they  should 
have  been  given. 

The  instructions,  as  qualified  by  the  court,  and  the  plaintiff's 
instruction,  were  erroneous,  in  pronouncing  upon  the  effect  of 
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Garfield's  making  no  complaint  about  the  work,  under  the  cir- 
cumstances set  forth  in  the  instructions — that  it  was  a  waiver 
of  any  objections  to  the  manner  of  doing  the  work,  and  a  bar 
to  any  claim  for  damages  on  account  of  its  being  improperly 
performed.  It  was  only  evidence  of  such  waiver,  or  that  there 
was  no  well  grounded  objection,  or  cause  of  complaint,  as  to 
the  manner  in  which  the  work  was  done ;  and  as  such,  it 
should  have  been  left  to  the  jury,  for  them  to  weigh  and  pass 
upon,  and  the  court  should  not  have  determined  upon  its  effect. 
In  so  doing,  it  encroached  upon  the  province  of  the  jury. 

The  objection  to  the  instructions,  in  the  above  respect,  is  still 
more  manifest  when  viewed  in  connection  with  the  evidence 
bearing  upon  Garfield's  conduct,  as  showing  any  waiver  or 
estoppel  as  to  his  claim  for  damages. 

All  the  testimony  was,  that  Garfield  was  present  but  a  small 
portion  of  the  time  the  threshing  was  being  done,  and  there 
was  uncontradicted  testimony  that  complaint  was  made  about 
the  work  before  Huls  left. 

Garfield  testified  :  "  I  helped  to  uncover  my  stack,  and  they 
commenced  work  upon  it;  I  staid  until  half  a  bushel  was 
threshed,  when  I  was  forced  to  go  to  the  house ;  I  supposed 
the  work  to  be  satisfactory  when  I  left ;  I  went  to  bed ;  did  not 
get  up  until  two  or  three  o'clock  P.  M. ;  they  were  on  the  last 
bag  when  I  went  out ;  the  driver  called  my  attention  to  the 
work ;  he  said  the  work  was  not  well  done ;  I  went  to  the  barn 
to  see  how  many  bags  there  were ;  I  discovered  the  yield  was 
about  one-half  what  it  should  be ;  I  then  came  out  and 
examined  the  straw  and  chaff;  after  they  put  up  their  teams 
and  were  ready  to  start,  I  asked  him  if  he  was  satisfied  with 
the  manner  in  which  the  job  was  done ;  he  said  yes ;  told  him 
I  was  not ;  that  I  would  give  twenty  dollars  if  it  was  in  the 
stack." 

Butler  testified  :  "  Worked  for  Garfield  at  the  time  of  thresh- 
ing ;  it  was  not  threshed  clean  ;  I  called  Huls'  attention  to  it, 
and  he  admitted  it  was  not  clean ;  said  the  machine  was  out  of 
order  and  must  get  it  fixed  before  another  season ;    over  one 
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third  of  the  seed  left  in  the  hulls  and  straw ;  I  spoke  to  Huls, 
during  the  afternoon,  about  leaving  the  seed." 

For  the  above  assigned  errors  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Nicholas  Eoth 

V. 

Beadier  Smith. 


1.  Evidence  of  a  deceased  witness — in  what  manner  it  may  he  proven. 
The  testimony  of  a  deceased  witness  at  a  former  trial  can  not  be  shown  by 
the  bill  of  exceptions  taken  at  that  trial,  but  may  be  proved  by  any  one 
who  heard  and  could  remember  his  evidence. 

2.  False  imprisonment  —  evidence  in  mitigation  of  damages.  In  an 
action  to  recover  for  the  alleged  illegal  arrest  and  imprisonment  of  the 
plaintiff,  during  the  late  war  of  the  rebellion,  on  the  procurement  of  the 
defendant,  on  the  charge  of  discouraging  enlistments  in  the  army,  the 
arrest  having  been  made  by  a  federal  officer  on  an  affidavit  of  the  defend- 
ant, it  is  competent  for  the  defendant  to  prove  that  the  plaintiff  had,  in  fact, 
discouraged  enlistments. 

3.  Such  evidence  was  admissible,  not  in  bar  of  the  action,  but  in  miti- 
gation of  damages,  as  it  explained  the  circumstances  of  the  arrest,  and 
tended  to  show  that  the  defendant,  so  far  as  he  participated  in  it,  was  not 
actuated  by  malice. 

4.  Measure  of  damages  in  such  case — whether  compensatory  only,  or 
vindictive.  If,  in  such  case,  the  arrest  of  the  plaintiff  was  made  on  the  pro- 
curement of  the  defendant,  upon  the  affidavit  of  the  latter  charging  the 
plaintiff  with  having  discouraged  enlistments,  and  the  affidavit  was  not  true, 
the  jury  should  presume  malice,  and  award  heavy  vindictive  damages. 

5.  If,  on  the  other  hand,  the  affidavit  was  true,  and  the  jury  could  see 
that  the  defendant,  in  making  it,  even  though  he  voluntarily  furnished  it  to 
the  officer,  and  advised  the  arrest,  acted  without  malice,  and  from  proper 
motives,  they  should  give  only  compensatory,  not  vindictive  damages. 

6.  Same — of  evidence  in  aggravation  of  damages— admissibility  of  evidence 
in  rebuttal  of  that  which  was  improperly  admitted.    In  such  an  action,  it  is 
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not  competent  for  the  plaintiff  to  prove,  in  aggravation  of  damages,  that 
the  defendant  had  charged  him  with  cowardice  on  the  field  of  battle ;  and 
though  such  evidence  was  offered,  and  admitted  without  objection,  that 
would  afford  no  sufficient  reason  for  admitting  evidence  on  behalf  of  the 
defendant  that  the  charge  of  cowardice  was  true. 

7.  Where  the  plaintiff  gives  in  evidence  matters  which  present  an 
issue  wholly  different  from  that  the  jury  were  impanelled  to  try,  and 
the  defendant  is  fearful  of  the  effect  of  such  objectionable  testimony,  he 
should  move  its  exclusion,  instead  of  endeavoring  to  counteract  its  influ- 
ence upon  the  jury  by  the  introduction  of  improper  evidence  on  the  same 
subject,  and  thereby  place  in  peril  a  verdict  in  his  favor  by  reason  of  the 
error  thus  committed  at  his  instance. 

8.  Instructions.  It  is  not  error  to  refuse  an  instruction  the  substance 
of  which  is  embodied  in  another  instruction  given. 

9.  An  instruction,  a  portion  of  which  is  so  obscure  that  it  is  difficult  to 
tell  what  the  entire  instruction  means,  may,  for  that  reason,  be  properly 
refused. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  M.  Y.  Johnson,  for  the  appellant. 

Mr.  B.  C.  Cook,  for  the  appellee. 

Mr.  Chief  Justice  Lawkence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  Roth  against  Smith,  for  hav- 
ing procured  the  arrest  and  imprisonment  of  the  plaintiff  during 
the  late  war,  on  the  charge  of  discouraging  enlistments.  The 
jury  found  for  the  defendant,  and  the  plaintiff  has  appealed 
from  the  judgment  rendered  on  the  verdict. 

The  first  point  made  in  the  brief  of  appellant's  counsel  is, 
that  the  court  should  have  permitted  to  be  read  in  evidence  the 
testimony  of  a  deceased  witness  at  a  former  trial,  as  embodied 
in  the  bill  of  exceptions  taken  at  that  trial.     In  excluding  this 
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testimony  there  was  no  error.  What  the  deceased  witness  testi- 
fied might  have  been  proved  by  any  one  who  heard  and  could 
remember  his  evidence,  but  the  bill  of  exceptions  was  not 
admissible  for  that  purpose.  That  is  merely  the  official  certifi- 
cate of  the  judge  who  presided  at  the  former  trial,  as  to  what 
the  witness  then  testified,  and  though  conclusive  for  the  pur- 
pose for  which  it.  was  made,  to-wit :  a  review  of  that  trial  in 
an  appellate  court,  it  is  not  evidence  for  any  other  purpose.  It 
may  be  that,  on  the  former  trial,  the  counsel  and  the  court,  in 
settling  the  bill  of  exceptions,  considered  the  testimony  of  this 
witness  unimportant,  and  stated  it  carelessly  and  incorrectly. 
The  object,  in  drawing  the  bill,  may  have  been  to  present  the 
case  for  review  in  the  supreme  court,  on  questions  not  arising 
upon  the  evidence  of  this  witness,  and  this  circumstance  would 
naturally  prevent  a  careful  statement  of  his  testimony.  The 
bill  of  exceptions  has  none  of  the  safeguards  that  surround  a 
deposition.  It  is  not  read  or  signed  by  the  witness.  It  is  not 
generally  prepared  at  the  trial,  but  subsequently,  from  the  notes 
of  counsel,  and  the  certificate  of  the  judge  gives  it  no  more 
authenticity,  except  for  the  purpose  for  which  the  law  author-* 
izes  him  to  certify  it,  than  would  the  certificate  of  the  clerk. 
There  is  no  necessity  for  admitting  such  evidence,  in  order  to 
prevent  a  failure  of  justice.  The  testimony  of  the  deceased 
witness  can  always  be  proven  by  some  person  present '  at  the 
former  trial  and  sufficiently  interested  in  the  case  to  remember 
it,  and  such  person  can  be  cross-examined,  and  thus  the  entire 
testimony  be  brought  before  the  court,  and  the  accuracy  of  the 
witness  be  tested — advantages  for  obtaining  a  fair  and  complete 
statement  of  the  former  testimony  which  would  not  exist  if 
the  bill  of  exceptions  were  admissible. 

It  is  next  urged,  that  the  court  erred  in  admitting  evidence 
that  plaintiff  had,  in  fact,  discouraged  enlistments.  This 
evidence  was  admissible,  not  in  bar  of  the  action,  but  in  mitiga- 
tion of  damages,  as  it  explained  the  circumstances  of  the 
alleged  arrest,  and  tended  to  show  that  the  defendant,  so  far  as 
bo  participated  in  it,  was  not  actuated  by  malice.  The  actual 
28— 54th  III. 
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arrest  of  the  plaintiff  was  by  a  federal  officer,  and  under 
federal  authority,  and  the  only  connection  the  defendant  could 
have  had  with  it  was  in  making  the  affidavit  and  furnishing 
the  information  of  the  facts  charged  against  the  plaintiff,  and, 
possibly,  advising  the  arrest  to  be  made.  Admitting  that,  on 
proof  of  these  facts,  the  plaintiff  would  have  been  entitled  to 
a  verdict  for  some  amount,  he  certainly  would  not  have  been 
entitled  to  nearly  as  large  a  sum  in  the  way  of  damages,  if  the 
affidavit  was  true,  as  he  should  have  received  if  it  had  been 
false.  If  the  affidavit  was  not  true,  and  if  the  arrest  was  by 
procurement  of  defendant,  the  jury  should  presume  malice, 
and  award  heavy  vindictive  damages.  If  the  affidavit  in  fact 
was  true,  and  the  jury  could  see  that  the  defendant,  in  making 
it,  even  though  he  voluntarily  furnished  it  to  the  marshal  and 
advised  the  arrest  of  the  plaintiff,  was  acting  without  malice 
and  in  the  belief  that  the  public  good  required  the  arrest  of 
plaintiff,  and  that  he  could  be  legally  arrested,  and  that,  in 
causing  his  arrest,  so  far  as  the  defendant  could  be  said  to 
cause  it,  he  believed  himself  to  be  in  the  performance  of  his 
duty  as  a  citizen,  it  would  clearly,  in  such  a  case,  be  the  duty 
of  the  jury  to  give  only  compensatory,  and  not  vindictive 
damages. 

But  while  the  court  did  not  err  in  admitting  proof  of  the 
truth  of  the  charge  on  which  plaintiff  was  arrested,  for  the 
purpose  of  rebutting  the  presumption  of  malice,  it  did  err  in 
permitting  proof,  by  four  different  witnesses,  who  were  called 
for  that  purpose,  that  plaintiff  behaved  in  a  cowardly  manner 
at  the  battle  of  Shiloh.  It  appears  by  the  record,  the  plaintiff 
had  proved  the  defendant  had  charged  him  with  cowardice, 
and  when  the  defendant  offered  the  evidence  in  question,  show- 
ing the  truth  of  such  charge,  and  the  plaintiff  objected,  the 
court  admitted  the  testimony,  on  the  ground  that  plaintiff  had 
proved  the  charge  to  have  been  made,  and  the  defendant  had  a 
right  to  prove  its  truth,  if  the  plaintiff  relied  upon  it  in  aggra- 
vation of  damages. 
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We  do  not  consider  the  reason  assigned  by  the  court  for 
admitting  this  evidence,  a  valid  one.  The  evidence  given  by 
the  plaintiff,  as  to  the  charge  of  cowardice,  was  itself  inadmis- 
sible for  the  purpose  of  aggravating  damages,  and  if  it  had 
been  objected  to,  would  probably  have  been  ruled  out.  But  its 
offer  by  plaintiff,  and  admission  by  the  court  without  objection, 
did  not  entitle  the  defendant  to  make  an  issue  before  the  jury 
as  to  the  courage  or  cowardice  of  the  plaintiff.  If  fearful  of 
the  effect  of  the  plaintiff's  objectionable  testimony,  he  should 
have  moved  for  its  exclusion,  instead  of  making  an  issue  wholly 
different  from  that  which  the  jury  were  impanelled  to  try. 
The  testimony  given  by  defendant,  while  wholly  irrelevant  to 
the  actual  merits  of  the  case,  was  still  of  a  character  which  would 
strongly  tend  to  create,  in  the  minds  of  the  jury,  a  prejudice 
against  the  plaintiff,  that  may  have  unconsciously  affected  their 
judgment  of  the  entire  case.  It  is  true,  the  jury  have  said,  in 
substance,  by  their  verdict,  that  the  defendant  did  not  partici- 
pate in  plaintiff's  arrest,  and  it  may  be  said  their  finding  on 
this  point  could  not  have  been  influenced  by  the  plaintiff's 
conduct  on  the  field  of  Shiloh.  But  of  that  we  can  not  be 
certain,  while  we  are  certain  that  this  testimony,  which  was 
made  prominent  on  the  trial,  was  improperly  admitted.  The 
defendant  must  take  the  consequences  of  his  own  act  in  bring- 
ing illegal  testimony  before  the  court,  and  lose  the  benefit  of 
his  verdict. 

The  appellant  complains  that  his  fifth  instruction  was  not 
given.  Its  substance  was  embodied  in  the  first.  He  also  com- 
plains that  his  sixth  instruction  was  refused.  Its  last  clause  is 
so  obscure  that  it  is  difficult  to  tell  what  the  entire  instruction 
means,  and  the  court  might  very  properly  refuse  it  for  that 
reason. 

For  the  reason  above  stated,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Sheldon  took  no  part  in  the  decision  of  this 
case,  it  having  been  tried  before  him  on  the  circuit. 
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v. 

Monroe  Swift. 


1.  Evidence — on  a  question  of  purchase.  In  an  action  of  replevin, 
where  the  plaintiff  claimed  title  by  purchase,  as  against  an  attaching  credi- 
tor of  the  alleged  vendor,  it  was  held,  on  the  question  as  to  whether  the 
plaintiff  had,  in  fact,  purchased  the  property,  the  jury  might  consider  a  pre- 
vious claim  by  him,  after  the  attachment  was  levied,  under  a  chattel  mort- 
gage, and  other  statements  in  reference  to  the  property,  which  he  denied 
having  made. 

2.  Sales  op  personal  property — delivery  of  possession.  The  rule  is, 
that  a  purchaser  of  personal  property,  in  order  to  acquire  title  as  against 
creditors  of  the  vendor  or  purchasers  without  notice,  must  reduce  it  to  actual 
possession  before  their  rights  attach. 

Appeal,  from  the  Circuit  Court  of  Kankakee  county ;  the 
Hon.  Chaeles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  C.  A.  Lake,  for  the  appellants. 

Mr.  W.  H.  Kichaedson  and  Mr.  H.  L.  Richaedson,  for 
the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  appellants  to 
recover  a  mowing  machine  and  a  horse  rake,  against  appellee. 
It  appears  that  appellee  was  a  constable  in  the  county  of  Kan- 
kakee, and  had  seized  the  property,  under  a  writ  of  attachment 
from  a  justice  of  the  peace,  against  one  Faber,  and  in  favor 
of  James  Campbell.  It  appears  the  levy  was  made  in  one  or 
two  days  after  Faber  had  left  the  State. 

It  appears  that  the  property  had  previously  belonged  to 
appellants,  who  had  sold  it  to  Faber,  on  time,  and  took  his 


1870.]  Lewis  et  at.  v.  Swift.  437 

Opinion  of  the  Court. 

notes  for  the  price.  Beebe,  one  of  the  appellants,  swears  that 
he  went  twice  to  see  Faber  in  reference  to  getting  his  pay,  and 
the  second  time  bargained  for  and  purchased  the  machines  back 
from  Faber;  that  he  took  them  at  $130,  and  to  apply  on  what 
he  owed  appellants.  This,  he  states,  occurred  a  week  or  ten 
days  before  Faber  ran  away.  He  says :  "  I  considered  I  took 
possession  of  them,  as  far  as  I  could  by  eyesight,"  but  did  not 
move  or  touch  them  j  that  they  were  in  the  open  prairie,  near 
Faber's  house ;  that  the  place  where  he  bought  them  was  about 
four  miles  from  his  store. 

There  was  other  evidence  tending  to  prove  that  Beebe  offered 
to  sell  the  property  to  Strevalo,  but  he  is  not  definite  as  to  the 
time  when  it  was ;  but  we  might  infer  that  it  was  after  the 
attachment  was  levied,  as  Strevalo  states  that  Beebe  wanted 
him  to  remove  the  machine  about  three  days  before  it  was 
replevied,  and  the  agent  of  appellee  swears  that  it  was  replev- 
ied on  the  third  day  after  the  levy.  Beebe  seems  to  have  been 
contradicted  in  his  testimony,  in  reference  to  his  statements  of 
his  claim,  made  after  the  levy,  and  before  he  replevied  the 
property.  He  was  proved  to  have  then  placed  his  claim  on  a 
chattel  mortgage,  and  not  on  a  purchase.  On  the  question  as 
to  whether  he  in  fact  had  purchased,  the  jury  had  a  right  to 
consider  his  previous  claim  under  a  mortgage,  and  other  state- 
ments in  reference  to  the  property,  which  he  denied  having  made. 

But  the  principal  question  is,  whether  from  their  own  evi- 
dence, as  detailed  by  Beebe,  appellants,  as  to  third  persons,  as 
creditors  or  purchasers  without  notice,  acquired  any  title.  The 
rule  is  familiar  that  a  purchaser,  to  acquire  title  as  to  such  per- 
sons, must  reduce  the  property  to  actual  possession  before  their 
rights  attach. 

It  is  true,  in  some  cases,  where  an  actual  deliyery  by  taking 
or  removing  the  property  is  impracticable,  a  symbolical  deliv- 
ery will  answer,  such  as  the  delivery  of  the  key  of  a  warehouse 
containing  the  goods,  or  where  the  articles  are  cumbersome,  a 
delivery  of  a  part  in  the  name  of  the  whole,  followed  by  the 
usual  acts  of  ownership,  will  suffice.     Or,  in  some  cases,  the 
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delivery  of  documents  evidencing  title  to  property  at  sea,  may 
be  held  to  dispense  with  an  actual  delivery.  Or  where,  by 
consent  of  the  parties,  the  property  is  transferred  to  an  agent 
of  the  purchaser,  who  undertakes  to  keep  it  for  him.  But  in 
this  case,  none  of  these  things  were  done.  Beebe  neither  took 
the  property  into  his  possession,  nor  placed  it  in  the  custody  of 
an  agent.  Strevalo  lived  near,  and  no  doubt  could  have  been 
procured  to  take  charge  of  the  machines,  but  he  was  not 
applied  to  for  the  purpose.  Beebe  only  saw  the  property,  and 
left  it  lying  where  he  saw  it.  He  did  no  act  that  would  indi- 
cate that  he  was  the  owner. 

In  the  case  of  Burnett  v.  Robertson,  5  Gilm.  282,  the  court 
held  that  a  sale  in  St.  Louis,  of  property  in  Illinois,  and  other 
States,  did  not  pass  the  title  as  against  attaching  creditors  before 
the  property  was  reduced  to  possession ;  and  in  that  case,  the 
court  refers  to  Cobb  v.  Haskell,  14  Me.  303,  as  illustrating 
the  rule  that  governs  in  such  cases.  The  facts  of  that  case 
were,  that  a  bill  of  sale  was  made  of  a  quantity  of  boards,  to 
secure  a  debt  then  due,  and  the  vendor,  pointing  towards  the 
boards,  which  laid  in  several  piles  in  a  lumber  yard  in  sight, 
said  to  the  vendee,  there  are  your  boards,  take  care  of  them  and 
make  the  most  of  them,  and  the  vendee  having  suffered  them  to 
remain  in  that  place  for  two  months  without  any  further  act  on 
his  part,  when  they  were  attached  as  the  property  of  the  vendor, 
it  was  held,  that  there  was  no  sufficient  delivery  as  against  the 
attaching  creditor.  The  case  at  bar  is  no  stronger  than  that, 
if  so  strong.  The  jury  were  warranted  in  finding  there  was  not 
such  a  delivery  as  prevented  the  creditor  from  seizing  the  prop- 
erty under  his  attachment.  The  instructions  given  presented 
the  law  of  the  case  correctly,  and  the  court  did  not  err  in  giving 
them.     The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Cakdee,  Swan  &  Co. 

v. 

Deere  <fc    Co. 


1.  Trade  mark — definition  thereof.  A  trade  mark  is  the  name,  symbol, 
figure,  letter,  form  or  device,  adopted  and  used  by  a  manufacturer  or  mer- 
chant in  order  to  designate  the  goods  he  manufactures  or  sells,  and  distin- 
guish them  from  those  manufactured  or  sold  by  another,  to  the  end  that 
they  may  be  known  in  the  market  as  his,  and  thus  enable  him  to  secure 
such  profits  as  result  from  a  reputation  for  superior  skill,  industry  and 
enterprise. 

2.  Same — requisites  of  a  trade  mark.  A  trade  mark  must  be  so  clear  and 
well  defined  as  to  give  notice  to  others,  and  must  not  be  deviated  from  at 
the  suggestion  of  whim  or  caprice. 

3.  It  must  be  attached  to  the  article  manufactured,  in  such  a  way  as  to 
be  reasonably  durable  and  visible.  The  mere  declaration  of  a  person,  how- 
ever long  and  however  extensively  published,  that  he  claims  property,  in  a 
word,  as  his  trade  mark,  can  not  even  tend  to  make  it  his  property.  It  is 
the  actual  use  of  the  trade  mark,  affixed  to  the  merchandise  of  the  manufac- 
turer, and  this  alone,  which  can  impart  to  it  the  element  of  property. 

4.  So  where  a  manufacturer  of  plows  at  Moline,  Illinois,  claimed  as  a 
trade  mark  the  words  "Moline  Plow,"  which  he  used  in  his  circulars, price 
lists  and  advertisements,  but  did  not  place  them  upon  the  articles  manufac- 
tured, it  was  held,  this  requisite  being  absent,  he  had  no  such  exclusive  right 
to  their  use  as  would  prevent  other  manufacturers  of  plows  at  that  place 
from  employing  them  in  the  same  mode. 

5.  Same — in  what  a  trade  mark  may  or  may  not  consist.  Moreover,  the 
plows  in  reference  to  which  the  words  "  Moline  Plow  "  were  used,  being 
manufactured  in  the  town  of  Moline,  the  words  were  regarded  as  a  generic 
term,  and  as  indicating  the  place  at  which  they  were  made,  and  no  property 
could  be  acquired  in  words  of  that  character,  as  constituting  a  trade  mark, 
to  the  exclusion  of  others  in  their  use  in  connection  with  plows  made  by 
them  at  the  same  place. 

6.  One  manufacturer  of  an  article  at  a  particular  town,  whose  wares 
have  gained  celebrity,  can  not  appropriate  as  his  own,  to  the  exclusion  of 
every  other  person  in  the  same  place,  the  name  of  the  place,  and  thus  pre- 
vent him  from  designating  his  manufactures  as  of  the  place  where  they  were 
actually  made. 

7.  So  where  a  manufacturer  of  plows  at  the  town  of  Moline,  had  been 
accustomed  to  brand  or  stencil  upon  the  beams  of  his  plows,  under  his 
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name,  the  words  "  Moline,  111."  and  subsequently  another  manufacturer  of 
plows  in  the  same  place,  branded  plows  which  he  manufactured  there,  under 
his  own  name,  with  the  same  words,  "Moline,  111."  it  was  held  there  was  no 
violation  of  any  right  in  the  former,  because  he  could  not  acquire  any  prop- 
erty in  those  words  which  only  indicated  the  place  at  which  the  plows  were 
made. 

8.  The  name  and  address  of  the  manufacturer,  combined,  may  constitute 
a  trade  mark  which  will  entitle  him  who  adopts  it  to  protection  in  its  exclu- 
sive use,  but  neither  the  name  nor  the  address,  singly,  will  suffice  to  be 
effectual  for  protection — both  must  be  used. 

9.  And  it  has  been  held  that  where  a  place  has  become  noted  by  reason 
of  the  excellence  of  an  article  manufactured  there,  another  person  may 
choose  such  place  for  the  manufacture  of  the  same  article,  for  the  reason 
the  name  has  become  known  in  the  markets,  and  with  the  intention  of 
introducing  that  name  as  a  part  of  the  description  of  himself  and  his 
goods. 

10.  Same — as  to  the  use  of  letters  and  figures.  Although  by  the  long  con- 
tinued use  of  certain  letters,  figures,  words,  merksor  symbols,  which  do  not, 
of  themselves,  and  were  not  designed  to  indicate  the  origin  or  ownership 
of  the  goods  to  which  they  are  attached,  but  only  to  designate  the  nature, 
kind  or  quality  of  the  different  varieties  of  the  article,  and  because  so 
marked  the  goods  have  become  known  as  those  of  the  manufacturer  who 
first  used  them,  such  fact  can  not  alter  the  original  meaning  of  the  words  or 
symbols,  or  the  intent  with  which  they  were  first  used,  as  denoting  the 
name  of  the  thing,  or  its  general  or  relative  quality,  or  take  from  others  the 
right  to  employ  them  in  the  same  sense. 

11.  So  where  a  manufacturer  of  plows  placed  upon  them,  for  the  pur- 
pose of  designating  the  size,  shape  and  quality  of  the  different  plows  upon 
which  they  were  respectively  branded,  the  letters  and  figures  in  their  com- 
binations as  follows :  "A  No.  1,  A  X  No.  1,  No.  1,  X  No.  1,  No.  3,  and  B 
No.  1,"  it  was  7ield,  he  had  no  exclusive  right  to  their  use  for  such  purpose, 
but  they  could  be  used  by  any  other  manufacturer  of  plows,  in  the  same 
combinations,  to  indicate  like  varieties  of  the  same  article. 

12.  Same — of  the  character  of  imitation  which  is  prohibited.  A  similarity 
between  two  trade  marks  used  by  different  manufacturers  for  their  goods, 
although  of  such  a  character  as  to  induce  a  belief  in  the  mind  of  the  public 
that  they  belong  to,  and  designate  the  goods  of  the  same  manufacturer  or 
trader,  is  not,  of  itself,  sufficient  ground  for  a  prohibition  of  the  use  of  such 
trade  mark  by  him  who  did  not  first  adopt  it.  That  similarity,  to  entitle  the 
originator  to  the  protection  of  the  law,  must  be  such  as  to  amount  to  a  false 
representation,  not  alone  that  the  two  articles  bear  the  same  origin,  but  that 
the  goods  to  which  the  simulated  mark  is  attached  are  the  manufacture  of 
him  who  first  appropriated  the  trade  mark.  In  this  consists  the  essence  of 
the  wrong  done. 
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13.  In  this  case  the  party  alleging  a  violation  of  his  trade  mark  upon 
plows  manufactured  by  him  at  the  town  of  Moline,  Illinois,  had  branded  or 
stenciled  on  the  beams,  the  words,  "John  Deere,"  in  large,  heavy  capitals,  in 
black  paint,  on  the  segment  of  a  circle,  with  the  words,  "Moline,  111."  in  a 
straight  horizontal  line  underneath,  in  smaller  capitals  in  like  black  paint, with 
a  dash  or  flourish  between  them.  The  brand  or  mark  upon  the  other  plows, 
which  constituted  the  alleged  violation,  was  this :  the  words  "  Candee,  Swan 
&  Co."  in  smaller  capital  letters,  on  a  segment  of  a  circle  at  least  two  inches 
longer  than  that  of  "  John  Deere,"  and  the  address,  "  Moline,  111."  in  still 
smaller  capital  letters,  on  a  straight,  horizontal  line  underneath,  and  a  dash 
between  them :  Held,  that  while  there  was  some  resemblance  between  these 
brands,  there  was  no  such  similarity  as  would  show  that  "Candee,  Swan& 
Co."  intended  thereby  to  sell  their  plows  as  plows  manufactured  by  "John 
Deere." 

14.  Same — degree  of  proof  required.  Where  a  person  seeks  to  establish 
a  trade  mark,  the  proof  must  be  clear,  leaving  the  question  beyond  a  rea- 
sonable doubt. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  James  Grant,  Mr.  C.  Whitaker  and  Mr.  Ira  O.  Wil- 
kinson, for  the  appellants. 

It  appears  by  the  record  that  the  appellees,  manufacturers  of 
plows  in  the  city  of  Moline,  in  this  State,  used,  for  the  purpose 
of  designating  the  size,  shape  and  quality  of  the  different 
plows  upon  which  they  were  respectively  placed,  the  letters  and 
numbers  following:  "  A  No.  1,  A  X  No.  1,  No.  1,  X  No.  1, 
No.  3,  and  B  No.  1,"  in  which  they  claim  a  property  as  being 
their  trade  marks. 

We  deny  that  a  property  can  exist  in  those  letters  and  fig- 
ures, used  in  those  or  any  other  combinations.  Amoskeag 
Manufac.  Co.  v.  Spear,  2  Sandf.  S.  C.  599.  A  mere  mark  or 
symbol  which  can  be  used  by  one  with  as  much  propriety  as 
another,  can  not  become  a  trade  mark.  Ibid,  and  Stokes  v. 
Landgraff,  17  Barb.  608,  also,  Pierce  v.  Franks,  10  Lon.  Jur.  R. ; 
Williams  v.  Johnson,  2  Bosw.  1 ;  Upton  on  Trade  Marks,  26  ; 
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Collins  v.  Cowen,  3  Kay  &  Johns.  428.  The  mark  must  denote 
the  origin  or  ownership  of  the  goods,  and  not  the  kind  or 
quality.     Upton  on  Trade  Marks,  98,  99. 

The  appellees  also  placed  upon  their  plows  the  words, 
"  Moline,  Ills."  and  claim  that  as  their  trade  mark. 

These  words  are  put  on  their  plows  to  show  where  they  are 
made,  and  are  used  by  all  parties  doing  business  in  Moline,  for 
this  purpose.  It  is  immaterial  whether  words,  or  letters,  or 
other  signs  are  used,  if  the  simple  fact  they  are  used  to  indi- 
cate or  declare,  is  a  truth  that  other  manufacturers  or  dealers 
have  an  equal  right  to  express  and  communicate ;  there  can  be 
no  property  in  such  marks.  Amoskeag  Manufac.  Co.  v.  Spear, 
before  cited ;  Brooklyn  White  Lead  Co.  v.  Masury,  25  Barb.  418; 
Howe  v.  Hoioe  Machine  Co.  50  Barb.  236 ;  Burgess  v.  Burgess, 
17  Eng.  Law  and  Eq.  260. 

When  words  or  names  are  in  common  use,  the  law  does  not 
allow  them  to  be  appropriated  so  as  to  become  the  subject  of 
property.  Neivman  v.  Alvord,  49  Barb.  591 ;  Burnett  v.  Phalon, 
9  Bosw.  192 ;  Burgess  v.  Burgess,  17  Eng.  Law  and  Eq.  257  ; 
Wolfe  v.  Goulard,  18  How.  Pr.  64;  Corwin  v.  Daly,  7  Bosw. 
222 ;  Binninger  v.  Wattles,  28  How.  Pr.  206. 

A  party  can  not  appropriate,  as  a  trade  mark,  a  sign  or  sym- 
bol, which,  from  the  nature  of  the  fact  which  it  is  used  to  rep- 
resent, others  may  employ  with  equal  truth,  and  therefore  have 
an  equal  right  to  employ,  for  the  same  purpose.  Farina  v. 
Silverlock,  39  Eng.  Law  and  Eq.  514,  and  Amoskeag  Manufac, 
Co.  v.  Spear,  sujpra. 

If  those  who  are  charged  with  having  violated  the  alleged 
right,  were  not  doing  business  in  the  town  of  Moline,  the  case 
might  be  different.  See,  also,  the  following  authorities  :  Perry 
v.  Tufit,  6  Beavan,  66;  Fetridgey.  Wells,  13  How.  Pr.  385; 
Partridge  v.  Menck,  2  Barb.  Ch.  101 ;  Piddingv.  How,  8  Simons, 
477. 

A  manufacturer  can  not  acquire  a  special  property  in  an 
ordinary  term  or  expression,  as  his  trade  mark,  the  use  of  which 
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as  an  entirety,  is  essential  to  the  correct  and  truthful  designa- 
tion of  the  particular  article  or  compound.  tTown  v.  Stetson,  5 
Abb.  Pr.  N.  S.  218 ;  Faber  v.  Faber,  49  Barb.  357. 

Where  two  firms  of  the  same  name  are  carrying  on  the  same 
kind  of  business  in  different  places,  one  can  not  acquire  a  trade 
mark  in  its  name,  as  against  the  other.  Rogers  et  al.  v.  Tainter, 
97  Mass.  291. 

The  appellees  can  have  no  property  in  the  words  "  Moline 
Plow,"  because  those  words  are  not  marked,  branded  or  put 
upon  the  plows  made  by  them.  Bouv.  Law  Die.  title  Trade 
Mark;  Upton  on  Trade  Marks,  99,  179.  The  words  were 
intended  to  denote  the  name  of  the  plow,  and  not  that  it  was 
made  at  a  particular  place,  or  by  a  particular  person.  Singleton 
v.  Bolton,  3  Doug.  393 ;  Canham  v.  Jones,  2  Ves.  &  Beames.  218; 
Upton  on  Trade  Marks,  24,  25,  110,  116,  122;  Thomson  v. 
Winchester,  19  Pick.  214;  Dan.  Ch.  Prac.  1754;  Eden  on 
Injunc.  226;  Fetridge  v.  Wells,  13  How.  Pr.  385. 

Plows  made  by  other  parties  in  Moline  are,  in  truth,  as  much 
"  Moline  Plows,"  for  that  reason,  as  those  made  at  the  same 
place  by  appellees.  Newman  v.  Alvord,  49  Barb.  588  ;  Wolfe  v. 
Goulard,  18  How.  Pr.  64. 

Mr.  John  B.  Hawley  and  Mr.  George  W.  Pleasants,  for 

the  appellees. 

The  appellees  are  manufacturers  of  plows  in  the  town  of 
Moline,  and  have  placed  upon  those  articles  the  name  of  "  John 
Deere,"  in  plain,  black,  capital  letters,  in  a  circular  line,  and 
also  the  words  "  Moline,  111."  in  the  same  character  of  letters, 
in  a  straight,  horizontal  line  underneath.  This  mark  has  been 
uniformly  used  by  them,  in  that  mode,  from  the  year  1852  to 
the  present  time,  1870.  They  had  affixed  to  their  plows  those 
words,  constituting  a  name,  mark  or  device,  indicating  their 
origin  and  ownership,  and  distinguishing  them  from  all  others 
of  the  same  general  kind ;  and  that  is  a  trade  mark.  Upton 
on  Trade  Marks,  99.  Although  others  had  used  the  words 
"  Moline,  111."  prior  to  their  adoption  by  appellees,  yet,  having 
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abandoned  their  business,  and  appellees  continuing  the  use  of 
the  words,  the  latter,  as  against  the  former,  have  all  the  right 
to  their  exclusive  use  that  priority  or  originality  could  give. 
Upton  on  Trade  Marks,  26-7, 47  ;   Corwin  v.  Daly,  7  Bosw.  222. 

The  appellees  have  also,  for  many  years,  employed  certain 
combinations  of  letters  and  figures,  branded  or  stenciled  upon 
their  plows,  intended  to  distinguish  the  different  sizes,  forms 
and  patterns  of  their  make,  and  those  combinations  of  letters 
and  figures  were  original  with  appellees.  And  almost  from 
the  beginning  of  their  enterprise  appellees  had  advertised  their 
plows,  and  sold  them  as  the  "  Moline  Plow,"  to  designate  their 
origin  and  distinguish  them  from  those  made  by  others. 

As  to  the  device  of  the  general  brand,  the  name  and  address, 
we  contend  it  complies  with  all  the  essential  requisites  to  an 
acquisition  of  an  exclusive  right  to  their  use.  Upton,  102-3, 
113 ;  Howe  v.  The  Howe  Machine  Co.  50  Barb.  236 ;  Newman  v. 
Alvord,  49  ib.  591. 

It  is  not  essential,  as  seems  to  be  held  in  The  Amosheag 
Manufac.  Co.  v.  Spear,  2  Sandf.  S.  C.  599,  and  other  cases,  in 
order  that  appellees  should  have  their  remedy,  that  fraud,  in 
fact,  should  be  shown.  Burgess  v.  Burgess,  17  Eng.  Law  and 
Eq.  257 ;  Sykes  v.  Sykes,  3  B.  and  C.  541 ;  Rogers  v.  Norvill,  5 
Mann.  Gr.  &  Scott,  109 ;   Croft  v.  Day,  7  Beavan,  84. 

The  right  of  protection  is  not  necessarily  dependent  upon 
the  right  to  the  exclusive  use  of  the  words  or  names,  but  will 
be  afforded  where  the  imitation  is  such,  notwithstanding  the 
differences,  as  to  manifest  a  design,  or  be  likely  to  deceive  the 
public  as  to  the  origin  or  manufacture  of  the  goods.  Amos- 
heag Manufac.  Co.  v.  Spear,  2  Sandf.  S.  C.  599 ;  Corwin  v.  Daly, 
7  Bosw.  222 ;  Williams  v.  Johnson,  2  Bosw.  1 ;  Taylor  v.  Car- 
penter, 2  Sandf.  Ch.  R,.  611 ;  Coates  v  Holbrook,  ib.  586  ;  Clark 
v.  Clark,  25  Barb.  76 ;  Fetridge  v.  Wells,  4  Abb.  Pr.  R.  144 ; 
Upton  on  Trade  Marks,  97,  137-8 ;  Brooklyn  White  Lead  Co. 
v.  Masury,  25  Bosw.  416;  Burnett  v.  Phalon,  9  Bosw.  197; 
Bradley  v.  Norton,  33  Conn.  165. 
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It  is  not  necessary,  to  give  the  right  to  a  trade  mark,  that  it 
should  be  claimed  as  such — it  is  its  adoption'  and  use,  for  the 
purpose  of  indicating  origin  and  ownership,  that  give  the  right. 
Collins  v.  Cowen,  4  Kay  &  Johns.  428  ;  Upton  on  Trade  Marks, 
46-7,  179;  Stokes  v.  Landgraff,  17  Barb.  608. 

If  a  likeness  is  calculated  and  likely  to  deceive,  it  will  be 
enjoined,  although  accidental — that  circumstance  being  material 
only  upon  the  question  of  damages  and  costs.  MilUngton  v. 
Fox,  3  Myl.  &  Cr.  338  ;  Crawshay  v.  Thompson,  4  Mann.  & 
Gr.  357 ;   Coffeon  v.  Bremton,  4  McLean,  516. 

As  to  the  letters  and  numbers  and  combinations  thereof, 
used  on  the  different  styles,  forms  and  patterns  of  the  plows, 
we  do  not  admit  that  such  marks,  though  not  trade  marks  per 
se,  may  not,  by  the  manner  of  their  use,  be  so  related  and  aux- 
iliary to  such  as  are,  as  to  partake  of  their  character  and  right 
to  protection.  Upton,  208,  214 ;  Gout  v.  Aleplogue,  6  Beav.  69; 
Corwin  v.  Daly,  7  Bosw.  222 ;  Gillott  v.  Esterbrook,  47  Barb. 
455;  Merserole  v.  Tynberg,  4  Abb.  Pr.  N.  S.  410;  Town  v.  Stet- 
son, 5  Abb.  Pr.  N.  S.  218. 

In  reference  to  our  claim  to  protection  in  the  use  of  the 
words  "  Moline  Plow,"  it  is  objected  that  those  words  are  not 
placed  upon  the  plows,  but  only  used  in  circulars,  price  lists 
and  advertisements.  But  the  word  "  Moline  "  is  on  them,  and 
the  proof  shows  that  by  reason  of  that  word  so  placed  upon 
them,  aided  by  advertisements  in  divers  forms,  the  plows  are 
known  to  all  as  "  Moline  Plows."  We  cite  on  this  question, 
Howe  v.  The  Howe  Machine  Co.  50  Barb.  236  ;  Ames  v.  King, 
2  Gray,  379. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  exhibited  in  the  Rock  Island 
circuit  court  by  John  Deere  and  others,  claiming  to  be  manu- 
facturers of  plows  at  Moline,  in  this  State,  known  by  the  trade 
and  by  the  community,  wherever  sold  and  used,  as  the  "  Moline 
Plow,"  and  against  Candee,  Swan  &  Co.  other  manufacturers 
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of  the  same  implement,  at  the  same  place.  The  object  of  the 
bill  was  to  enjoin  defendants  from  pirating  their  trade  mark, 
to  their  injury,  and  from  making,  branding  and  selling  their 
plows  as  the  Moline  plow,  and  for  an  account. 

The  bill  alleges  that  complainants  have,  at  great  expense, 
and  through  the  large  experience,  skill  and  ingenuity,  and 
untiring  energy  and  industry  of  John  Deere,  brought  their 
plows  to  great  perfection,  and  have  been  made  acceptable  to 
the  public ;  that  they  are  made  of  various  qualities,  sizes  and 
patterns,  and  distinguished  by  different  names,  letters  and 
numbers,  originated  and  applied  to  them  respectively  and 
exclusively,  and  placed  upon  their  plows  by  John  Deere  and  his 
associates ;  that  they  are  sold,  used  and  known  by  the  trade  and 
community,  wherever  they  are  sold  and  used,  as  the  "  Moline 
Plow,"  and  not  by  the  name  and  style  of  the  manufacturers, 
and  are  so  advertised  in  newspapers,  circulars,  price  lists  and 
agricultural  works  and  periodicals,  and  by  their  agents  and 
others  selling  them,  and  that,  upon  all  of  their  plows,  there  is 
branded  or  stenciled  upon  the  sides  of  the  beam,  under  the 
names  of  the  manufacturers,  or  some  one  of  them,  which  dif- 
fered at  different  times,  in  a  straight  horizontal  line,  and  in 
plain  capital  letters,  the  words  "  Moline,  111. ;"  that,  by  this 
name,  the  Moline  plow  has  acquired  a  national  reputation,  and 
is  in  great  favor,  and  commands  a  ready  sale  at  a  fair  profit. 
It  is  further  alleged,  that  until  the  last  year,  no  other  plows 
than  those  manufactured  by  complainants,  were  ever  branded, 
stenciled,  advertised,  sold,  used,  or  in  any  manner  known  as 
the  "  Moline  Plow/'  nor  until  the  last  year  was  there  any  other 
plow  factory  at  Moline  than  that  with  which  John  Deere  has 
been  connected ;  and  complainants  say  that  they  have  succeeded 
to  all  the  rights  that  ever  pertained  to  John  Deere  and  his  asso- 
ciates in  this  manufacture  and  business,  and  hoped  they  might 
continue  to  have  and  enjoy  the  benefits  and  advantages  of  the 
reputation  so  acquired,  and  of  the  name  and  trade  marks  so 
given  and  used,  exclusively,  and  without  molestation.     The 


1870.]  Candee,  Swan  &  Co.  v.  Deere  &  Co.  447 

Opinion  of  the  Court. 

bill  then  charges,  that  the  defendants,  sometime  in  1866,  com- 
menced the  business  of  manufacturing  plows  at  Moline,  and 
envying  the  reputation  of  the  plows  made  by  complainants, 
and  their  business  and  prosperity  based  thereon,  and  wrong- 
fully intending  and  fraudulently  contriving  to  take  advantage 
of  the  same,  to  their  own  profit,  and  to  the  injury  of  complain- 
ants in  their  business,  and  of  their  agents  and  customers,  and 
to  deceive  and  impose  upon  the  community  in  that  behalf, 
have  hitherto,  and  are  now,  manufacturing  plows  of  different 
sizes  and  patterns,  as  near  like  those  manufactured  and  sold  by 
complainants  in  size,  pattern  and  finish,  as  they  could  or  can, 
and  have  branded  and  stenciled  them  on  the  sides  of  the  beams, 
under  the  name  of  Candee,  Swan  &  Co.  in  a  straight  horizontal 
line,  and  in  plain  capital  letters,  the  words  "  Moline,  111."  in 
all  respects  as  the  same  are  branded  or  stenciled  on  complain- 
ants' plows,  and  have  advertised  them  in  their  circulars  and 
price  lists  as  the  "  Moline  Plow,"  precisely  as  those  manufac- 
tured by  complainants,  and  distinguish  the  different  sizes  and 
patterns  of  the  plows  of  their  make,  corresponding  with  those 
of  complainants,  and  advertise  them  to  the  trade  and  commu- 
nity by  the  same  names,  letters  and  numbers,  respectively,  as 
complainants  ;  complainants  then  show  their  trade  circular  or 
price  list,  used  and  circulated  by  them  since  its  date,  viz.: 
July  1,  1866,  and  also  make  an  exhibit  of  defendants'  trade 
circular  or  price  list,  dated  August  1,  1866,  and  charge  that 
it  was  fraudulently  intended  by  defendants,  through  its  simi- 
larity in  general,  and  in  detail,  to  that  published  by  complain- 
ants, to  deceive  buyers,  and  to  affix  to  defendants'  manufacture 
the  reputation  earned  and  long  enjoyed  by  complainants,  and 
thereby  secure  a  sale  as  ready  and  profitable  as  complainants' 
plows  have  met  with,  and  this  to  the  injury  of  complainants; 
and  they  charge  that  defendants,  by  this  Avrongful  and  fraudu- 
lent imitation  and  use  of  the  trade  marks  of  complainants, 
have  already  greatly  injured  them  in  their  business,  and  are 
preparing  further  to  injure  them  in  the  same  way. 
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The  prayer  is  for  an  answer,  not  under  oath,  and  for  an 
injunction  "  wholly  enjoining  and  restraining  defendants  from 
advertising,  using  or  imitating  the  trade  marks,  names,  letters, 
numbers,  figures  and  words  of  complainants,  or  any  or  either 
of  them,  or  from  advertising,  representing,  or  in  any  manner 
calling  or  designating  the  plows,  or  any  of  them,  manufactured 
by  defendants,  the  '  Moline  Plow/  and  from  branding,  sten- 
ciling, or  in  any  manner  marking  or  placing  thereon  the  words 
'  Moline,  111.'  in  imitation  of  those  words  as  placed  on  com- 
plainants' plows,  or  otherwise."  They  also  pray  that  an  account 
may  be  taken  of  the  amount  of  damages  sustained  by  com- 
plainants, by  means  of  these  several  wrongful  acts  of  the 
defendants,  and  for  general  relief. 

The  defendants  put  in  a  joint  and  several  answer  to  the  bill, 
in  which  they  allege  that  Moline,  prior  to  the  advent  of  John 
Deere,  was  a  manufacturing  town,  where  various  kinds  of 
manufacture  were  then  made ;  that  contemporaneous  with 
Deere's  coming  to  the  place,  and  commenced  making  plows, 
there  were  two  plow  makers  there,  namely  :  one  Berry  and  one 
Kinsey,  whose  plows  were  known  as  the  "  Moline  plows,"  and 
were  marked,  branded  or  stenciled  with  the  maker's  name,  in 
a  circular  form,  on  the  beam,  and  "  Moline,  111."  in  a  straight 
line  underneath ;  that  among  the  trade,  and  with  people  who 
buy  and  sell  them,  all  the  manufactures  of  Moline  pass  by  the 
name  of  Moline — as  Moline  plows,  Moline  buckets,  tubs  and 
pails,  Moline  fanning  mills,  Moline  pumps,  etc.,  and  was  so 
done  before  John  Deere  came  to  the  place,  but  that  no  manu- 
facturer has  ever  undertaken  to  assume  to  himself  or  his  busi- 
ness the  name  of  "  Moline,  111."  as  a  trade  mark ;  that  the 
name  of  the  town  has  been  always  used,  and  now  is  used,  by 
all  its  manufacturers,  not  as  a  trade  mark,  but  to  show  the 
place  where  the  article  was  made ;  that  when  Deere  came  to 
Moline  and  made  plows  in  company  with  Tate,  they  made  a 
plow  called  by  the  public  the  "  Grand  De  Tour  Plow ;"  that 
Berry's  plows  were  called  the  "  Moline  Plow,"  a  part  of  which 
Deere  and  Tate  adopted,  that  is,  the  wrought  iron  land  side. 
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They  deny  that  it  is  through  the  skill  of  John  Deere  and  his 
energy  the  plow  has  been  improved,  or  that  it  is  preferable 
to  those  manufactured  at  other  establishments,  and  that  the 
improvements  made  in  the  name  of  Deere  are  due  to  the  skill, 
experience  and  ingenuity  of  Robert  Tate  and  one  of  the  defend- 
ants, Fryburg ;  they  deny  that  Deere  originated  the  system  of 
numbers  and  letters  and  names  placed  on  their  plows,  and  insist 
that  they  are  used  to  designate  particular  qualities  of  goods, 
and  that  it  has  been  common  to  all  manufacturers ;  that  the 
term  "  clipper/'  as  applied  to  a  plow,  was  borrowed  by  Deere 
and  Tate  from  a  plow  brought  to  Moline  by  one  Wheelock, 
made  by  Price,  of  Chicago ;  that  the  numbers  A  1  X  1,  etc. 
marked  on  Deere's  plows,  are  so  marked  to  designate  their 
quality,  and  were  borrowed  by  him,  and  copied  by  Mr.  Hem- 
enway  for  him,  from  the  price  list  of  Ruggles,  Nourse  &  Mason, 
plow  makers  in  Worcester,  Massachusetts ;  and  they  deny  that 
all  complainants'  plows  have  been,  or  are,  sold  and  used  as  the 
"  Moline  Plow,"  and  not  by  the  name  and  style  of  the  respect- 
ive manufacturers  ;  they  allege  that  neither  Deere  and  Tate,  nor 
John  Deere,  nor  Deere  &  Co.  ever  branded,  stenciled,  advertised 
or  sold  any  of  their  plows  as  the  "  Moline  Plow,"  or  as  a 
"  Moline  Plow,"  until  after  defendants  began  the  manufacture 
in  Moline ;  and  they  deny  that  John  Deere,  as  the  successor 
of  Deere  &  Tate,  or  Deere  &  Co.  as  the  successors  of  John 
Deere,  ever  acquired  any  right  to  any  trade  mark  for  their 
plows,  or  ever  used  or  claimed  one  until  after  defendants  began 
their  operations  in  Moline,  or  ever  held  themselves  out  to  the 
public  as  being  the  purchasers  of  any  such  right,  nor  did  any 
one  of  the  complainants  claim  the  name  of  the  town  of 
"  Moline,  111."  as  their  trade  mark,  or  any  other  trade  mark, 
until  after  defendants  commenced  their  business.  They  deny 
all  intention  to  do  complainants  any  wrong,  or  to  deceive  or 
impose  upon  the  community  by  their  manufacture  of  plows. 
Defendants  claim  great  credit  for  Andrew  Fryburg,  one  of  the 
firm  of  "  Candee,  Swan  &  Co."  while  he  was  in  the  service  of 
Deere,  as  having  suggested  many  of  the  improvements  for 
29— 54th  III. 
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which  John  Deere  has  the  credit.  They  admit  they  advertise 
and  sell  certain  plows  of  different  sizes  and  patterns,  like  those 
advertised  by  complainants,  but,  in  their  opinion,  better  plows, 
and  with  improvements  of  their  own  invention,  of  great  utility, 
rendering  them  superior  to  those  of  complainants,  and  they 
admit  they  do  brand  and  stencil  their  plows  on  the  beam  with 
the  name  of  "  Candee,  Swan  &  Co.  Moline,  111."  in  the  same 
place  and  form  as  the  name  "  John  Deere,  Moline,  111."  is 
branded  on  the  plows  made  by  them,  and  they  admit  that  they 
have  advertised  their  plows  in  circulars  and  price  lists,  and 
caused  them  to  be  extensively  known,  with  improvements  of 
their  own,  as  a  Moline  plow,  and  made  in  the  same  form  as 
the  plows  made  at  Moline  by  John  Deere,  or  Deere  &  Co.  and 
in  their  circulars  have  added  a  clause  as  follows  :  "  We  feel 
warranted  in  saying  that  the  reputation  of  the  ' Moline  Plows' 
will  not  suffer  at  our  hands.  Our  Mr.  Fryberg,  for  twelve 
years,  had  charge  of  the  iron  department  of  Mr.  Deere's  shop, 
and  to  his  skill  as  a  mechanic,  they,  in  a  great  measure,  owe 
their  justly  merited  prosperity.  We  ask  a  careful  examination 
and  comparison  of  our  plows  with  other  '  Moline  plows/  and 
would  respectfully  solicit  patronage."  They  further  say,  that 
this  form  of  branding  the  name  of  the  maker  in  a  circular 
form,  and  the  place  where  made  in  a  straight  line  underneath, 
was  common  among  plow  makers  before  John  Deere  made 
plows ;  that  the  plow  from  which  Deere  &  Tate  copied  their 
plow,  was  first  made  by  a  man  in  Princeton,  improved  by  a 
man  in  Galesburg,  improved  on  his  by  Robert  Tate,  Deere's 
partner,  and  improved  by  Fryberg,  the  foreman  of  Deere,  and 
that  plow  was  branded  in  the  same  way.  They  admit  the  use 
of  the  same  names,  letters  and  numbers  to  designate  the  quality 
and  size  of  their  plows  as  complainants  use  ;  that  complainants 
borrowed  them  from  other  plow  makers ;  that  they  are  not 
used  as  a  trade  mark,  or  to  induce  a  belief  that  defendants' 
plows  are  made  by  complainants. 

In  accounting  for  the  similarity  of  their  circulars  with  com- 
plainants', they  say  that  complainants'  was  issued  July  1,  1866, 
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and  theirs  on  August  1,  thereafter ;  they  were  both  at  the  same 
printing  office,  and  the  printer  put  them  in  like  form ;  that 
Deere  &  Co.  took  to  the  printer  the  price  list  of  a  Peoria  fac- 
tory, and  required  their  circular  to  be  of  like  form  to  the 
Peoria  list ;  and  they  aver  that  their  price  list  distinctly  declares 
that  they  make  and  sell  their  own  plows,  put  their  own  names 
on  them,  and  challenge  competition  with  the  manufacture  of 
complainants,  and  they  deny  any  intention  wrongfully  to  use 
any  trade  mark  or  marks  of  complainants,  or  that  they  have 
been,  or  will  be,  injured  thereby.  They,  further  averring,  say 
that  in  a  circular  issued  by  complainants,  in  December,  1866, 
they,  for  the  first  time,  claimed  a  trade  mark,  and  that  the 
trade  mark  was  "  John  Deere,  Moline,  111."  not  the  "  Moline 
Plow  f  that  such  a  trade  mark  as  the  "  Moline  Plow "  was 
never  claimed  by  any  circular,  hand  bill,  price  list,  or  adver- 
tisement, or  brand  on  their  plow,  before  the  defendants  issued 
their  circular  and  branded  their  plows.  The  defendants,  in 
conclusion,  say  that  complainants  have  neither  a  patent,  inven- 
tion nor  monopoly  upon  the  plows  made  by  them,  on  which  they 
use  certain  names,  letters  and  numbers,  to  designate  the  quality 
of  their  plows,  and  on  which  they  brand,  on  the  beam,  in  a  cir- 
cular form,  like  other  plow  makers,  in  the  same  place,  form 
and  size,  the  name  of  "  John  Deere,"  with  the  place,  "  Moline, 
111.'7  in  a  straight  line  underneath ;  that  they,  the  defendants, 
make  similar  plows,  and  lawfully  use  similar  names,  letters  and 
numbers  to  designate  their  quality,  and  brand  their  plows  with 
the  name  of  "  Candee,  Swan  &  Co."  in  a  circular  form  on  the 
beam,  with  the  words  "  Moline,  111."  in  a  straight  line  under- 
neath, as  they  lawfully  may,  and  sell  them  as  "  Moline,  111." 
plows,  made  by  them,  and  not  by  Deere  &  Co. 

A  replication  was  put  in  to  the  answer,  and  much  testimony 
taken  by  deposition,  and  many  exhibits  produced,  and  the  cause 
fully  heard,  and  a  decree  pronounced,  of  which  the  following 
is  the  substance : 

And  the  court,  being  now  fully  advised  in  the  premises, 
doth  find  that  the  complainants'  said  bill  of  complaint,  and 
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the  matters  and  things  therein  contained,  are  true ;  and  the 
said  complainants  are  entitled  to  the  exclusive  use,  as  a  trade 
mark,  in  the  manufacture  and  sale  of  plows,  of  the  words 
"  Moline  Plow,"  and  also  to  the  various  letters,  figures,  num- 
bers and  combinations,  as  used  and  applied  by  complainants, 
and  as  set  forth  and  contained  in  "  Exhibit  A,"  attached  to 
complainants'  said  bill,  and  used  by  complainants  to  designate 
the  various  sizes,  shapes  and  patterns  of  plows  manufactured 
and  sold  by  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court, 
that  the  said  defendants,  and  each  and  every  of  them,  their 
agents  and  servants,  be  forever  restrained  and  enjoined  from 
in  any  way  calling  or  advertising  themselves  as  "  The  Moline 
Plow  Company,"  or  "  Moline  Plow  Co."  or  similar  words,  and 
from  advertising,  calling,  selling  or  placing  upon  the  plows 
made,  or  to  be  made,  by  them,  or  any  or  either  of  them,  the 
name  of  "  The  Moline  Plow,"  or  "  Moline  Plow,"  or  "  Moline 
Plows,"  or  other  words  or  names,  in  imitation  of  the  said  trade 
mark  of  said  complainants,  or  any  part  thereof,  or  in  any  way 
or  manner  using  the  word  "  Moline,"  either  upon  their  plows 
or  in  advertising  the  same,  as  in  any  way  designating,  pointing 
out  or  indicating  the  manufacture  of  defendants,  or  in  any 
other  way,  except  in  connection  with  such  word  or  words  as 
shall,  and  shall  only,  point  out  and  designate  the  place  where 
the  defendants  manufacture  plows. 

And  that  they  also  be  forever  restrained  and  enjoined  from, 
in  any  manner,  imitating  said  complainants  in  advertising, 
selling,  using  or  placing  upon  any  plow  or  plows  manufactured, 
or  to  be  manufactured,  by  said  defendants,  or  any  or  either  of 
them,  any  of  the  letters,  numbers,  or  figures,  or  combinations, 
as  set  forth  and  contained  in  complainants'  "  Exhibit  A," 
attached  to  the  bill  of  complaint  herein,  and  placed  upon  the 
various  plows  manufactured  and  sold  by  the  complainants,  and 
by  which  they  are  advertised  and  sold  by  them,  and  used  and 
applied  by  them  to  indicate  the  various  sizes,  shapes  and  pat- 
terns of  such  plows ;  and  that  they,  and  each  and  every  of 
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them,  be  forever  restrained  and  enjoined  from  branding,  sten- 
ciling or  otherwise  placing  upon  the  plows  made,  or  to  be 
made,  by  them,  or  any  or  either  of  them,  the  words  "  Candee, 
Swan  &  Co."  or  other  words,  in  a  circular  form,  in  imitation 
of  the  complainants'  brand,  upon  the  beam  of  any  such  plow 
or  plows,  over  the  words  Moline,  Illinois,  or  any  abbreviation 
of  such  words,  or  either  thereof. 

It  is  further  ordered  that  defendants  pay  the  costs  of  this 
suit. 


To  reverse  this  decree,  the  defendants  appeal. 

We  have  been  thus  particular  in  setting  out  this  case,  as  it 
is  novus  hospes  in  this  court,  and  is  confessedly  one  of  very 
great  importance,  not  to  these  parties  litigant  only,  but  to 
the  whole  community.  The  case  itself  has  been  most  elabo- 
rately prepared  and  ably  argued,  and  has  received  all  the  con- 
sideration we  are  capable  of  bestowing  upon  it.  We  have 
examined  the  testimony,  voluminous  as  it  is,  and  consulted  all 
the  cases  to  which  reference  has  been  made,  on  both  sides,  and 
are  prepared  to  announce  the  conclusions  we  have  reached. 

As  preliminary,  it  will  be  well  to  state,  that  the  principal 
complainant  in  the  bill,  John  Deere,  who  is  acknowledged  to 
be,  in  fact,  the  head  of  the  concern,  first  commenced  the  manu- 
facture of  plows  as  early  as  1838  or  1839,  at  a  small  village 
called  Grand  De  Tour,  on  Rock  river,  and  was  then  associated 
in  business  with  one  Andrews.  It  was  carried  on  successfully 
for  several  years,  and  the  "  Grand  De  Tour "  plow  became 
known  and  appreciated  far  and  near.  This  place,  not  possess- 
ing all  the  necessary  advantages,  or  affording  "  scope  and  verge 
enough  "  for  the  active  energies  of  Deere,  he  removed,  in  1848, 
to  Moline,  at  the  head  of  the  upper  rapids  of  the  Mississippi 
river,  even  then  favored  by  an  abundant  water  power,  and  in 
a  region  of  country  unsurpassed  for  beauty  and  fertility.  He 
found  the  field  there  comparatively  unoccupied,  no  workmen  in 
plows  there  but  Cyrus  Kinsey  and  Daniel  P.  Berry,  in  a  small 
way,  both  of  whom  were  soon  absorbed  by  Deere,  and  both 
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abandoned  their  own  shops  to  labor  for  him.  Soon  a  partner- 
ship was  formed  between  Deere  and  Robert  N.  Tate  and  John 
M.  Gould,  in  the  manufacture  of  plows,  on  quite  a  large 
scale  for  that  day,  and  in  that  locality.  Afterwards,  Charles 
Atkinson  was  taken  into  the  firm,  and  the  firm  name  was  Deere, 
Tate  &  Co.  Soon  he  retired,  and  Mr.  Gould  also,  and  the 
firm  name  was  changed  to  that  of  Deere  &  Tate.  But,  who- 
ever composed  the  firm,  John  Deere  was  the  head,  and  by  his 
energy,  and  industry,  and  perseverance,  he  brought  the  busi- 
ness up  from  one  requiring,  at  the  commencement,  ten  or  fifteen 
hands,  to  one  requiring  now  one  hundred  or  more,  and  his 
manufactures  sell  all  over  the  country.  In  fact,  Deere  and  his 
associates,  whoever  they  may  have  been,  have  enjoyed,  for  more 
than  twenty  years,  the  monopoly  in  this  manufacture,  at  this 
favored  locality. 

The  works  under  his  management  have  greatly  prospered, 
and  the  machine  so  indispensable  to  our  prosperity  has  been 
greatly  improved  by  him — not,  perhaps,  by  applying  original 
conceptions  of  his  own  mind  to  any  part  of  it,  but  by  careful 
study  of  the  labors  of  others,  and,  with  unerring  judgment, 
adapting  them  to  his  own.  Thus,  in  his  early  advent  to 
Moline,  he  took  from  Berry  the  idea  of  a  wrought  iron  land 
side,  the  use  of  which  has  proved  to  be  superior  to  the  one  of 
cast  iron  which  he  was  constantly  using ;  so  he  obtained  the 
shape  of  the  mould  board  from  May's  u  Diamond  "  plow,  and 
used  steel  for  the  same,  because  it  was  on  other  plows,  and  had 
the  preference  over  any  other  material  which  he  was  using. 
He  did  not  hesitate  to  adopt  the  shape  of  the  beam  in  use  by 
Ruggles,  Nourse  &  Mason,  of  Worcester,  Massachusetts,  and 
the  idea  of  numbers  and  figures  to  designate  quality,  shape  and 
workmanship  from  the  same.  The  name  he  bestowed  upon 
one  of  his  favorite  plows  was  applied  to  a  plow  made  in  Chi- 
cago, and  sold  by  Wheelock  to  Deere,  called  the  "  Clipper." 

In  short,  no  apparent  improvement  was  unnoticed  by  him, 
and  he  was  not  slow  to  apply  them  all  to  his  own  manufacture 
and  thus  incorporate  them. 


1870.]  Candee,  Swan  &  Co.  v.  Deeee  &  Co.  455 

Opinion  of  the  Court. 

Mr.  Tate,  the  former  partner  of  Deere,  and,  we  should  judge 
from  his  testimony,  a  man  of  observation,,  some  mechanical 
skill,  and  well  informed,  generally,  and  particularly  upon  the 
subject  of  plows,  says  the  history  of  this  plow  goes  back  to 
1841.  A  person  by  the  name  of  Hitchcock  commenced  what 
he  called  the  Diamond  plow,  in  Princeton,  Bureau  county. 
Afterwards,  May,  of  Galesburg,  manufactured  a  plow  in  shape 
nearly  the  form  that  is  manufactured  now.  This  is  the  earliest 
he  recollects  of  seeing  a  steel  mould  board.  The  share  and 
mould  board  were  combined  at  that  time,  and  May  was  the 
first  man  who  laid  any  claim  to  the  improved  steel  plow. 
There  is  no  improvement  on  the  May  steel  plow  as  made  in 
1843,  or  later,  perhaps,  up  to  this  time.  The  plows  afterwards 
made  at  Palestine,  in  Lee  county,  by  a  person  named  Doan  ; 
afterwards  at  Grand  De  Tour  by  W.  Denney  and  Deere  and 
Andrews  ;  afterwards  in  Moline  by  Deere,  Tate  and  Gould  in 
the  fall  of  1848  ;  afterwards  by  Buford  and  Tate  in  1856 — the 
working  models  are  all  copied  strictly  after  the  May  plows. 
While  at  Grand  De  Tour  we  borrowed  the  May  plow  and 
copied  its  improvements  in  1847.  I  essentially  consider  May 
the  sole  constructor,  in  form,  of  the  Western  steel  plow.  Con- 
nected with  the  Moline  plow  there  is  nothing  original.  The 
beam  and  handle  are  essentially  the  beam  and  handle  used  by 
Ruggles,  Nourse  &  Mason.  The  cast  block  intended  to  give 
form  to  the  mould  board  we  copied  from  the  Evans  plow,  of 
Galena.  The  clevis  we  purchased  as  made  in  the  east,  by 
Warner,  for  Puggles,  Nourse  &  Mason  and  others.  We  intro- 
duced then  what  we  called  the  muley  share,  which  Ave  copied 
from  the  "  Occidental/'  a  plow  brought  to  Moline.  We  applied 
the  muley  share  to  one  plow  in  Moline  in  the  spring  of  1850. 

The  testimony  of  this  witnes^,  as  well  as  that  of  others,  tends 
to  show  that  Deere  was  not  the  inventor  of  any  material  part 
of  his  plow,  and  that  his  great  recommendation  and  praise  is, 
that  he  had  the  sagacity  to  discern  to  what  profitable  use  the 
inventions  of  others  could  be  applied,  and  by  a  well  directed 
judgment  he  has  constructed  a  plow  not  inferior  to  any  in  use 
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in  our  wide-spread  agricultural  community,  all  which  entitles 
him  to  as  much  credit  as  if  an  original  inventor. 

But  the  question  arises,  has  he  secured  a  trade  mark  for  his 
plow,  the  pirating  of  which  to  his  injury  is  deemed  unlawful  ? 
To  decide  this  question,  we  must  first  understand  what  is  meant 
and  intended  by  a  "  trade  mark,"  and  how  it  is  to  be  known. 
There  are  but  few  elementary  treatises  on  this  subject.  That 
a  trade  mark  is  a  legal  possession  has  been  recognized  by  courts 
for  many  years,  but  its  protection  by  courts  of  equity  is  of 
quite  modern  origin.  A  trade  mark  is  defined  in  Bouvier's 
Law  Dictionary,  to  be  a  symbol,  emblem  or  mark  which  a 
tradesman  puts  upon,  or  wraps  or  attaches  in  some  way  to  the 
goods  he  manufactures,  or  has  caused  to  be  manufactured.  It 
may  be  in  any  form  of  letters,  words,  vignettes  or  ornamental 
designs. 

Upton,  in  his  treatise,  and  it  is  the  only  one  we  have  seen 
upon  the  subject,  says,  a  trade  mark  is  the  name,  symbol, 
figure,  letter,  form  or  device  adopted  and  used  by  a  manufac- 
turer or  merchant  in  order  to  designate  the  goods  he  manufac- 
tures or  sells,  and  distinguish  them  from  those  manufactured 
or  sold  by  another,  to  the  end  that  they  may  be  known  in  the 
market  as  his,  and  thus  enable  him  to  secure  such  profits  as 
result  from  a  reputation  for  superior  skill,  industry  or  enter- 
prise.    Upton  on  Trade  Marks,  ch.  1.  p.  9. 

Assuming  these  as  the  proper  definition,  what  portion  of 
them  can  one  claim  as  his  trade  mark,  and  can  he  have  more 
than  one,  and  must  not  that  to  which  he  lays  claim  be  so  clear 
and  well  defined,  and  the  right  asserted  to  it,  in  the  same  shape 
and  form  always,  under  all  circumstances,  as  to  give  him  an 
exclusive  right,  and  must  it  not  be  in  some  way  attached  to 
the  article  manufactured  so  that  it  shall  be  exhibited  in  its 
whole  extent? 

A  trade  mark  is  similar  in  some  respects  to  the  marks  or 
brands  owners  of  live  stock  which  run  at  large  put  upon  each 
one  of  them.  The  object  of  the  one  is,  to  distinguish  the  prop- 
erty bearing  it  from  that  of  another.     In  respect  to  cattle  and 
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swine,  it  is  well  known  there  is  great  similarity  between  those 
of  different  owners,  in  color,  make,  flesh  marks  and  general 
appearance.  The  mark  or  brand  usually  decides  the  question 
of  ownership,  should  a  dispute  arise  thereon.  A  trade  mark 
denotes  the  origin  of  the  article.  No  one  man  can  have  more 
than  one  mark  or  brand,  and  it  is  required  to  be  recorded.  If 
the  owner  could  have  more  than  one  mark  by  which  to  distin- 
guish his  property,  great  confusion  and  uncertainty  would  be 
produced,  to  such  an  extent  as  to  defeat  the  object  in  view. 
We  have  found  no  case  where  a  proprietor  has  claimed  more 
than  one  trade  mark,  and  all  concur  in  saying  that  the  mark 
must  be  so  clear  and  well  denned  as  to  give  notice  to  others, 
and  must  not  be  deviated  from  at  the  suggestion  of  whim  or 
caprice.  That  it  must  be  attached  to  the  article  manufactured, 
in  such  a  way  as  to  be  reasonably  durable  and  visible,  is  also 
conceded.  It  must  have  a  practical  existence,  not  resting  in 
the  thought  of  the  owner,  but  stamped  or  impressed  or  attached 
in  some  way  to  the  article  itself.  Our  common  observation  of 
such  articles  sold  in  the  shops  teaches  this,  and  it  is  so  reason- 
able as  to  claim  the  acquiescence  of  every  one.  Of  what  use 
is  such  a  mark  unless  it  be  visible,  and  thus  operate  as  a  notice 
to  the  public  ?     We  can  perceive  none. 

It  is  understood  that  the  published  declarations  of  a  manu- 
facturer, that  he  has  adopted  a  certain  word  as  his  trade  mark, 
can  lay  the  foundation,  or  even  aid  in  laying  the  foundation, 
of  a  right  of  property  in  the  word,  can  not  be  reconciled 
with  recognized  principles  upon  which  such  property  can  be 
acquired,  or  with  the  policy  of  the  law  in  recognizing  and  pro- 
tecting the  acquisition.  It  is  the  actual  use  of  the  trade  mark 
affixed  to  the  merchandise  of  the  manufacturer,  and  this  alone 
which  can  impart  to  it  the  element  of  property.  The  mere 
declaration  of  a  person,  however  long,  and  however  extensively 
published,  that  he  claims  property  in  a  word  as  his  trade  mark, 
can  not  even  tend  to  make  it  his  property.  Upton  on  Trade 
Marks,  179. 

With  these  preliminary  remarks,  we  will  consider,  what  do 
the  complainants  claim  in  their  bill  as  their  trade  mark  ? 
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If  we  comprehend  the  allegations  in  the  bill  on  this  head, 
they  claim  the  words  "  Moline,  111."  stenciled  on  the  side  of 
the  beams  of  their  plows,  in  a  straight  horizontal  line,  as  their 
trade  mark,  and  this  under  the  names  of  the  manufacturers,  or 
of  some  one  of  them.  Complainants  then  aver  that  said  plows, 
by  their  said  name  of  "  Moline  Plow,"  have  acquired  a  national 
reputation,  and  no  plow  was  sold  as  the  "  Moline  Plow "  by 
others  than  complainants,  until  defendants  commenced  their 
manufacture  at  the  same  place  in  1866,  and  the  complaint  is, 
that  they  stencil  on  the  beams  of  their  plows,  in  a  straight 
horizontal  line,  in  plain  capital  letters,  the  words,  "  Moline,  111." 
underneath  their  own  names  as  manufacturers,  and  sell  them 
as  the  "  Moline  Plow." 

Complainants  refer  to  their  circular,  exhibit  A.  to  sustain 
their  allegations.  That  is  headed,  "  Circular."  "  Deere  & 
Co's  Moline  Plow  Factory ,"  in  German  text,  or  old  English,  and 
in  the  body  of  it  the  public  yare  informed  that  Deere's  Moline 
Plows  have,  for  many  years,  enjoyed  the  reputation  of  being 
the  best  plows  in  the  west,  etc.  This  circular  is  dated  Moline, 
111.  Sept.  1859,  and  signed  Deere  &  Co.  There  is  no  claim  in 
this  of  any  trade  mark. 

In  appellee's  argument  their  trade  mark,  or  what  is  claimed 
as  such,  is  copied  in  fac  simile,  except  as  to  the  size  of  the  let- 
ters, and  that  mark  is,  "  John  Deere,"  in  the  segment  of  a  cir- 
cle, and  the  words  "  Moline,  111."  in  a  straight  horizontal  line 
underneath,  with  a  dash  between  them.  Their  whole  argu- 
ment claims  that  these  words,  so  arranged,  and  in  this  combi- 
nation, are  the  trade  mark,  if  any  they  have,  not  the  words 
"  Moline,  111."  not  the  words  "  Moline  Plow,"  but  the  words  as 
arranged  in  the  copy  given  by  their  counsel. 

Appellees  argue  that  their  name  and  address  upon  their 
plows  is  a  proper  trade  mark,  pure  and  simple — that  it  indicates 
by  whom  and  where  the  article  is  manufactured,  nothing  more, 
nothing  less  and  nothing  else,  and  so  fulfils  most  completely  all 
the  conditions  of  the  law. 
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This  we  consider  an  abandonment  of  any  claim  to  the  words 
"  Moline,  111."  or  the  words  "  Moline  Plow,"  as  their  trade 
mark,  and  the  mark  being  a  trade  mark  by  being  placed  on  the 
beam,  is  a  virtual  disclaimer  of  all  right  to  any  other,  claimed 
in  circulars  and  price  lists.  The  question  is,  then,  narrowed 
down  to  this :  Can  one  manufacturer  of  an  article  at  a  particu- 
lar town,  whose  wares  have  gained  celebrity,  appropriate  as  his 
own,  to  the  exclusion  of  every  other  person  in  the  same  place, 
the  name  of  the  place,  and  thus  prevent  him  from  designating 
his  manufactures,  as  of  the  place  where  they  are  actually  made  ? 
We  do  not  think  the  cases  go  to  this  extent.  Though,  as 
Upton  says,  the  simplest  case  of  a  trade  mark  fulfilling  the 
condition  of  the  law,  and  thereby  entitling  him  who  adopts  it 
to  protection  in  its  exclusive  use,  is  the  name  and  address  of 
the  manufacturer.  P.  102.  In  such  a  case,  no  question  as  to 
the  right  to  exclusive  use  can  arise.  But  it  must  be  observed 
that  such  trade  mark  has  two  constituents — the  name  of  the 
manufacturer,  and  the  place  of  his  operations  or  address. 
Neither,  singly,  will  suffice  to  be  effectual  for  protection — both 
must  be  used.  Had  appellants  adopted  this  trade  mark,  or  so 
simulated  it  as  to  deceive  the  public,  and  with  that  intent,  an 
injunction  might  be  proper.  How  is  the  proof  on  this  point? 
An  exhibit  is  made  of  the  marks  of  these  parties,  as  branded 
or  stenciled  on  the  beams.  The  one  is  "  John  Deere,"  in  large, 
heavy  capitals  in  black  paint,  on  the  segment  of  a  circle,  with 
the  words  "  Moline,  111."  in  a  straight  horizontal  line  under- 
neath, in  smaller  capitals  in  like  black  paint,  with  a  dash  or 
flourish  between  them.  The  name  of  appellants  is  in  smaller 
capital  letters,  on  a  segment  of  a  circle  at  least  two  inches 
longer  than  that  of  "  John  Deere,"  and  the  address,  u  Moline, 
111."  in  smaller  capital  letters,  on  a  straight  horizontal  line,  and 
a  dash  between  them.  There  is,  it  is  true,  a  resemblance 
between  these  marks,  as  there  necessarily  must  be,  the  same 
lines  being  used,  and  the  same  color  of  paint,  but  the  names 
of  the  respective  manufacturers  are  so  different,  and  the  space 
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occupied  by  appellants'  names  so  much  longer  than  that  occu- 
pied by  the  name  of  appellees,  as  to  attract  the  notice  of  the 
most  casual  observer,  drawn  to  it  as  it  would  be  by  the  heavier 
body  and  larger  size  of  the  letters  of  the  name  "  John  Deere/' 
and  the  names  themselves  being  so  very  different.  No  person 
of  ordinary  observation  could  suppose,  in  looking  at  appellants' 
brand,  that  it  was  designed  to  palm  off  their  manufacture  as  that 
of  John  Deere,  when  it  told  them,  as  plain  as  letters  and  words 
can  speak,  that  it  was  not  made  by  John  Deere,  or  by  appel- 
lees. Upton,  in  discussing  what  is  a  violation  of  a  trade  mark, 
says,  when  A  adopts  or  imitates  and  applies  to  articles  of  his 
manufacture,  the  name  or  mark  previously  used  by  B  as  a  desig- 
nation for  his  productions,  the  wrong  consists  in  the  sale  by 
A  of  his  goods  as  and  for  the  goods  of  B.  The  doctrine  is 
clearly  recognized,  that  no  man  can  have  a  right  to  represent 
his  goods  as  the  goods  of  another,  and  in  many  of  the  cases 
coming  under  our  notice,  it  was  shown  that  the  party  complained 
of,  was  selling  his  manufacture  as  the  manufacture  of  another. 
Nothing  of  that  kind  is  pretended  in  this  case.  In  the  circu- 
lar of  appellants,  they  distinctly  announce  that  they  are  not 
the  plows  made  by  appellees,  but  are  "  Moline  Plows,"  and 
claim  an  examination  and  comparison  with  other  "  Moline 
Plows,"  and  the  testimony  shows  that  on  no  occasion,  and  to 
no  person  engaged  in  the  trade,  were  their  plows  represented 
to  be  the  workmanship  of  appellees.  They  claimed  to  such 
that  they  were  "Moline  Plows,"  but  superior  to  the  Deere 
plow,  and  there  is  no  proof  that  they  are  inferior. 

Were  appellants  violating  any  right  of  appellees  in  so  repre- 
senting them  ? 

It  is  in  proof  the  plows  manufactured  at  Moline  by  Kinsey, 
were  branded  "  Moline,  111."  and  those  made  by  Berry,  in  the 
same  manner,  and  that  various  articles  manufactured  at  that 
place  are  so  branded.  The  words  have  acquired  a  generic 
meaning,  and  one  manufacturer  at  Moline  has  the  same  right 
to  use  them  that  any  other  manufacturer  there  has.  A  case 
illustrative  of  this  idea  is  found  in  19  Pick.  214,  the  case  of 
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Thompson  v.  Winchester,  where  it  was  held,  that  if  the  defend- 
ant made  and  sold  medicines,  calling  them  P  Thomsonian,"  as 
a  generic  term,  designating  their  general  character,  but  did  not 
offer  or  sell  them,  nor  consign  them  to  others  to  sell,  as  and  for 
medicines  made  and  prepared  by  the  plaintiff,  and  if  he  made 
and  compounded  such  medicines  of  bad  materials,  with  inade- 
quate skill,  by  means  whereof  the  credit  and  character  of  all 
Thomson ian  medicines  were  brought  into  disrepute,  the  plain- 
tiff could  recover  no  damage — no  infringement  of  plaintiff's 
right  is  shown. 

Appellees  have  no  patent  upon  any  portion  of  their  plows ; 
any  one,  therefore,  has  a  perfect  right  to  make  plows  in  their 
exact  similitude,  even  to  "the  curve  of  the  mould  board"  and 
"the  tip  of  the  handles" — in  the  minutest,  as  well  as  in  the 
most  important  points — all  have  a  right  to  manufacture  them, 
no  matter  where  the  maker  may  reside,  and  has  the  right  to 
put  the  name  of  the  place  where  manufactured,  as  well  as  his 
own  name,  on  such  part  of  the  plows  as  he  pleases,  taking 
care,  however,  so  to  use  the  brand  as  not  to  deceive  the  public, 
so  as  not  to  create  a  belief  that  the  plow  is  the  manufacture 
of  another. 

In  appellees'  bill  they  claim  the  words  "  Moline,  111."  and 
"  Moline  Plow,"  as  words  to  which  they  have  an  exclusive  right 
when  used  to  designate  plows,  and  so  the  circuit  court  must 
have  understood  it,  for  the  very  language  of  the  finding  is,  that 
the  complainants'  bill  is  true,  and  that  they  are  entitled  to  the 
exclusive  use,  as  a  trade  mark,  in  the  manufacture  and  sale  of 
plows,  of  the  words  "  Moline  Plow,"  also  to  the  various  letters, 
figures,  numbers  and  combinations,  as  used  and  applied  by 
them,  as  set  forth  and  contained  in  exhibit  A,  attached  to  their 
bill,  and  used  by  them  to  designate  the  various  sizes,  shapes 
and  patterns  of  plows  manufactured  and  sold  by  them. 

The  decree  is  still  more  comprehensive.  It  is  decreed  that 
the  defendants,  and  each  of  them,  their  agents  and  servants,  be 
forever  restrained  and  enjoined  in  any  way  calling  or  advertis- 
ing themselves  as  "  The  Moline  Plow  Company,"  or,  "  Moline 
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Plow  Co."  or  similar  words,  and  from  advertising,  calling,  sell- 
ing, or  placing  upon  the  plows  made,  or  to  be  made  by  them, 
or  any  or  either  of  them,  the  name  of  "  The  Moline  Plow,"  or 
"  Moline  Plow,"  or  "  Moline  Plows,"  or  other  words  or  names, 
in  imitation  of  the  said  trade  mark  of  said  complainants,  or 
any  part  thereof,  or  in  any  way  or  manner  using  the  word 
"  Moline,"  either  upon  their  plows  or  in  advertising  the  same, 
as  in  any  way  designating,  pointing  out  or  indicating  the  manu- 
facture of  defendants,  or  in  any  other  way,  except  in  connec- 
tion with  such  word  or  words  as  shall,  and  shall  only,  point  out 
and  designate  the  place  where  the  defendants  manufacture 
plows. 

The  decree  further  enjoins  appellants  from  using,  or  placing 
upon  their  plows,  any  of  the  letters,  numbers,  or  figures  or 
combinations,  like  those  placed  upon  complainants'  plows,  and 
used  by  them  to  indicate  the  various  sizes,  shapes  and  patterns 
of  such  plows;  and  they  are  further  enjoined  from  branding, 
stenciling,  or  otherwise  placing  upon  their  plows,  the  words 
"  Candee,  Swan  &  Co."  or  other  words,  in  a  circular  form,  in 
imitation  of  the  complainants'  brand,  upon  the  beam  of  any  such 
plow  or  plows,  over  the  words  Moline,  Illinois,  or  any  abbre- 
viation of  such  words,  or  either  thereof. 

We  are.  not  mistaken,  therefore,  when  we  say  that  the  trade 
mark  claimed  by  this  bill,  and  found  by  the  court,  is  the  words 
"  Moline  Plow,"  to  which  they  are  entitled  to  the  exclusive  use, 
and  not  the  words  "  John  Deere,"  on  the  segment  of  a  circle, 
with  "  Moline,  111."  on  a  straight  horizontal  line  underneath. 
The  finding  and  decree  follow  the  bill,  and  show  the  same  case. 

If  this,  then,  be  the  trade  mark,  it  is  of  no  value,  as  it  has 
never  been  affixed  by  appellees  to  any  plow  they  have  manu- 
factured, or  attached  to  it  in  any  way,  and  if  they  had  so  done, 
there  is  not  a  particle  of  proof  appellants  have  affixed  it  to 
any  plow  of  their  manufacture.  The  law  is  well  settled  that 
no  circular,  price  list  or  advertisement,  no  matter  how  frequently 
repeated,  can  constitute  a  trade  mark,  and  it  is  only  in  that  way 
appellees  have  used,  and  appellants  also  using  it  as  a  generic 


1870.]  Candee,  Swan  &  Co.  v.  Deere  &  Co.  463 

Opinion  of  the  Court. 

term,  which  they  had  a  clear  right  to  do.  Is  it  possible,  can  it 
be  tolerated  for  a  single  moment,  that  a  maker  of  plows  at 
Moline  shall  not  be  permitted  to  sell  his  work  as  a  Moline 
Plow — to  advertise  them  in  every  form  as  the  Moline  Plow  ? 
Would  it  not  be  the  truth,  and  shall  a  manufacturer  be  pre- 
vented from  publishing  to  the  world  where  his  wares  are  made  ? 
In  what  could  a  contrary  notion  result  but  in  a  monstrous 
monopoly  ?  If,  to  the  exactions  committed  upon  the  agricul- 
tural portion  of  our  people,  by  the  patentees  of  reapers  and 
mowers,  implements  noAV  indispensable,  there  shall  be  super- 
added a  monopoly  in  the  manufacture  and  sale  of  the  plow,  at 
a  point  so  important  as  Moline,  how  shall  the  farmers  bear  this 
grievous  and  oppressive  burden  ?  Shall  it  be  said  that  because 
appellants  have  branded  their  pumps — which,  it  appears  by  the. 
testimony,  they  manufacture — "  Moline,  111."  no  other  manu- 
facturer of  pumps  at  that  place  shall  so  brand  his  ?  Shall  it 
be  said  that  any  man,  or  association  of  men,  can  so  appropriate 
the  name  of  a  town  where  manufactures  can  be  carried  on  in 
the  most  extensive  manner,  and  on  a  gigantic  scale,  such  will 
be  her  increased  facilities  by  the  expenditure  by  the  govern- 
ment of  large  sums  of  money  to  that  end?  Monopolies  are 
odious,  against  which  the  public  sentiment  has  ever  revolted, 
and  what  can  be  more  odious  and  oppressive  than  the  monopoly 
of  the  manufacture  and  sale  of  plows  ?  If  it  can  be  claimed 
by  an  association  at  Moline,  it  could  also  be  claimed  for  Peru, 
Peoria,  Chicago,  and  the  various  other  places  at  which  these 
implements  are  largely  made. 

In  a  very  recent  English  case,  reported  in  the  Albany  Law 
Journal  of  February  25,  1871,  the  plaintiffs  had  been,  for 
many  years,  manufacturers  of  starch,  at  a  small  hamlet  in  Scot- 
land called  Glenfield,  where,  it  was  said,  a  stream  of  water 
particularly  suited  for  making  that  article,  flowed.  Under  the 
name  of  "  Glenfield  Starch,"  their  goods  had  acquired  a  great 
reputation.  In  1868  the  defendants  set  up  starch  works  at 
Glenfield,  and  sold  starch  in  packets  labeled,  "  C.  &  Co.  Starch 
Manufacturers,  Glenfield."  In  color  alone  those  labels  resem- 
bled those  of  the  plaintiffs,  but  it  was  shown  that  the  colors 
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selected  were  common  to  almost  all  starch  makers.  Held,  on 
bill  filed  for  an  injunction,  that  the  defendants  were  entitled  to 
manufacture  starch  at  Glenfield,  and  doing  so,  to  describe  their 
goods  as  made  there,  and  themselves,  of  that  place ;  that 
even  if  they  had  chosen  that  place  for  their  works,  expressly 
because  the  name  had  become  known  in  the  markets,  and  with 
the  intention  of  introducing  that  name  as  part  of  the  descrip- 
tion of  themselves  and  their  goods,  it  was  open  to  them  to  do 
so,  and  therefore,  as  the  labels  and  inscriptions  in  no  way  imi- 
tated those  of  the  plaintiffs,  an  injunction  originally  granted  by 
Malins,  V.  C.  was,  on  appeal,  dissolved.  Witherspoon  v.  Currie, 
Ch.  33,  L.  T.  R.  (Law  Term  Reports)  443 ;  Vol.  3,  No.  8  Law 
Journal,  p.  156. 

This  case  is  noticed  under  the  article  "  Trade  Marks,"  and 
bears  upon  the  case  before  us.  What  is  to  be  understood  by 
the  closing  paragraph  is,  that  starch  being  put  up  for  market 
in  packages,  are  labeled  in  such  a  way  as  to  constitute  a  trade 
mark,  and  as  the  defendants'  labels  did  not  imitate  those  of  the 
plaintiffs'  except  in  color,  as  stated  before,  there  could  be  no 
piracy  of  the  trade  mark — that  did  not  consist  in  the  word 
"  Glenfield."  So  in  this  case,  if  the  trade  mark  of  appellees 
is  as  charged  in  the  bill,  and  as  found  by  the  court,  there  has 
been  no  piracy,  and  the  same  reasons  that  induced  competition 
in  the  manufacture  of  starch  at  Glenfield — that  starch  made 
there  had  a  great  reputation — and  that  defendants  had  a  right 
to  select  that  place,  on  that  account,  because  the  name  had 
become  known  in  the  market,  so  here,  appellants  were  justified 
in  commencing  their  operations  at  Moline,  because  the  plows 
manufactured  at  that  place  had  obtained  a  great  reputation 
through  the  exertions  of  appellees,  or  of  their  head,  Mr.  Deere. 
Any  number  of  plow  makers  can  go  with  impunity  to  Moline  and 
establish  there, plow  factories,  and  brand  on  their  plows  their 
own  name  and  the  name  of  the  town,  and  send  them  broadcast 
over  the  country,  to  the  joy  of  our  farmers,  and  to  the  common 
benefit  of  all. 
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But  the  court  went,  in  their  decree,  to  the  full  extent  of  the 
claim  of  appellees,  and  decided  they  had  a  p'roperty  in  the  let- 
ters, figures  and  numbers  placed  on  their  plows,  with  this  modi- 
fication :  whereas,  it  is  charged  in  the  bill,  that  the  plows 
manufactured  by  complainants  have  been  of  various  qualities, 
sizes  and  patterns,  for  different  qualities  and  conditions  of  soil, 
and  for  different  operations,  and  distinguished  by  different 
names,  letters  and  numbers ;  and  further,  referring  to  exhibit 
A,  their  plows  are  spoken  of  as  of  different  qualities,  sizes  and 
patterns,  the  court  find  they  are  used  to  designate  the  various 
sizes,  shapes  and  patterns  of  plows. 

It  is  in  proof  by  two  of  appellees'  witnesses,  G.  W.  Vinton, 
one  of  the  appellees,  and  C.  G.  Bryant,  that  they  designated 
the  different  sizes,  qualities  and  patterns  by  numbers,  from  one 
to  nine,  inclusive,  put  on  the  top  of  the  beam,  next  to  the  stand- 
ard, and  as  they  modified  them  from  time  to  time  to  suit  the 
demand,  they  added  numbers  and  portions  of  numbers.  He 
also  says,  "the  same  letters,  figures  and  numbers  appear  on 
defendants'  plows,  corresponding  with  those  we  use,  and  they 
appear  in  the  same  form,  style  and  appearance,  and  designate 
the  same  style  and  quality  of  plows  as  our  own."  On  cross- 
examination,  he  says  these  letters  and  numbers  denote  the  size, 
quality,  shape  and  brand  of  the  plows. 

Charles  G.  Bryant  says  he  is  familiar  with  Deere's  numbers 
and  figures  and  combinations,  as  applied  to  their  plows,  and 
they  designate  the  size,  shape  and  quality  of  the  various  kinds 
of  plows  on  their  price  list,  to  which  they  are  applied.  And 
.  on  cross-examination,  he  says  makers  of  plows  generally  mark 
them  with  letters  and  numbers,  or  combinations  of  letters  and 
numbers,  to  denote  the  size,  shape  and  quality  of  plows  made 
by  them. 

That  one  can  not  have  a  property  in  letters,  figures  and  words 
used  for  such  purpose,  seems  to  be  settled  by  the  authorities. 

It  was  held,  in  the  case  of  Stokes  v.  Landgraff,  17  Barb.  608, 
referring  to  Amosheag  Manufac.  Co.  v.  Spear,  2  Sandf.  S.  C.  R. 
599,  in  respect  to  words  or  devices  which  do  not  denote  the 
30 — 54th  III. 
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goods  or  property,  or  particular  place  of  business  of  a  person, 
but  only  the  nature,  kind  or  quality  of  the  article  in  which  he 
deals,  a  different  rule  prevails,  no  property  in  such  words, 
marks  or  devices,  can  be  acquired.  There  is,  obviously,  no 
good  reason  why  one  person  should  have  any  better  right  to 
use  them  than  another.  They  may  be  used  by  many  different 
persons,  at  the  same  time,  in  their  brands,  marks  or  labels  on 
their  respective  goods,  with  perfect  truth  and  fairness.  They 
signify  nothing,  when  fairly  interpreted,  by  which  any  dealer 
in  a  similar  article  could  be  defrauded. 

The  case  of  The  Amosheag  Manufac.  Co.  v.  Spear,  supra,  is 
said  to  be  the  leading  American  case  on  the  question  of  trade 
marks,  and  in  that  it  was  held,  that  although,  by  the  long  con- 
tinued use  of  certain  words,  letters,  marks  or  symbols,  which 
do  not,  of  themselves,  and  were  not  designed  to  indicate  the 
origin  or  ownership  of  the  goods  to  which  they  are  affixed,  the 
goods  so  marked,  and  because  so  marked,  have  become  known 
as  those  of  the  manufacturer  who  first  used  them,  such  fact  can 
not  alter  the  original  meaning  of  the  words  or  symbols,  or  the 
intent  with  which  they  were  first  used,  as  denoting  the  name  of 
the  thing,  or  its  general  or  relative  quality,  or  take  from  others 
the  right  to  employ  them  in  the  same  sense. 

This  portion  of  the  claim  set  up  by  appellees  must  fall  to 
the  ground,  as  well  as  the  claim  based  upon  the  use  of  the 
word  "  Moline,"  used  to  designate  appellants'  plows.  It  is 
very  apparent,  from  the  whole  tenor  of  appellees'  bill,  their 
claim  is  founded  on  the  fact,  that  their  plows  were  sold  by 
them  as  the  "  Moline  plow,"  and  not  by  the  name  of  the  manu- 
facturer, and  as  that  is  only  a  generic  term,  it  is  seen,  they  can 
claim  no  exclusive  right  to  the  use  of  that  name  by  which  to 
designate  their  manufacture.  Thompson  v.  Winchester,  supra, 
and  to  which  citation  should  be  added  Singleton  v.  Bolton,  3 
Doug.  293 ;  Compton  v.  Jones,  2  Yesey  &  Beames,  218,  and 
Perry  v.  Troffil  6  Beavan,  6Q.  These  cases  are  all  decided  on 
the  principle  that  the  names  used  in  the  respective  cases  had 
become  generic — merely  descriptive  of  the  kind  or  quality  of 
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the  articles  to  which  they  were  respectively  applied,  without 
reference  to  any  particular  manufacturer. 

Suppose  the  law  required  each  person  claiming  a  trade  mark, 
to  record  the  same,  how  would  that  of  appellees  appear  on  the 
record  ?  If,  by  these  letters  and  figures,  or  a  combination  of 
them,  the  law  is  settled,  they  are  no  basis  for  the  claim ;  if  the 
words  "  Moline  Plows,"  the  law  is  equally  well  settled,  that 
no  exclusive  right  can  be  had  in  them  ;  if  in  the  form  presented 
by  the  counsel  for  appellees  in  their  brief,  "  John  Deere," 
inscribed  on  the  segment  of  a  circle,  and  the  words  "  Moline, 
111."  in  a  straight  horizontal  line  underneath,  it  is  not  so 
claimed  in  the  bill,  and  if,  it  was,  there  is  no  proof  that  such 
trade  mark  has  been  violated  by  appellants. 

But  it  seems  to  us,  it  is  not  quite  clear  what  appellees  intend 
is,  and  shall  be,  their  trade  mark.  It  is  not  made  out  to  our 
satisfaction,  and  we  believe  the  rule  to  be,  in  such  cases,  the 
proof  must  be  clear,  leaving  the  question  beyond  a  reasonable 
doubt. 

It  is  not  possible  for  us,  even  if  it  were  necessary,  as  it  is 
not,  to  review  the  many  cases  cited  on  the  argument.  There 
is  not  entire  harmony  in  them,  but  one  of  the  most  important 
principles  dedncible  from  them  is,  that  when  a  trade  mark  is 
violated,  the  essence  of  the  wrong  done  consists  in  the  sale  of 
the  goods  of  one  manufacturer,  as  and  for  the  goods  of  another, 
and,  therefore,  that  such  violation  can  only  be  predicated  of  a 
copy  or  imitation  of  a  trade  mark,  or  those  portions  of  a  trade 
mark  which  truly  designate  the  origin  or  ownership  of  the  goods ; 
and  another  is,  that  a  similarity  between  two  trade  marks  used 
by  different  manufacturers  for  their  goods,  although  of  such 
a  character  as  to  induce  a  belief  in  the  mind  of  the  public 
that  they  belong  to  and  designate  the  goods  of  the  same  manu- 
facturer or  trader,  is  not,  of  itself,  sufficient  ground  for  a  prohi- 
bition of  the  use  of  such  trade  mark  by  him  who  did  not  first 
adopt  it.  That  similarity,  to  entitle  the  originator  to  the  pro- 
tection of  the  law,  must  be  such  as  to  amount  to  a  false  repre- 
sentation, not  alone  that  the  two  articles  have  the  same  origin, 
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but  that  the  goods  to  which  the  simulated  mark  is  attached  are 
the  manufacture  of  him  who  first  appropriated  the  trade  mark. 
Amoskeag  Ifanufac.  Co,  v.  Spear,  supra;  Upton  on  Trade 
Marks,  136. 

Testing  this  case  by  these  principles,  it  has  no  foundation. 
On  the  part  of  appellants,  the  essence  of  the  wrong  alleged  to  be 
done,  is  absent,  and  though  a  similarity  may  exist  in  the  mark 
or  brand  of  appellants,  with  that  of  appellees,  if  the  words 
"  John  Deere,"  printed  in  capital  letters  on  the  segment  of  a 
circle,  with  the  name  "  Moline,  111."  on  a  straight  horizontal 
line,  also  in  capital  letters,  be  their  trade  mark,  which  is  not 
so  alleged  in  the  bill,  or  proved,  or  found  by  the  court,  it  is  not 
such  as  to  amount  to  a  false  representation,  that  the  goods  of 
appellants,  bearing  their  brand,  had  the  same  origin,  and  were 
of  the  manufacture  of  appellees,  if  they  did,  in  fact,  first  appro- 
priate it  as  a  trade  mark. 

On  this  point,  there  is  no  evidence  whatever.  There  was  no 
pretension  by  appellees,  of  a  trade  mark,  until  appellants  com- 
menced to  manufacture,  and  that  successfully,  plows  at  Moline, 
and  which  they  published  far  and  wide  as  the  "  Moline  Plow," 
and  thus  interfered  with  the  monopoly  appellees  had  created. 
For  their  audacity,  in  so  interfering,  the  sternest  decrees  of  the 
law  are  invoked,  but,  in  this  court,  the  invocation  will  be  vain, 
on  such  facts  as  are  presented  by  this  record. 

We  forbear  any  discussion  of  the  questions  presented  by  the 
supplemental  bill,  deeming  it  unnecessary ;  satisfied,  as  we  are, 
that  appellees  have  no  standing  in  a  court  of  equity,  and  for 
the  same  reason  decline  the  discussion  of  the  question,  how  far 
claimants  under  Deere  may  be  protected  in  any  trade  mark 
he  may  have  had  and  used. 

Entertaining  the  views  herein  expressed,  the  decree  of  the 
circuit  court  must  be  reversed,  the  injunction  dissolved  and  the 
bill  dismissed. 

Decree  reversed. 
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Daniel  Durham 

V. 

Benjamin  Goodwin, 


1.  Trespass— iclietlier  it  will  lie.  In  an  action  of  trespass,  to  recover 
damages  for  injury  done  to  plaintiff's  crops,  by  reason  of  the  horses  and 
mules  of  defendant  being  breachy  and  entering  the  plaintiff's  fields,  and 
thereby  letting  others  in  not  owned  by  him,  it  was  held,  the  defendant  was 
not  liable,  in  that  form  of  action,  for  injury  occasioned  by  the  stock  not  his 
own,  unless  they  were,  at  the  time,  under  his  management  and  control. 

2.  Instructions — should  not  assume  facts  to  be  proven.  An  instruction 
that  assumes  certain  facts  in  the  case  to  be  proven,  is  erroneous. 

3.  Same — error  in  instructions  obviated  by  being  qualified  in  another.  If 
one  party  procures  an  erroneous  instruction  to  be  given,  and,  at  the  instance 
of  the  opposite  party,  another  is  given,  qualifying  the  former,  the  two 
instructions  should  be  considered  together,  and  if,  when  so  considered,  the 
law  is  correctly  laid  down,  the  error  in  the  first  should  be  regarded  as  cor- 
rected. 

Appeal  from  the  Circuit  Court  of  Kankakee  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  C.  A.  Lake,  for  the  appellant. 

Mr.  W.  H.  Kichardson,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  by  the  appellee 
against  the  appellant,  in  the  circuit  court  of  Kankakee  county, 
to  the  November  term,  A.  D.  1869.  The  plaintiff  below  com- 
plains that  the  defendant's  stock  broke  and  entered  his  close 
and  destroyed  his  corn,  wheat  and  oats. 

A  number  of  errors  are  assigned  on  the  record,  the  most 
important  of  which  are,  that  the  evidence  does  not  sustain  the 
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verdict,  and  that  the  court  erred  in  giving  the  instructions 
asked  by  the  plaintiff  below. 

As  this  case  is  to  be  reversed,  on  the  instructions,  we  have 
not  considered  the  evidence  to  see  whether  it  fully  sustains  the 
verdict,  and  inasmuch  as  the  cause  is  to  be  tried  again,  we  for- 
bear to  make  any  comments  on  the  evidence. 

At  the  instance  of  the  plaintiff,  the  court  gave  the  following 
instructions  : 


"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff's 
farm  is  surrounded  by  a  good  and  sufficient  fence,  such  as 
would  turn  ordinary  horses  and  mules,  and  if  you  believe, 
from  the  evidence,  that  defendant's  mules  and  gray  mare  were 
breachy  and  tore  down  and  broke  down  such  fence,  and  thereby 
went  in  and  let  others  go  in,  then,  in  that  case,  the  law  is  for 
the  plaintiff,  and  he  is  entitled  to  recover  for  all  damages  so 
occasioned. 

"  The  court  instructs  the  jury,  that  if  you  believe,  from  the 
evidence,  that  plaintiff's  farm  was,  in  the  fall  of  1865  and 
winter  and  spring  of  1866,  in  winter  and  spring  of  1867,  sur- 
rounded by  a  good  and  sufficient  fence,  and  if  you  further 
believe,  from  the  evidence,  that  defendant's  horses  and  mules, 
and  others  that  run  together  in  a  drove  on  defendant's  farm, 
damaged  the  plaintiff's  corn  and  oats ;  and  if  you  further 
believe,  from  the  evidence,  that  defendant's  mules  were  breachy 
and  broke  down  the  plaintiff's  fences,  they  being  at  that  time 
sufficient  to  turn  ordinary  stock,  and  let  in  the  gang  of  other 
horses  so  running  together  and  belonging  to  defendant,  then, 
in  that  case,  the  law  is  for  the  plaintiff,  and  he  is  entitled  to 
recover  whatever  damages  he  has  proved  occasioned  thereby." 

The  first  of  the  above  instructions,  we  think,  is  erroneous  in 
stating  to  the  jury  that  the  defendant  below  was  liable  to  the 
plaintiff  for  all  damage  occasioned,  if  defendant's  stock  were 
breachy  and  broke  down  plaintiff's  fence  "and  thereby  went 
in  and  let  others  go  in."     It  ought  to  have  been  so  qualified  as 
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to  state  that  the  defendant  was  not  liable  in  this  form  of  action, 
unless  such  "  other  "  stock  were,  at  the  time,  under  his  control 
and  management.  Whether  defendant  would  have  been  liable 
under  another  form  of  action,  is  not  necessary  for  the  court 
now  to  express  an  opinion. 

The  second  of  the  above  instructions  is  obnoxious  to  the 
same  objection,  and  to  the  further  objection  that  it  assumes,  by 
its  phraseology,  that  other  stock  "  run  together  in  a  drove  on 
defendant's  farm."  If  this  was  a  fact,  it  ought  to  have  been 
left  to  the  consideration  and  finding  of  the  jury.  This  court 
has  repeatedly  held,  in  numerous  cases,  that  an  instruction 
which  assumes  a  certain  fact  to  be  proven  in  the  case  is  erro- 
neous. It  is  the  province  of  the  court  to  state  the  law  only, 
and  leave  the  finding  of  the  facts  to  the  jury. 

It  is  insisted  by  the  appellee,  that  the  instructions  given  for 
plaintiff  below  were  sufficiently  qualified  by  those  given  on 
behalf  of  the  defendant.  The  rule  on  this  question  has  been 
very  clearly  stated  by  this  court,  in  the  case  of  Van  Busldrk  v. 
Day,  32  111.  260.  If  one  party  procures  an  erroneous  instruc- 
tion to  be  given,  and,  at  the  instance  of  the  opposite  party, 
another  is  given,  qualifying  the  former,  the  two  instructions 
should  be  considered  together,  and  if,  when  so  considered,  the 
law  is  correctly  laid  down,  the  error  in  the  first  should  be 
regarded  as  corrected.     See,  also,  Morgan  v.  Peet,  32  111.  281. 

We  can  not  bring  this  case  within  the  above  rule.  After  a 
careful  examination  of  the  numerous  instructions  given  for  the 
defendant  below,  we  can  not  find  any  which,  in  the  opinion 
of  the  court,  sufficiently  corrects  the  error  in  the  plaintiff's 
instructions,  or,  if  taken  and  considered  together,  present  the 
law  correctly.  Indeed,  we  are  at  a  loss  to  see  how  any  coun- 
ter instruction  could  correct  one  error  in  the  second  of  the 
above  instructions,  viz  :  that  it  assumes  a  material  fact  to  be 
proven  which  it  is  alone  the  province  of  the  jury  to  find. 

For  the  error  of  the  court  in  giving  these  instructions,  at  the 
instance  of  the  appellee,  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Syllabus. 


Alfeed  Booth 

V. 

Augustus  Stoees  et  al. 


1.  '  Assignor — diligence  required  of  an  assignee.  In  an  action  by  the 
assignee  against  the  assignor  of  a  promissory  note,  wherein  it  was  alleged 
that  the  institution  of  a  suit  against  the  makers  would  have  been  unavail- 
ing, it  appeared  the  makers  thereof  had  committed  acts  of  bankruptcy,  and 
a  petition  had  been  exhibited  against  them  in  the  United  States  district 
court  for  the  Northern  district  of  Illinois,  and  an  assignee  appointed,  who 
had  taken  possession  of  their  estate :  Held,  the  rule  of  diligence  imposed 
by  the  statute  upon  the  assignees  of  promissory  notes,  in  order  to  fix  the 
liability  of  assignors,  did  not  require  the  plaintiff  to  present  his  claim  in 
the  district  court ;  and  he  was  not,  by  reason  of  not  having  done  so,  charge- 
able with  such  laches  as  exonerated  defendant  from  liability  as  assignor. 

2.  The  presentation  of  the  note  by  the  assignee  thereof,  in  the  bank- 
ruptcy proceeding,  would  not  be  a  suit  against  the  makers,  or  their  heirs, 
executors  or  administrators,  in  the  sense  in  which  the  term  is  used  in  the 
statute,  which  requires  a  suit  against  the  maker,  etc.  for  the  recovery  of  the 
money  or  property  due  thereon,  or  damage  in  lieu  thereof  these  latter  words 
being  descriptive  of  a  personal  action. 

3.  The  statute  only  requires  that  the  assignee  of  a  note,  before  he  can 
proceed  against  the  endorser,  shall  use  clue  diligence  by  proceeding  at  law 
against  the  maker ;  and  the  proceedings  at  law  were  intended  to  be  in  the 
courts  of  law  in  this  State. 

4.  He  is  not  required  to  go  into  a  foreign  jurisdiction;  and  the  district 
court  of  the  United  States  being  created  and  acting  under  another  sov- 
ereignty, the  assignee  can  no  more  be  required  to  resort  to  such  court,  than 
to  proceed  against  the  property  of  the  maker  in  a  sister  State. 

5.  Practice  in  the  Superior  Court  of  Chicago — trying  a  cause  out  of  its 
regular  order.  Under  the  rule  of  the  Superior  Court  of  Chicago,  providing 
that  certain  cases  may  be  tried  out  of  their  order,  upon  the  filing  of  an  affi- 
davit by  the  plaintiff,  or  his  attorney  or  agent,  that  he  or  she  believes  the 
defense  is  made  for  delay,  and  by  giving  notice,  etc.  unless  it  shall  he  made 
to  appear  to  the  court,  by  affidavit  of  facts  in  detail,  that  the  defense  is 
made  in  good  faith,  the  only  question  to  be  determined,  is,  the  face  of  the 
pleadings  presenting  a  legal  defense,  whether  the  defense  is  set  up  in  good 
faith. 

6.  And  the  failure  of  the  defendant  to  verify  his  special  plea,  by  his  own 
affidavit,  when  the  plea  is  of  a  nature  not  required  by  law  to  be  so  verified, 
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is  not  a  good  and  sufficient  cause  for  directing  the  case  to  be  tried  out  of  its 
order,  within  the  meaning  of  the  special  practice  act,  the  court,  in  such  case, 
having  no  power  to  require  it. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant. 

Messrs.  Thompson  &  Bishop,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  June  term, 
1870,  of  the  Superior  Court  of  Chicago,  by  appellees,  as 
assignees,  against  appellant,  as  assignor  and  guarantor  of  a 
promissory  note  made  by  Barnum,  Mason  &  Co.  bearing  date 
at  Chicago,  August  2,  1869,  whereby  they,  nine  months  after 
date,  for  value  received,  promised  to  pay  to  the  order  of  appel- 
lant, the  sum  of  f  176.66,  at  Manufacturers'  National  Bank, 
Chicago,  with  interest  at  seven  per  cent,  and  endorsed  by 
appellant. 

The  declaration  contains  three  counts,  the  first  two  of  which 
set  out  the  contract  and  liability  of  the  assignor,  alleging  that 
the  institution  of  a  suit  against  the  makers  would  have  been 
unavailing,  on  account  of  their  insolvency,  and  the  third  count 
seeks  to  charge  appellant  as  guarantor. 

Appellant  filed  the  general  issue,  with  affidavit  of  merits,  to 
the  whole  declaration,  and  to  the  first  two  counts  against  him, 
as  assignor,  the  following  special  plea : 

Special  plea  to  first  and  second  counts  alleges  that  Barnum, 
Mason  &  Co.  when  they  made  the  note  described  in  said  counts, 
were  possessed  of  goods,  wares  and  merchandise,  book  accounts, 
and  choses  in  action,  amounting  to  f  18,000;  that  on  December 
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17,  1869,  and  before  those  notes  became  due,  they  committed 
sundry  acts  of  bankruptcy ;  that  a  petition  was  filed  against 
them  by  certain  of  their  creditors,  in  the  district  court  United 
States,  Northern  district  of  Illinois;  that  January  26,  1870, 
they  were  declared  bankrupts,  and  the  marshal  of  the  United 
States,  by  virtue  of  a  warrant  issuing  out  of  that  court,  seized 
and  took  possession  of  their  property;  that,  April  12,  1870, 
an  assignee  was  elected  by  the  creditors  of  Barnum,  Mason 
&  Staring,  who  duly  qualified  and  took  charge  of  their  prop- 
erty and  assets,  and  now  holds  the  property  and  effects  for 
the  benefit  of  the  creditors  of  said  Barnum,  Mason  &  Staring ; 
that  plaintiffs  have  not  used  the  diligence  to  recover  of 
Barnum,  Mason  &  Staring  the  amount  of  the  note  by  the 
institution  of  a  suit  against  them ;  that  the  plaintiffs  were 
creditors  of  Barnum,  Mason  &  Co.  and  when  the  note  became 
due,  and  before  any  dividend  had  been  declared  or  paid  by 
the  assignee  of  said  Barnum,  Mason  &  Staring,  did  not,  nor 
would,  prove  the  same  in  the  said  United  States  court,  as 
provided  for  by  the  act  of  congress,  and  did  not,  nor  would, 
in  any  way  or  manner,  endeavor  to  avail  themselves  of  the 
dividends  of  the  proceeds  which  would  arise  out  of  the  estate 
of  said  bankrupts ;  that  had  they,  or  would  they,  prove  their 
claim  in  said  bankrupt  proceedings,  they  would  realise  suffi- 
cient to  pay  the  greater  part  of  their  said  note. 

To  this  plea  appellees  interposed  a  general  demurrer,  which 
was  sustained  by  the  court. 

Appellant  filed  another  special  plea  to  all  the  counts,  in  sub- 
stance as  follows :  That,  before  the  time  of  the  making  of 
said  note  and  endorsement  in  the  declaration  mentioned,  and 
on  the  twenty-second  day  of  July,  1869,  a  firm  doing  business 
under  the  name  of  C.  A.  &.  C.  H.  Barnum  &  Co.  were  largely 
indebted  to  divers  firms,  etc.  in  the  city  and  State  of  New 
York,  among  whom  were  the  appellees,  to  whom  they  owed 
$1200,  and  which  they  were  unable  to  pay,  they  being  insol- 
vent; that,  on  the  day  aforesaid,  at  said  city  of  New  York, 
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appellees  entered  into  an  agreement,  in  writing,  with  said 
Barnum  &  Co.  whereby  appellees  agreed  with  Barnum  &  Co. 
in  consideration  of  their  insolvency,  and  that  C.  A.  Barnum, 
J.  D.  Mason  and  J.  B.  Staring,  members  of  said  firm,  would 
make  their  promissory  notes  for  fifty  per  cent  of  said  claim, 
maturing  in  six,  nine  and  twelve  months  after  date,  with  seven 
per  cent  interest,  and  procure  appellant  to  endorse  the  same, 
they,  the  appellees,  would  accept  and  receive  the  said  notes  in 
full  satisfaction  and  payment  of  said  claim ;  that  Barnum  & 
Co.  afterwards,  and  on  the  second  of  August,  1869,  in  pursu- 
ance of  said  agreement,  made  and  executed  these  notes,  among 
which  was  the  said  note  in  said  declaration  mentioned,  and 
appellant  endorsed  them,  and  they  were  delivered  by  said  firm 
to  appellees,  in  the  city  and  State  of  New  York,  and  appellees 
accepted  them  on  account  of  said  claim,  and  for  no  other  pur- 
pose whatever ;  that,  in  pursuance  of  the  terms  of  said  agree- 
ment, appellant  contracted  and  assumed,  with  appellees,  the 
liabilities  of  an  accommodation  endorser;  that  said  contract 
of  endorsement  was  made  in  said  city  of  New  York,  where  the 
same  was  delivered  to  and  accepted  by  appellees,  in  manner 
aforesaid,  for  the  purposes  aforesaid,  and  not  in  the  State  of 
Illinois,  as  alleged  in  the  declaration ;  that,  at  the  time  the 
notes  were  made  and  became  due,  the  law  merchant  was  in 
force  in  the  State  of  New  York,  requiring  the  holder  of  a  note 
so  endorsed,  in  order  to  fix  the  liability  of  the  endorser,  to 
demand  payment  of  the  maker,  and  if  not  paid,  to  notify  the 
endorser  of  such  demand  and  non-payment ;  that,  when  the  notes 
had  become  due,  demand  of  payment  was  made  at  the  place 
where  these  notes  were  payable,  and  payment  was  refused ;  but 
no  notice  of  such  demand  and  non-payment  was  given  to 
appellant. 

To  this  plea,  appellees  replied,  that  the  contract  of  endorse- 
ment was  made,  and  said  note  delivered  to,  and  accepted  by, 
appellees,  in  the  State  of  Illinois,  and  not  in  the  State  of  New 
York. 
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On  the  twenty-fifth  of  June,  1870,  one  of  appellees'  attor- 
neys filed  his  affidavit  in  the  cause,  that  he  believed  that  the 
defense  in  said  cause  was  made  for  delay,  and  served  appel- 
lant's attorney  with  a  copy,  and  notice  that  the  cause  would  be 
brought  on  for  trial  on  the  thirtieth,  same  month.  The  court 
not  being  in  session  on  that  day,  and,  by  stipulation,  it  was 
agreed  by  counsel  that  said  notice  of  trial  be  considered  as  for 
the  fifth  of  July,  1870,  of  that  term.  On  the  latter  day,  appel- 
lant's counsel  objected  to  the  trial  of  the  cause  out  of  its  order, 
and  filed  his  own  affidavit  to  prevent  such  trial,  stating,  among 
other  things,  the  agreement  made  in  the  city  of  New  York,  as 
stated  in  the  second  special  plea,  the  making  of  the  note  sued 
on,  with  others,  in  pursuance  thereof;  that  the  same  was  made 
and  endorsed  by  appellant,  to  be  taken  to  New  York  by  the 
makers,  and  there  delivered,  upon  settlement  or  compromise 
being  made  with  appellees ;  that  affiant  had  been  informed  by 
appellant  and  one  of  the  makers,  and  he  also  believed,  that 
said  note,  with  the  others,  was  taken  to  New  York  by  one 
of  the  makers,  and  there  delivered.  Affiant  also  stated  in  his 
affidavit,  that,  at  the  time  of  the  notice,  appellant  was  out  of 
the  State  of  Illinois,  and  in  California,  and  still  was,  and  for 
that  reason  could  not  make  the  affidavit.  It  set  out  the  laws 
of  New  York  respecting  the  liability  of  endorsers,  and  non- 
compliance with  those  laws  on  the  part  of  appellees,  and  that 
he  believed  the  defense  was  made  in  good  faith. 

The  court,  notwithstanding  this  affidavit,  allowed  appellees' 
attorneys  to  bring  said  cause  on  for  trial,  out  of  its  order  on 
the  docket,  and  in  the  absence  of  appellant ;  to  which  his  coun- 
sel excepted,  and  preserved  these  matters  in  a  bill  of  excep- 
tions. There  was  a  verdict  for  appellees,  upon  which  the  court 
entered  judgment,  and  appellant  brings  the  case  to  this  court 
by  appeal,  and  assigns  for  error,  among  other  grounds,  the 
decision  of  the  court  below  in  sustaining  the  demurrer  to  his 
first  special  plea,  and  in  ordering  said  case  to  be  tried  out  of  its 
order,  as  above  stated. 
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We  think  there  was  no  error  in  sustaining  the  demurrer  to 
the  first  special  plea.  The  theory  of  this  plea  is,  that  because 
the  makers  had  committed  acts  of  bankruptcy,  and  a  petition 
had  been  exhibited  against  them  in  the  United  States  district 
court  for  the  Northern  district  of  Illinois,  an  assignee  appointed, 
who  had  taken  possession  of  their  estate,  the  rule  of  diligence 
imposed  by  the  statute  upon  assignees  of  promissory  notes,  in 
order  to  fix  the  liability  of  assignors,  required  appellees  to  pre- 
sent their  claim  to  the  district  court ;  and  not  having  done  so, 
they  are  chargeable  with  laches,  which  exonerated  appellant 
from  all  liability  as  assignor. 

The  diligence  required  of  an  assignee  is  defined  by  the 
statute.  It  is  :  "  If  such  assignee,  or  assignees,  thereof,  shall 
have  used  due  diligence  by  the  institution  and  prosecution  of 
a  suit  against  the  maker  or  makers  of  such  assigned  note,  etc. 
or  against  his,  her  or  their  heirs,  executors  or  administrators,  for 
the  recovery  of  the  money  or  property  due  thereon,  or  dam- 
ages in  lieu  thereof/'  etc.  It  is  true,  as  argued  by  appellant's 
counsel,  that  the  term  "suit"  is  a  very  comprehensive  one. 
But  there  are  other  expressions  in  the  statute  which  limit  the 
term  as  here  used.  It  must  be  a  suit  against  the  maker,  or  his 
heirs,  executors  or  administrators.  The  plea  avers,  that  other 
creditors  of  these  makers  had  exhibited  their  petition  in  bank- 
ruptcy against  them.  The  presentation  of  this  note  by  the 
assignees  thereof,  in  that  proceeding,  would  not  be  a  suit  against 
the  makers,  or  their  heirs,  executors  or  administrators,  in  the 
sense  in  which  the  term  is  used  in  the  statute,  because  that 
requires  a  suit  against  the  maker,  etc.  for  the  recovery  of  the 
money  or  property  due  thereon,  or  damages  in  lieu  thereof.  These 
latter  words  are  descriptive  of  a  personal  action. 

In  Bledsoe  v.  Graves,  4  Scam.  382,  it  was  insisted,  that  the 
assignee  of  a  note  was  bound  to  go  into  chancery  to  remove 
obstructions  in  the  way  of  an  execution  against  the  maker, 
before  he  could  proceed  against  the  endorser.  But  the  court 
held  otherwise,  and  said  :  "  It  was  only  necessary  that  he 
should  have  used  due  diligence  by  proceeding  at  law  against 
the  maker." 
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And  the  proceedings  at  law  were  intended  to  be  in  the  courts 
of  law,  in  this  State.  In  Judson  v.  Goohvin,  37  111.  286,  it 
was  said,  that  "  he  (the  assignee)  was  not  required  to  sue  in 
any  county  other  than  the  county  of  the  residence  of  the 
maker/'  But  it  is  manifest  that  he  is  not  required  to  go 
into  a  foreign  jurisdiction.  The  district  court  of  the  United 
States  is  created,  and  acts,  under  another  sovereignty,  and  it 
might,  with  just  as  much  propriety,  be  contended,  that  the 
assignee  was  required  to  proceed  against  the  property  of  the 
maker  in  a  sister  State,  as  that  he  should  resort  to  the  district 
court  of  the  United  States.     Tarbell  v.  Griggs,  3  Paige,  207. 

But  we  think  the  court  erred  in  compelling  appellant's  coun- 
sel to  go  to  trial  of  the  cause  out  of  its  regular  order,  under 
the  state  of  the  pleadings,  and  against  the  affidavit  made  by 
him  to  prevent  it. 

This  was  under  a  special  rule  of  that  court,  as  follows : 

"  Ordered,  that  in  any  case  ex  contractu,  pending  on  an  issue 
or  issues  of  fact  only,  or  only  requiring  the  similiter  to  be 
added,  which  is  noticed  for  trial  at  any  term,  if  the  plaintiff, 
or  any  attorney  or  agent  of  the  plaintiff,  shall  make  an  affidavit 
that  he  or  she  believes  that  the  defense  is  made  only  for  delay, 
the  plaintiff,  by  giving  the  defendant's  attorney,  or  the  defend- 
ant, if  he  or  she  do  not  appear  by  attorney,  five  days'  previous 
notice,  with  a  copy  of  such  affidavit,  that  the  plaintiff  will 
bring  on  said  case  for  trial  at  the  opening  of  the  court,  on  a 
day  of  such  term  specified  in  such  notice,  or  as  soon  thereafter 
as  the  court  will  try  the  same,  may  proceed  to  a  trial  at  the 
time  specified  in  said  notice,  unless  it  shall  be  made  to  appear 
to  the  court,  by  affidavit  of  facts  in  detail,  that  the  defense  is 
made  in  good  faith,  when  the  case  remains  to  be  tried  in  its 
regular  order  on  the  trial  calendar." 

The  second  special  plea  contains  a  good  defense  to  all  the 
counts.  Plaintiffs  below,  by  their  replication,  traversed  a 
single  fact  only,  viz. :  that  of  the  place  of  making  the  contract 
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of  endorsement,  thereby  admitting  of  record  all  other  facts 
well  pleaded. 

The  plea  contains  the  averment,  that  by  the  terms  of  the 
agreement  set  out  therein,  between  appellees  and  the  makers 
of  the  notes,  and  in  pursuance  of  which  they  were  given  and 
endorsed,  appellant  contracted  and  assumed,  with  appellees, 
the  liability  of  an  accommodation  endorser.  This  averment 
was  not  traversed,  and  was,  therefore,  admitted.  So  that  the 
very  facts  admitted  of  record  constituted  a  legal  defense  to  the 
third  count  against  appellant  as  guarantor  of  the  note,  even  if 
the  contract  had  been  made  in  this  State.  The  agreement,  in 
writing,  set  out  in  the  plea,  was,  as  is  therein  averred,  made  in 
the  State  of  New  York,  and  appellees  resided  there,  in  per- 
formance of  which  these  notes  were  to  be  given.  The  plea 
avers,  that  the  notes  were  signed  here  by  the  makers  and  the 
appellant,  but  delivered  to  appellees  in  New  York,  and  sets 
out  the  laws  of  New  York  as  to  fixing  the  liability  of  endorsers, 
and  the  non-compliance  therewith  by  appellees.  The  only  fact 
in  issue,  was,  as  to  whether  the  contract  of  endorsement  was 
made  in  New  York  or  here ;  all  others  were  admitted.  In 
order  to  prevent  the  summary  trial,  under  the  rule,  appellant 
being  absent  from  the  State,  Mr.  Sleeper,  his  counsel,  presented 
his  own  affidavit,  in  and  by  which  he  states  positively,  that  the 
notes  were  made  here  and  endorsed  by  appellant,  to  be  taken 
by  one  of  the  makers  to  New  York,  and  there  delivered,  upon 
a  settlement  or  compromise  being  made  with  appellees  of  their 
demand  against  the  makers  ;  and  that  he  had  been  informed  by 
his  client  and  one  of  the  makers,  that  they  were  so  taken  and 
delivered,  and  that  the  defense  was  made  in  good  faith. 

The  court  below  held,  that  this  affidavit  was  not  sufficient  to 
prevent  the  summary  trial  under  the  rule,  and  permitted  appel- 
lees' counsel  to  call  up  the  case  out  of  its  regular  order,  and 
proceed  to  trial.  That  such  a  practice  would  operate  as  a  sur- 
prise upon  a  defendant,  there  can  be  no  doubt.  From  the  facts 
admitted  of  record,  it  is  apparent  that  the  special  plea  in  ques- 
tion was  not  a  sham  plea.     Appellees'  attorney,  in  his  affidavit, 
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did  not  even  state  his  belief  that  it  was  false,  but  stated  that  he 
believed  the  defense  was  made  only  for  delay. 

The  only  question  the  court  could  determine,  under  the  rule, 
was,  whether  the  defense  was  set  up  in  good  faith,  and  in  hold- 
ing that  it  was  not,  must  have  held  that  it  was  indispensable 
that  the  matters  of  the  plea  should  be  verified  by  appellant's 
own  affidavit.  If  a  plaintiff,  the  next  day  after  special  pleas 
are  filed,  can  call  upon  the  defendant  to  sustain  all  the  aver- 
ments of  his  plea  by  affidavit,  it  is  equivalent  to  a  rule  requiring 
defendants  to  verify  their  pleas.  But  the  statute  of  this  State 
declares,  that  "  the  defendant  may  plead  as  many  matters  of 
fact,  in  several  pleas,  as  he  may  deem  necessary  for  his  defense." 
This  was  designed  to  take  from  the  court  the  discretionary 
power  of  refusing  leave  to  file  several  pleas,  and  the  pleas  are 
not  required  to  be  verified.  If  the  superior  court  can,  by  rule, 
require  the  defendant  to  verify  his  pleas,  the  same  power  would 
warrant  a  rule  requiring  the  plaintiff  to  verify,  by  oath,  his 
cause  of  action,  and  thus  change  the  entire  system  of  practice. 

In  Merrington  v.  Beehet,  2  Barn.  &  Cress,  in  the  King's  Bench, 
the  plaintiff  obtained  a  rule  nisi,  that  he  might  be  at  liberty  to 
sign  judgment  as  for  want  of  plea,  upon  an  affidavit  stating 
that  the  plea  was  in  every  respect  false.  The  court  said  "  that 
it  was  very  desirable  that  the  proceedings  should  not  be  pro- 
ductive of  unnecessary  expense  and  delay ;  but  it  was  equally 
important  that  object  should  be  effected  without  breaking  in 
upon  established  principles,  which  would  be  the  effect,  if  a 
defendant  were  to  be  compelled  to  verify  his  plea.  If  that 
might  be  done,  the  court  might  be  called  upon  for  a  rule  to 
compel  the  plaintiff  to  verify,  by  affidavit,  his  cause  of  action." 
The  rule  was  discharged. 

In  Smith  et  al.  v.  Baekwell,  4  Bing.  513,  a  similar  application 
was  made  in  the  court  of  common  pleas.  The  defendant  had 
pleaded  the  delivery  to,  and  acceptance  by,  plaintiff  of  twenty 
pipes  of  port  wine,  in  satisfaction.  Park,  Justice,  said  :  "  I 
am  of  opinion  that  the  court  can  not  do  what  has  been  required. 
We  are  asked  to  require  that  which,  except  in  one  instance,  has 
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never  been  required,  namely :  that  the  defendant  should  verify 
his  plea  by  affidavit.  There  is  nothing  on  the  face  of  it  absurd 
or  inconsistent  in  the  allegation,  that  wine  has  been  given  in 
satisfaction  of  a  demand.  Here  there  is  only  a  single  plea ; 
the  defendant  is  under  no  rule  to  plead  issuably,  and  we  should 
exceed  our  jurisdiction  if  we  acceded  to  the  application." 

Burrough,  Justice,  said  :  "  I  object  to  this  application  in 
toto.  With  respect  to  pleas  in  abatement,  the  statute  of  Anne 
has  required  an  affidavit  of  their  truth ;  and  if  it  had  been 
thought  fit  to  require  an  affidavit  in  other  cases,  it  would  have 
been  easy  to  have  so  enacted;  but  the  absence  of  any  such 
enactment,  when  the  attention  of  the  legislature  had  manifestly 
been  called  to  the  subject,  shows  that  it  was  not  deemed  proper 
to  extend  the  practice  further." 

Pleas  in  abatement,  other  than  to  the  jurisdiction,  are  required 
to  be  verified  by  affidavit.  The  third  section  of  the  practice 
act  for  Cook  county  (1  Scates'  Stat.  271)  requires  the  defend- 
ant in  all  actions  ex  contractu,  to  file  with  his  plea  an  affidavit 
that  he  believes  he  has  a  good  defense  to  said  suit  upon  the 
merits.  Pleas  denying  the  execution  of  instruments  in  writing 
are  also  required  to  be  verified.  If  it  had  been  thought  fit  to 
extend  this  requirement  to  all  pleas,  it  would  have  been  easy 
to  have  so  enacted,  and,  not  having  done  so,  the  inference  is 
proper  that  it  was  not  intended  to  extend  the  practice  further. 

The  practice  act  declares,  "  that  all  causes  shall  be  tried  or 
otherwise  disposed  of,  in  the  order  they  are  placed  on  the 
docket,  unless  the  court,  for  good  and  sufficient  cause,  shall 
otherwise  direct." 

The  failure  of  a  defendant  to  verify  his  special  plea  by  his 
own  affidavit,  when  the  court  had  no  power  to  require  him  to 
do  so,  is  not  a  good  and  sufficient  cause  for  directing  this  cause 
to  be  tried  out  of  its  order,  and  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


31— 54th  III. 
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Andrew  Kerr 

V. 

Benjamin  Forgtje. 


1.  Contributory  and  comparative  negligence.  In  an  action  to 
recover  damages  for  an  injury  occasioned  by  the  negligence  of  the  defend- 
ant, the  age  and  discretion  of  the  party  injured  are  proper  subjects  of  inquiry 
by  the  jury,  in  determining  the  relative  degree  of  care,  or  want  of  care,  as 
manifested  by  both  parties. 

2.  Ordinary  neglect  as  to  a  person  of  full  age  and  capacity,  might  be 
gross  negligence  as  to  a  child. 

3.  And  in  determining  the  degree  of  negligence  of  a  party,  the  jury  should 
take  into  consideration  his  capacity.  A  child  can  not  be  required  to  exercise 
as  much  care  and  caution  as  a  person  of  mature  years,  but  only  such  care  as 
a  person  of  his  age  and  discretion  would  naturally  use. 

4.  In  an  action  to  recover  for  an  injury  to  a  boy  about  twelve  years  old, 
occasioned  by  the  alleged  negligence  of  the  defendant,  it  appeared  the 
defendant  had  placed  upon  the  sidewalk  a  number  of  barrels  and  counters, 
in  a  tottering  condition,  occupying  a  considerable  portion  of  the  walk,  and 
interfering  with  a  safe  passage  after  night.  One  of  the  counters  was 
eighteen  or  twenty  feet  long,  and  the  boy,  in  going  from  his  work  to  din- 
ner, in  passing  put  his  hands  upon  this  counter,  apparently  making  a  motion 
to  jump  on  it,  when  it  fell  on  him,  fracturing  his  leg :  Held,  the  negligence 
of  the  defendant  in  placing  the  obstructions  on  the  sidewalk,  and  permitting 
them  to  remain  there  for  several  weeks,  was  much  greater  than  the  care- 
lessness of  the  boy. 

5.  And  in  an  action  by  the  father  to  recover  for  such  injury,  if  the  injury 
was  serious  and  permanent,  such  fact  would  enhance  the  damages,  which 
the  father  was  entitled  to  recover  for  the  loss  of  services,  during  minority. 

Appeal  from  the  Circuit  Court  of  Kankakee  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  W.  H.  Kichardson  and  Mr.  C.  A.  Lake,  for  the  appel- 
lant. 


Mr.  Mason  B.  Loomis,  for  the  appellee. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  commenced  by  appellee 
against  appellant,  for  negligence  in  placing  counters  and  bar- 
rels on  the  public  street,  by  means  whereof  the  son  of  appellee 
was  injured.  A  trial  by  jury  was  had  below,  and  plaintiff 
recovered  a  verdict  for  fifty  dollars. 

The  proof  shows  that  appellant,  prior  to  the  injury,  had 
placed  upon  the  sidewalk,  in  Kankakee  City,  a  number  of  bar- 
rels and  counters,  in  a  tottering  condition,  and  occupying  a 
considerable  portion  of  the  walk ;  that  one  of  the  counters  was 
eighteen  or  twenty  feet  in  length,  and  that  these  obstructions 
interfered  with  a  safe  passage  after  night. 

The  son  was,  at  the  time  of  the  injury,  about  twelve  years 
old,  lived  with,  and  worked  for,  his  father,  and  was  worth  from 
fifty  to  seventy -five  cents  per  day,  and  at  the  time  of  the  injury 
was  going  from  his  work  to  dinner.  In  passing  he  put  his 
hands  upon  the  counter,  apparently  making  a  motion  to  jump 
on  it,  when  it  fell  on  him,  fracturing  the  right  leg.  The  phy- 
sician's bill,  and  expenses  in  caring  for  him  in  his  sickness, 
were  proved  to  be  fifty  dollars. 

Errors  are  assigned  upon  the  modification  of  the  following 
instructions,  asked  by  appellant : 

"  1.  The  court  instructs  the  jury  that  the  proofs  should 
support  the  allegations  of  the  declaration,  and  if  the  allega- 
tion in  the  plaintiff's  declaration  is,  that  the  plaintiff's  son 
was  injured  while  he  was  using  due  care,  and  if  you  believe, 
from  the  evidence,  that  he  did  not  use  due  care,  (modified  as 
follows  here :  that  is,  such  care  as  a  boy  of  his  age  and  discre- 
tion would  naturally  do,)  then  the  proof  does  not  support  the 
allegations,  and  the  law  is,  in  such  case,  for  the  defendant. 

"  2.  If  the  injury  happened  by  and  through  the  negligence 
of  the  boy  and  defendant,  equally,  then  the  law  is  for  the 
defendant.  (Modified  as  follows  :  But  in  determining  the  neg- 
ligence of  the  boy,  you  must  take  into  account  his  capacity,  for 
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he  can  not  be  required  to  exercise  as  much  care  and  caution  as 
a  person  of  mature  years.) 

"4.  If  the  jury  believe,  from  the  evidence,  that  the  neg- 
ligence of  the  plaintiff's  son  David  was  gross,  (here  modified 
as  follows :  judging  him  not  by  the  standard  of  a  man,  mature, 
but  as  a  boy,)  and  that  the  negligence  of  the  defendant  was 
slight,  then,  in  that  case,  the  law  is  for  the  defendant. 

"  5.  If  the  jury  believe,  from  the  evidence,  that  had  plain- 
tiff's son  David  used  ordinary  care,  (modified  as  follows : 
that  is,  such  care  as  a  boy  of  his  age  and  discretion  would 
naturally  use,)  the  injury  complained  of  would  not  have  hap- 
pened, then,  in  that  case,  the  law  is  for  defendant." 

These  instructions,  without  the  change  made  by  the  court, 
would  require  the  same  care  on  the  part  of  a  child,  as  one  of 
maturer  years. 

A  child  can  only  exercise  care  and  prudence  equal  to  his 
capacity.  Ordinary  neglect  as  to  a  person  of  full  age  and 
capacity,  might  be  gross  neglect  as  to  a  child.  Hence,  the  age 
and  discretion  of  the  child  were  the  proper  subjects  of  inquiry 
by  the  jury.  The  child  is  reckless  and  thoughtless ;  the  man 
prudent  and  watchful.  This  child  had  the  right  to  pass  over 
this  walk,  and  the  party,  in  placing  obstructions  thereon,  was 
bound  to  the  utmost  circumspection.  Chicago,  Burlington  & 
Quincy  R.  R.  Co.  v.  Dewey,  26  111.  255 ;  Robinson  v.  Cone,  22 
Vermont,  213;  Birge  v.  Gardiner,  19  Conn.  507. 

There  was  no  error  in  the  modification  of  the  instructions. 
The  negligence  of  appellant,  in  placing  the  obstructions  on  the 
sidewalk,  and  permitting  them  to  remain  there  for  several 
weeks,  was  much  greater  than  the  carelessness  of  the  boy. 
There  is  not  much  resemblance  between  the  case  at  bar,  and 
the  case  of  the  City  of  Chicago  v.  Starr,  Admr.  42  111.  174.  In 
the  latter  case,  the  child  was  only  six  years  old,  and  was  not 
engaged  in  any  necessary  business  or  labor,  but  was  roaming 
the  streets,  six  blocks  from  home,  in  a  crowded  thoroughfare, 
without  any  sufficient  excuse,  and  without  any  restraint  on  the 
part  of  his  parents.     The  cases  are  clearly  distinguishable. 
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It  is  also  claimed  that  there  was  error  in  the  refusal  to  give 
the  following  instruction : 

"11.  Defendant  asked  the  court  to  instruct  the  jury  as 
follows :  You  are  instructed  that  all  evidence  tending  to  show 
permanent  injury,  is  ruled  out,  so  far  as  establishing  any  right 
to  recover  damages  for  permanent  injury." 

If  the  injury  was  serious  and  permanent,  such  fact  would 
enhance  the  damages,  which  the  father  was  entitled  to  recover 
for  the  loss  of  service  during  minority. 

We  have  carefully  examined  all  the  instructions,  and  the  evi- 
dence, and  can  find  no  error  in  the  record.  The  evidence 
clearly  tends  to  sustain  the  verdict.  The  question  of  negli- 
gence has  been  passed  upon  by  a  jury,  under  proper  instructions, 
and  we  can  perceive  no  reason  to  disturb  the  finding. 

Judgment  affirmed. 


Joshua  Collins  et  al. 

v. 

James  Waters. 


1.  Evidence — declarations  of  a  party  to  his  attending  physician.  While 
the  physician,  who  attended  on  the  plaintiff  in  an  action  for  assault  and 
battery,  after  the  injury,  may  testify  to  the  statements  of  the  plaintiff  to 
him  as  to  the  part  of  his  person  which  was  hurt,  his  sufferings  and  symp- 
toms, etc.  yet  to  give  in  evidence  the  plaintiff's  declarations  as  to  how  and 
with  what  instrument  the  injury  was  produced,  so  as  to  affect  the  defend- 
ant with  having  inflicted  it  in  that  particular  way,  is  improper. 

2.  Instructions— should  leave  the  issues  of  fact  to  be  determined  by  the  jury. 
In  an  action  for  an  assault  and  battery,  in  which  was  filed  a  plea  of  son 
assault  demesne,  an  instruction  was  held  to  be  erroneous,  because  it  with- 
drew from  the  jury  the  consideration  of  the  issue  on  that  plea. 
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3.  In  the  same  case,  it  was  held  improper  to  instruct  the  jury  that  the 
assault  and  battery  were  not  justifiable,  even  though  the  plaintiff  had  pre- 
viously spoken  certain  words.  The  act  might  have  been  justifiable,  without 
reference  to  the  fact  whether  the  words  were  spoken,  and  whether  it  was  or 
not  should  have  been  left  to  the  jury. 

4.  Same — assuming  that  punitive  damages  should  be  given.  An  instruc- 
tion is  erroneous  which  assumes  that  the  case  is  of  such  character  that  smart 
money  may  be  given,  in  assessing  the  damages. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon, 
Josiah  McRoberts,  Judge,  presiding. 

The  opinion  sufficiently  states  the  case. 

Mr.  E.  C.  Fellows  and  Mr.  W.  T.  Hopkins,  for  the  appel- 
lants. 

Messrs.  S.  W.  &  T.  B.  Harris,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  an  assault  and  battery.  The  defend- 
ants pleaded  the  general  issue,  and  that  the  injuries  were  com- 
mitted by  them  in  necessary  self  defense. 

On  the  trial  the  court,  against  the  objection  of  the  defend- 
ants, permitted  the  physician  who  attended  upon  the  plaintiff 
after  he  was  injured,  to  give  in  evidence  to  the  jury,  the  state- 
ment to  him  of  the  plaintiff,  how,  and  with  what,  an  injury 
which  the  plaintiff  had  received  on  the  side  of  the  head,  on  the 
left  temple,  had  been  produced,  to-wit :  by  being  kicked  with 
a  boot. 

The  physician  had  properly  testified  to  the  statements  of  the 
plaintiff,  as  to  the  part  of  his  person  which  was  hurt,  his  suffer- 
ings and  symptoms,  etc.  but  to  give  in  evidence  the  plaintiff's 
declaration  as  to  how,  and  with  what  instrument  the  injury  was 
produced,  so  as  to  affect  the  defendants  with  having  inflicted  it 
in  that  particular  way,  was  improper.  The  evidence  was  con- 
tradictory as  to  the  plaintiff  having  been  kicked,  particularly 
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after  he  was  down  upon  the  ground,  and  raised  the  question, 
whether  the  injury  was  not  received  by  the  plaintiff's  fall  on 
the  frozen  and  icy  ground ;  which  gave  a  material  bearing  to 
the  improperly  admitted  testimony. 

The  court  gave  the  following  instructions  to  the  jury,  on  the 
part  of  the  plaintiff,  which  are  complained  of  by  the  appellants  : 

"  2.  Under  these  issues  the  jury  will  inquire:  1.  Does 
the  evidence  show  that  either  Jeremiah  or  Joshua  Collins,  or 
both  of  them,  assaulted  and  beat  Waters  in  a  rude  and  angry 
manner;  and  if,  from  the  evidence,  the  jury  believe  that  the 
defendants,  or  either  of  them,  did,  with  force  and  violence, 
assault  and  beat  the  plaintiff,  as  by  him  charged  in  the  declara- 
tion, then  it  will  be  their  duty  to  find  the  defendants,  or  either 
of  them,  guilty,  as  the  proof  may  warrant. 

"  4.  In  order  to  find  Jeremiah  and  Joshua  Collins  jointly 
guilty  of  the  assault  on  Waters,  on  Monday,  the  twenty-ninth 
of  January,  1866,  it  is  not  necessary  that  Joshua  Collins  should 
have  actually  struck  Waters,  or  kicked  him;  but  if  the  jury 
believe,  from  the  evidence,  that  Jeremiah  then  and  there  struck 
and  kicked  Waters,  with  force  and  violence,  and  that  Joshua 
then  and  there  stood  by,  aiding,  advising  or  countenancing, 
or  encouraging  Jeremiah  so  to  strike  and  kick  Waters,  he 
thereby  became  a  principal  in  the  transaction,  and  was  equally 
guilty  with  Jeremiah,  under  the  law. 

"  7.  The  jury  are  further  instructed,  that  if  they  believe, 
from  the  evidence,  that  either  Jeremiah  Collins  or  Joshua  Col- 
lins, or  both  of  them  together,  made  an  assault,  on  the  twenty- 
ninth  of  January,  1866,  upon  Waters,  and  then  and  there  beat 
or  kicked  him  with  force  and  violence,  such  assault  and  battery 
was  not  justifiable,  even  though  the  jury  believe,  from  the  evi- 
dence, that  Waters  said  to  Jeremiah  or  Joshua  Collins,  on  the 
Friday  preceding,  as  they  were  passing  plaintiff's  shop,  that  he 
could  whip  them  ;  and  if  the  jury  even  believe,  from  the  evi- 
dence, that  Waters  used  such  words  three  days  before  he  was 
assaulted,  the  same  can  not  be  taken  even  in  mitigation  of 
damages  for  such  assault. 
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"  12.  The  rule  of  damages  for  unlawful  and  willful  injuries 
to  the  person,  is : 

"  1.     Compensation  for  the  actual  damage  sustained,  and 

"  2.  The  jury  may  give  smart  money  to  the  plaintiff,  not 
only  to  compensate  him  for  the  pain  of  mind,  the  grief,  the 
humiliation  to  which  he  has  been  subjected,  but  also  to  punish 
the  perpetrators  of  such  injuries. 

"And  for  the  purpose  of  determining  the  question  as  to  how 
much  damages  they  shall  give  as  smart  money,  over  and  above 
the  actual  damages  sustained,  the  jury  have  a  right,  and  it  is 
their  duty,  to  take  into  account  the  pecuniary  ability  of  both 
the  plaintiff  and  defendants,  and  assess  such  damages  as,  under 
the  evidence,  they  may  think  proper,  not  exceeding,  however, 
the  sum  of  $10,000,  the  amount  of  damages  laid  in  the  decla- 
ration." 

The  second  instruction  withdrew  from  the  jury  the  consid- 
eration of  the  issue  on  the  defendants'  second  plea,  of  son 
assault  demesne.  There  was  evidence  tending  to  establish  that 
issue  in  favor  of  the  defendants,  and  it  should  have  been  left 
with  the  jury  to  find,  not  only  whether  the  defendants  commit- 
ted the  trespass  upon  the  plaintiff,  but  also  whether  they  did  so 
in  necessary  self  defense.  The  instruction  was  wrong  in  not 
adding  to  it,  the  qualification  that  the  acts  were  not  done  in 
necessary  self  defense. 

The  fourth  instruction  was  liable  to  the  same  objection,  as  it 
virtually  informed  the  jury  that  the  defendants  were  guilty,  if 
they  committed  the  acts  therein  designated,  without  reference 
to  whether  they  were  done  in  self  defense  or  not. 

The  seventh  instruction  was,  perhaps,  intended  to  be  to  the 
effect,  that  the  words  spoken  on  the  preceding  Friday  would 
not,  of  themselves,  justify  the  assault  and  battery ;  but  it  fails 
so  to  instruct,  and  seems,  virtually,  to  tell  the  jury  that  it  was 
not  justifiable.  It  says  the  assault  and  battery  was  not  justi- 
fiable, even  though  the  plaintiff  spoke  the  words  on  Friday.  It 
might  have  been  justifiable,  even  though  the  plaintiff  did  so 
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speak  the  words ;  and  it  should  have  been  left  to  the  jury  to 
determine  whether  it  was  justifiable  or  not." 

The  twelfth  instruction,  too,  is  not  free  from  objection.  It 
commences  as  an  abstract  rule  of  law,  but  seems  not  to  be  car- 
ried out  as  such.  The  second  branch  of  it,  as  to  smart  money, 
seems  to  be  applied  to  this  case.  It  speaks  of  the  plaintiff  and 
the  defendants  in  such  a  manner  as  to  lead  the  jury  so  to  apply 
it,  and  in  that  view  is  faulty,  in  assuming  that  this  was  a  case 
in  which  smart  money  might  be  given — in  other  words,  that  a 
wanton  and  willful  assault  and  battery  had  been  committed. 

For  these  errors,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Hezekiah  M.  Wead 

v. 
Joshua  Laekin  et  al. 


1.  Covenant  of  warranty — whether  it  runs  with  the  land.  Where  a 
deed  of  conveyance  of  land  contains  a  covenant  of  warranty,  and  the  cove- 
nantee takes  possession  and  conveys  to  another,  such  covenant  will  pass  to 
the  second  grantee,  although  the  covenantor  may  not  have  been  in  posses- 
sion of  the  land  at  the  time  of  his  conveyance. 

2.  It  is  not  to  be  implied,  however,  although  the  covenantor  was  not  in 
possession  at  the  time  he  conveyed,  that  it  is  essential  to  the  right  of  a 
remote  grantee  to  maintain  an  action  on  the  covenant,  that  the  original 
grantee  and  covenantee  should  have  taken  possession  before  he  conveyed ; 
but  the  better  rule  would  seem  to  be,  that  the  covenantor,  who  has  con- 
veyed land  of  which  he  was  not  in  possession,  whether  sued  by  an  imme- 
diate or  remote  grantee,  is  estopped  by  his  deed  from  denying  that  he  had 
an  estate  in  the  land  to  which  his  covenants  would  attach,  and  which  would 
pass  by  deed. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 


490  Wead  v.  Larkin  et  al.  [Sept.  T., 

Statement  of  the  case.     Brief  for  the  appellant. 

This  was  an  action  of  covenant,  brought  by  Joshua  Larkin 
and  others  against  George  F.  Harding  and  Hezekiah  M.  Wead. 
The  declaration  alleges  the  breach  of  a  covenant  of  warranty 
contained  in  a  deed  of  conveyance,  executed  by  the  defendants 
to  Curtis  Worden  and  Albert  Worden,  and  that  the  father  of 
the  plaintiffs,  by  conveyance  from  those  grantees,  became  the 
assignee  of  their  title,  and  of  the  covenant  of  warranty,  and 
that  the  plaintiffs  succeeded  to  the  same  rights  by  the  death  of 
their  father. 

The  form  of  the  covenant  counted  on  is  as  follows  :  "  And 
we,  the  said  George  F.  Harding  and  H.  M.  Wead,  for  our- 
selves and  our  heirs,  do  covenant  to  and  with  the  said  Curtis 
Worden  and  Albert  Worden,  their  heirs  and  assigns,  that  we 
will  forever  warrant  and  defend  the  title  to  said  tract  of  land 
against  all  patent  titles  whatever,  and  against  none  other." 

A  trial  resulted  in  a  finding  and  judgment  in  favor  of  the 
plaintiffs.     The  case  Is  brought  to  this  court  by  appeal. 

The  appellant  contends  that  the  action  will  not  lie,  because, 
at  the  time  they  executed  the  deed  containing  the  covenant 
sued  upon,  the  covenantors  were  not  in  actual  possession  of 
the  land,  and  had  no  estate  in  it  of  any  kind,  and  therefore 
the  covenant  did  not  run  with  the  land,  and  the  grantee  of  the 
immediate  covenantee  can  not  sue. 

Mr.  J.  L.  Bennett,  for  the  appellant. 

The  appellant  had  neither  title  nor  possession,  at  the  date 
of  his  deed  to  Wordens.  Hence  the  covenant  in  that  deed  is 
a  naked  covenant  with  Wordens,  which,  like  any  other  chose 
in  action,  is  not  assignable,  and  did  not  pass  to  the  plaintiffs  as 
his  assignees. 

It  is  believed  that  no  authority  holding  a  contrary  doctrine 
can  be  found,  but  this  principle  is  as  well  settled  as  any  in 
jurisprudence. 

In  Slater  and  another  v.  Rawson,  1  Metcalf,  456,  the  question 
in  this  case  came  up  and  was  decided  for  the  defendant.     The 
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court  say :  "  to  support  an  action  by  an  assignee  on  the  cove- 
nant of  warranty,  it  is  necessary  that  the  warrantor  should 
have  been  seized  of  the  land ;  for,  by  a  conveyance  without 
such  seizin,  the  grantee  acquires  no  estate,  and  has  no  power 
to  transfer  to  a  subsequent  purchaser  the  covenants  in  his  deed  ; 
because,  as  no  estate  passes,  there  is  no  land  to  which  the  cove- 
nants can  attach." 

To  the  same  effect  is  the  very  well  considered  case  of  Nesbit 
v.  Nesbit  et  al  Exrs.  1  Taylor's  (N.  C.)  Conf.  R.  p.  403,  where 
the  authorities  are  cited  and  the  principle  defended  against  the 
argument  of  hardship  and  inconvenience  (p.  410).  It  will  be 
noted  that  in  the  case  at  bar  it  is  true,  as  in  this  case,  that  the 
plaintiffs  themselves  show  that  the  paramount  title  was  out  of 
the  warrantors,  in  a  third  party,  thus  putting  themselves  out 
of  court. 

To  the  same  effect  are  the  following  cases,  cited  in  1  Taylor, 
viz  :  Noke  v.  Awder,  Cro.  Eliz.  373,  476 ;  Webb  v.  Russell,  3 
Term  R.  393. 

Kent  lays  down  the  doctrine  thus,  viz :  covenants  "  can  not 
be  separated  from  the  land  and  transferred  without,  but  they 
go  with  the  land,  as  being  annexed  to  the  estate,  and  bind  the 
parties  in  respect  to  privity  of  estate."  4  Kent's  Com.  471, 
note  B.  3  Ed. 

The  same  principle  is  supported  by  the  series  of  authorities 
that  hold,  that  where  the  grantor  and  warrantor  has  possession 
at  the  date  of  his  deed,  that  possession  is  an  estate  in  the  land, 
which,  by  his  grant,  passes  to  his  grantees,  and  from  them,  by 
intermediate  conveyances,  will  pass  to  their  grantees,  with  the 
covenant  of  warranty  annexed.  Slater  v.  Rawson,  6  Mete. 
443-7  ;  Moore  v.  Merrill,  17  N.  H.  81 ;  Beddoe's  Exr.  v. 
Wadsworih,  21  Wend.  120;  Wilson  v.  Widenham,  51  Maine, 
566 ;  Fowler  v.  Poling,  2  Barb.  306 ;  Same  v.  Same,  6  Barb. 
166. 

The  principle  is  also  recognized  by  Spencer,  Justice,  in 
Greenby  v.  Wileocks,  2  Johns.  1,  where  he  says :  "  It  is  objected 
that  the  plaintiffs  can  not  recover  on  the  covenants  of  seizin, 
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and  that  the  grantee  had  power  to  convey,  because  it  is  alleged 
in  the  declaration  that  there  was  a  total  defect  of  title  in  the 
defendant  at  the  time  he  executed  the  deed,  and  that  the  cove- 
nants then  broken  could  not  be  assigned  over  to  the  first  grantee. 
There  is  great  force  in  this  objection,  and  it  appears  to  me  to 
be  conclusive.  Choses  in  action  are  incapable  of  assignment 
at  common  law ;  and  what  can  distinguish  these  covenants,  bro- 
ken the  moment  they  are  made,  from  an  ordinary  chose  in 
action.  The  covenants,  it  is  true,  are  such  as  run  with  the 
land,  but  here  the  substratum  fails,  for  there  was  no  land 
whereof  the  defendant  was  seized,  and  of  consequence  none 
that  he  could  alien.  The  covenants  are,  therefore,  naked  ones, 
uncoupled  with  a  right  to  the  soil." 

The  same  doctrine  is  recognized  by  Chief  Justice  Parsons, 
in  Marston  v.  Hobbs,  2  Mass.  R.  433,  where  he  says :  "  It  is 
clear  that  an  action  for  the  breach  of  these  covenants  (of  seizin 
and  power  to  convey)  can  not  be  maintained  by  an  assignee  of 
the  purchaser,  because  no  estate  passed  to  which  these  cove- 
nants could  be  be  annexed." 

The  same  doctrine  is  implied  in  the  general  doctrine  of 
Spencer's  case,  5  Co.  176,  viz:  that  the  assignee,  by  reason  of 
privity  of  estate,  is  entitled  to  the  benefit  of  all  covenants  run- 
ning with  the  lltnd. 

Being  merely  accessories  to  the  estate,  they  can  not  pass  by 
a  deed  that,  for  want  of  an  estate  upon  which  to  operate,  is 
ineffectual  as  a  conveyance.  See,  also,  as  a  case  directly  in 
point,  Andrew  v.  Pearce,  4  Bos.  and  Pul.  158.  There  the 
estate  had  determined  before  the  assignment,  and  it  was  held, 
that  the  covenant  running  with  the  land  ceased  to  be  assigna- 
ble by  the  determination  of  the  estate,  and  that  the  assignee 
could  maintain  no  action  upon  it. 

This  doctrine  is  also  stated  as  settled  law  in  Martin,  Admr. 
v.  Gordon,  24  Geo.  535 ;  opinion  of  Benning,  Judge. 

And  in  Beardsley  v.  Knight,  4  Vt.  471,  it  is  held,  that  an 
action  of  covenant  could  not  be  maintained  at  all  by  one  to 
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whom  the  land  did  not  pass,  by  reason  of  a  want  of  a  seal  to 
the  instrument  of  conveyance. 

See,  also,  the  general  principle  recognized  in  Administrators 
of  Backus  v.  McCoy,  3  Ham.  Ohio,  221,  and  in  Randolph's 
Administrators  v.  Kinney,  3  Randolph,  396,  where  the  court 
say  :  "  But  here,  the  land  not  passing,  the  warranty  could  not 
pass." 

The  doctrine  upon  which  these  cases  are  based  was  also 
recognized  in  Whittier  v.  Peacock,  3  Bmg.  N.  C.  411 ;  Pauge- 
ter  Y.Harris,  7  C.  B.  708  ;  Green  v.  James,  6  Mees.  &  Welsby, 
656 ;  Allen  v.  Walley,  1  Blackford,  249  ;  Bartholomew  v.  Con- 
dee,  14  Pick.  167. 

Messrs.  Goudy  &  Chandler,  for  the  appellees. 

We  do  not  controvert  the  position  that,  at  common  law,  it 
was  necessary  that  the  warrantor  should  have  been  seized  of 
the  land,  in  order  to  support  an  action  by  the  assignee  on  the 
covenant  of  warranty.  The  doctrine  seems  to  have  been  recog- 
nized by  the  English  authorities  and  by  the  courts  of  some  of 
the  States,  though  we  conceive  the  rule  to  be  founded  upon 
weak  reasoning.  To  say  that  the  covenant  does  not  run  with 
the  land,  because  the  covenantor  had  no  land  to  which  it  could 
attach,  when  he  purported  to  convey  land,  and  covenanted  with 
his  grantee  and  his  assignees  that  he  did  own  the  land,  seems 
to  us  to  be  absurd.  The  covenantor  ought  to  be  estopped  by 
his  deed  and  covenants  from  denying  his  seizin.  He  should 
not  be  allowed  to  say  to  his  covenantees  (for  he  covenants  with 
the  grantees'  heirs  and  assigns  as  well  as  with  the  grantees), 
my  covenant  with  you  is  broken,  but  because  it  is  broken  I  am 
not  liable. 

How  extensively  this  doctrine  has  been  recognized  as  law, 
by  the  courts  of  the  United  States,  we  do  not  think  it  worth 
while  to  consider,  as  it  is  immaterial  in  this  case. 

All  the  authorities  concur  in  establishing,  that  possession  in 
the  covenantor  constitutes  a  sufficient  estate  to  satisfy  the  tech- 
nical common  law  rule,  and  to  pass  the  covenant  to  an  assignee. 
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We  refer  to  the  cases  cited  by  appellant.  Slater  v.  Raicson,  6 
M.  &  C.  443,  et  seq. 

The  statute  of  conveyances  of  Illinois,  sec.  4,  declares,  that 
"  any  person  claiming  right  or  title  to  lands,  tenements  or 
hereditaments,  although  he,  she  or  they  may  be  out  of  posses- 
sion, and  notwithstanding  there  may  be  an  adverse  possession 
thereof,  may  sell,  convey  and  transfer  his  or  her  interest  in  and 
to  the  same  in  as  full  and  complete  a  manner  as  if  he  or  she 
were  in  the  actual  possession  of  the  lands  and  premises  intended 
to  be  conveyed ;  and  the  grantee  or  grantees  shall  have  the 
same  right  of  action  for  the  recovery  thereof,  and  shall,  in  all 
respects,  derive  the  same  benefit  and  advantage  therefrom,  as 
if  the  grantor  or  grantors  had  been  in  the  actual  possession  at 
the  time  of  executing  the  conveyance." 

By  another  section,  livery  of  seizin  is  abolished. 

At  common  law,  livery  of  seizin  was  indispensable  to  vest 
the  title  in  the  grantee. 

The  two  sections  of  our  statute  above  referred  to,  were  passed 
to  avoid  the  evils  growing  out  of  this  rule,  one  of  which  was 
the  very  thing  for  which  appellant  contends.  Livery  of  seizin 
required  possession  in  the  grantor  to  pass  the  title,  and,  there- 
fore, without  possession,  he  could  make  no  conveyance  effectual 
to  pass  the  title,  and  could  not  confer  upon  his  grantee  any 
estate ;  that  is,  he  had  no  land  to  which  the  covenants  could 
technically  attach,  and  his  covenant  became  a  naked  one.  But 
it  was  held,  that  if  he  had  possession,  though  no  title,  he  could 
pass  something  in  the  nature  of  an  estate  to  which  the  cove- 
nant would  attach.  The  forgoing  sections  of  our  statute,  then, 
provide  that  the  same  results  shall  flow  from  the  act  of  the 
grantor,  as  to  the  effect  of  his  deed,  as  if  he  were  in  possession, 
and  his  deed  should  be  treated,  and  be  effectual,  as  though  he 
were  in  possession. 

The  fourth  section  of  the  conveyance  act  of  the  State  of 
Missouri,  is  the  same  in  substance  as  the  fourth  section  of  our 
act,  and  has  received  a  construction  by  the  supreme  court  of 
that  State,  in  the  case  of  Vancourt  v.  Moore,  26  Mo.  96,  in  which 
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the  court  say :  "  It  is  conceived  that  this  provision  does  away 
with  that  rule  of  the  common  law,  which,  required  a  grantor 
of  land  to  be  seized  thereof  when  he  makes  his  deed  of  con- 
veyance, in  order  that  his  covenant  of  warranty  may  attach  to 
and  run  with  the  land.  This  section  was  introduced  to  enable 
persons  having  claims  to  land,  without  possession,  or  even  in 
case  of  adverse  possession,  to  alien  such  lands  as  though  they 
were  seized  thereof." 

This,  we  conceive,  disposes  of  the  first  point  made  by  appel- 
lant. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  case  has  been  twice  before  this  court,  and  will  be  found 
reported  in  41  111.  415,  and  49  111.  99.  The  facts  are  set  forth 
in  the  opinion  in  41  111.  and  it  is  unnecessary  to  repeat  them 
here.  After  a  third  verdict  and  judgment  against  the  defend- 
ants in  the  circuit  court,  they  again  bring  the  record  here  and 
submit  it  upon  a  question  which  has  not  hitherto  been  raised. 
It  is  now  for  the  first  time  claimed,  that  the  action  will  not  lie, 
because  the  defendants,  at  the  time  they  executed  the  deed  con- 
taining the  covenant  upon  which  they  are  now  sued,  were  not 
in  actual  possession  of  the  land,  and  had  no  estate  in  it  of  any 
kind.  It  is  contended,  in  such  cases,  the  covenants  in  a  deed 
do  not  run  with  the  land,  because  there  is  no  estate  to  which 
they  can  attach,  and,  therefore,  the  grantee  of  the  immediate 
covenantee  can  not  sue. 

It  is  true,  it  has  been  held  by  the  current  of  authorities,  that 
the  covenants  of  seizin,  of  a  right  to  convey,  and  that  the  land 
is  free  from  incumbrances,  being  in  presenti,  if  broken  at  all, 
are  broken  as  soon  as  made,  and  becoming  at  once  mere  choses 
in  action,  do  not  run  with  the  land,  or,  in  other  words,  do  not 
pass  to  the  grantee  of  the  immediate  covenantee.  But,  even 
on  this  point,  there  is  some  contradiction  in  the  authorities,  the 
King's  Bench  having  held,  in  Kingdon  v.  Nottle  1  Maule  &  S. 
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355,  and  4  ib.  53,  that  the  assignee  might  sue,  on  the  ground 
that  the  want  of  seizin  is  a  continuing  breach.  So,  too,  it  was 
held  in  Admr.  of  Backus  v.  McCoy,  3  Ohio,  211,  that  the  cove- 
nant of  seizin  runs  with  the  land,  so  long  as  the  purchaser  and 
the  successive  grantees  under  him  remain  in  possession,  and  the 
rule  is  enforced  by  the  court  with  very  cogent  reasoning. 

But  if  it  be  true  that  these  covenants  in  presenti  can  not  be 
made  the  basis  of  an  action  by  the  assignee,  it  is  not  denied 
that  the  covenant  of  warranty,  which  is  the  covenant  in  the 
case  at  bar,  runs  with  the  land  and  protects  the  grantee  of  the 
covenantee.  This  was  settled  in  Spencer's  case,  5  Coke,  and 
has  probably  never  since  been  denied.  It  is  claimed,  hoAvever, 
in  behalf  of  appellant  in  the  present  case,  that,  although  this 
covenant  runs  with  the  land,  yet,  if  the  covenantor  has  neither 
actual  possession  nor  legal  title,  there  is  no  estate  to  which  it 
can  attach,  and  it  does  not  pass  to  the  grantee  of  the  cove- 
nantee. 

In  support  of  this  position,  counsel  cite  the  case  of  Slater  v. 
Rawson,  1  Mete.  456,  and,  it  must  be  admitted,  this  doctrine 
is  there  announced.  The  court  say :  "  To  support  an  action 
by  an  assignee,  on  the  covenant  of  warranty,  it  is  necessary  the 
warrantor  should  have  been  seized  of  the  land,  for  by  a  con- 
veyance without  such  seizin,  the  grantee  acquires  no  estate,  and 
has  no  power  to  transfer  to  a  subsequent  purchaser  the  cove- 
nants in  his  deed ;  because,  as  no  estate  passes,  there  is  no  land 
to  which  the  covenants  can  attach."  It  is,  however,  admitted 
by  the  court,  that  if  the  covenantor  is  seized  in  fact,  though 
without  title,  the  covenant  does  attach  and  pass  to  the  assignee, 
and  when  the  same  case  came  again  before  the  court,  at  a  sub- 
sequent term,  as  reported  in  6  Mete.  442,  the  plaintiff  was 
allowed  to  recover,  on  the  ground,  that  the  covenantor  had  cut 
timber  and  hoop  poles  from  the  land,  and  thus  had  such  a 
seizin  as  caused  his  covenants  to  attach  to  the  land  and  pass  to 
the  grantee  of  the  covenantee. 

Notwithstanding  our  great  respect  for  that  court,  this  seems 
to  us  a  very  striking  instance  of  the  sacrifice  of  substance  to 
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shadow — the  true  meaning  and  spirit  of  a  rule,  to  the  mere  form 
of  words  in  which  it  has  been  found  convenient  to  express  it. 
A  reason  at  least  technically  sound,  whether  in  fact  satisfac- 
tory or  not,  can  be  given  why  covenants  in  presenti  do  not  pass 
to  the  assignee.  The  reason  assigned  for  this  rule  by  the  courts 
which  maintain  it,  is,  as  already  stated,  that  these  covenants, 
if  broken  at  all,  are  broken  as  soon  as  made,  and  the  cove- 
nantee thus  acquires  a  mere  chose  in  action,  which,  under  the 
rules  of  the  common  law,  can  not  pass  to  an  assignee  by  a  con- 
veyance of  the  land.  But  not  so  with  the  covenant  of  war- 
ranty. That  operates  only  in  futuro,  and  is  only  broken  by 
eviction.  It  is  admitted  that  it  attaches  to  the  land  and  passes 
to  the  assignee,  if  the  covenantor  has  a  seizin  in  fact,  though  a 
wrongful  seizin.  Why,  then,  should  it  not  pass  to  the  assignee 
of  the  covenantee,  if  the  land  is  vacant  at  the  time  the  cove- 
nant is  made,  and  the  covenantee,  as  in  the  present  case,  enters 
under  his  deed  and  then  conveys  ?  If  the  land  were  adversely 
held  at  the  time  of  the  first  conveyance,  and  if  the  common 
law,  rendering  such  a  conveyance  void,  were  still  in  force,  it 
might  be  said,  the  covenants  were  void  as  to  the  covenantee. 
But  it  is  admitted  in  the  case  at  bar,  as  it  was  in  the  Massa- 
chusetts case,  that  the  covenant  was  a  valid  covenant  to  the 
covenantee,  even  though  the  covenantor  was  not  in  possession 
of  the  land.  But,  it  was  said,  it  did  not  pass  to  the  assignee, 
because  it  attached  to  the  estate,  and  the  assignee  took  no 
estate.  Yet,  if  a  wrongful  seizin  on  the  part  of  the  assignor 
would  cause  it  to  attach  to  the  estate,  and  pass  to  remote 
grantees,  and  if,  in  the  absence  of  seizin  by  the  covenantor, 
the  covenant  was  valid  to  the  covenantee,  as  is  admitted,  we 
should  like  to  inquire  why,  as  soon  as  the  covenantee  took 
possession  of  the  vacant  land,  the  covenant  did  not  then  at  once 
attach  to  the  land,  and  pass  with  the  conveyance  of  the  cove- 
nantee ?  If  the  question  of  possession  is  at  all  important  in 
reference  to  the  passing  of  this  covenant  to  an  assignee,  it  is 
not  the  possession  of  the  covenantor  that  is  material,  but  that 
of  the  covenantee  when  he  makes  his  conveyance.  Then  is  the 
32— 54th  III. 
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first  time  that  the  covenant  passes  as  attached  to  the  estate. 
"When  first  made,  it  is  made  to  the  covenantee  directly  and  in 
person,  and  he  takes  its  benefit  by  virtue  of  his  contract,  and 
not  as  an  incident  to  the  estate.  It  can  certainly  never  be 
held,  that  if  he  takes  possession  and  is  evicted  by  paramount 
title,  he  can  not  recover,  because  the  land  was  vacant  when 
the  deed  was  made  to  him.  Even  then,  if  we  concede  that  he 
must  take  possession  before  he  can  pass  the  covenant  to  his 
grantee,  as  attached  to  the  land,  we  are  wholly  unable  to  see 
why  it  does  not  pass  if  he  has  taken  possession,  or  what  the 
possession  or  non-possession  of  the  covenantor,  when  the  cove- 
nant was  made,  has  to  do  with  its  passing  to  the  grantee  of  the 
covenantee.  The  cases  of  Moore  v.  Merrill,  17  N.  H.  81 ;  Bed- 
doe's  Exrs.  v.  Wadsworth,  21  Wend.  120,  and  Fowler  v.  Poling,  6 
Barb.  166,  cited  by  counsel  for  appellant,  so  far  from  being  incon- 
sistent with  the  position  we  have  here  taken,  seem  rather  to 
support  it.  The  last  case  was  first  heard  at  special  term  before 
a  single  judge,  and  is  reported  in  2  Barb.  306.  It  was  held, 
as  in  the  Massachusetts  case,  that  as  the  covenantor  had  no 
possession,  the  covenant  did  not  pass  to  the  assignee.  An 
appeal  was  taken  to  the  general  term,  and  it  was  there  held, 
the  conveyance  by  the  covenantee  in  possession  passed  the 
covenant  to  the  assignee. 

The  case  of  Nesbitt  v.  Nesbitt,  1  Taylor  N.  C.  Rep.  also  cited 
by  counsel  for  appellant,  was  one  in  which  the  grantors,  by  the 
face  of  their  deed,  did  not  purport  to  convey  their  own  land, 
but  that  of  their  daughter,  and  covenanted  that  she  should 
make  good  the  title  on  her  coming  of  age.  The  court  held 
the  covenants  were  collateral  to  the  title,  and  did  not  pass  to 
the  assignee.  The  decision  is  based  on  the  peculiar  character 
of  the  deed  and  covenants.  The  question  was,  whether  the 
covenants  in  the  peculiar  deed  before  the  court  could  pass  to 
an  assignee,  and  did  not  turn  upon  the  question  of  possession. 

Our  conclusion  is,  that  where  the  covenantee  takes  possession 
and  conveys,  the  covenant  of  warranty  in  the  deed  to  him  will 
pass  to  his  grantee,  although  the  covenantor  may  not  have  been 
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in  possession  at  the  time  of  his  conveyance.  This  is  the  case 
at  bar. 

It  is  not,  however,  to  be  supposed,  because  we  do  not  now 
lay  down  a  broader  rule  than  is  required  by  the  case  before  us, 
that  we  hold,  by  implication,  the  covenants  would  not  pass  if 
the  immediate  covenantee  should  convey  before  taking  posses- 
sion. On  the  contrary,  it  would  much  better  comport  with  the 
interests  of  this  State,  where  vacant  lands  are  so  largely  an 
article  of  commerce,  to  hold  that  the  covenantor,  whether  sued 
by  an  immediate  or  remote  grantee,  is  estopped  by  his  deed 
from  denying  that  he  had  an  estate  in  the  lands  to  which  his 
covenants  would  attach,  and  which  would  pass  by  deed.  The 
covenant,  it  is  true,  passes  to  the  assignee  as  appendant  to  the 
land,  but  this  does  not  mean  the  actual  title  to  the  land,  for,  in 
such  cases,  no  covenants  would  be  needed.  They  are  intended 
as  a  protection  to  the  covenantee  and  his  assignees,  in  case  the 
covenantor  has  no  title,  and  it  is  a  very  extraordinary  mode  of 
reasoning  which  leads  to  the  conclusion,  that,  if  the  covenan- 
tor's want  of  title  is  also  accompanied  by  a  want  of  possession, 
for  that  reason  he  should  be  excused  from  liability  to  the  remote 
grantee.  We  should  be  inclined  rather  to  say,'  that  although  the 
covenant  of  warranty  is  attached  to  the  land,  and  for  that  reason 
is  said,  in  the  books,  to  pass  to  the  assignee,  yet  this  certainly 
does  not  mean  that  it  is  attached  to  the  paramount  title,  nor  does 
it  mean  that  it  is  attached  to  an  imperfect  title,  or  to  possession, 
and  only  passes  with  that,  but  it  means,  simply,  that  it  passes 
by  virtue  of  the  privity  of  estate,  created  by  the  successive 
deeds,  each  grantor  being  estopped  by  his  own  dee<%  from  deny- 
ing that  he  has  conveyed  an  estate  to  which  the  covenant  would 
attach. 

In  the  case  at  bar,  the  defendants  conveyed  to  the  Wordens, 
and  in  their  deed  covenanted  with  them,  their  heirs  and  assigns, 
that  they  would  forever  warrant  and  defend  the  premises  against 
patent  titles.  The  land  was  then  vacant.  The  Wordens  took 
possession  under  their  deed,  and  subsequently  sold  and  conveyed 
to  Larkin,  and  delivered  to  him  the  possession.     An  action  of 
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ejectment  was  brought  against  him,  pending  which  he  died, 
and  his  heirs,  the  present  plaintiffs,  having  been  made  parties, 
judgment  passed  against  them,  and  they  were  evicted  by  a  para- 
mount patent  title.  The  covenant  of  warranty  in  defendant's 
deed  was  never  broken  until  then.  It  was  never  a  mere  chose 
in  action  in  the  hands  of  the  immediate  covenantees.  No  one 
but  these  plaintiffs  has  ever  had,  or  can  have,  a  right  of  action 
on  this  covenant.  If  they  can  not  have  it,  the  covenant  which 
was  inserted  in  the  deed  of  defendants,  in  order  to  give  per- 
petual security  to  both  immediate  and  remote  grantees,  has 
become  a  dead  letter.  And  why?  The  only  reason  that  can 
be  given  is,  because  the  covenantors,  instead  of  having  a  par- 
tial title  or  a  tortious  possession,  had  no  title  nor  possession  of 
any  sort.  Their  security  is  to  be  found  in  the  completeness 
with  which  their  covenant  has  been  broken.  The  reasoning 
does  not  commend  itself  to  our  judgment. 

Judgment  affirmed. 


Feederick  G.  Knockamus 

V. 

William  J.  Shepaed  et  al. 

The  only  question  in  this  case  is  one  of  fact — whether  a  deed,  absolute 
in  form,  was  designed  by  the  parties  simply  as  a  mortgage. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Shaw  &  Ceawfoed,  for  the  appellant. 
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Messrs.  Crawford  &  Beck  and  Messrs.  Buckles  &  Wells, 
for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  appellant  in  the  Henry 
circuit  court,  against  appellees.  The  venue  of  the  case  was 
subsequently  changed  to  Bureau  county.  The  bill  alleges  that 
appellant  and  one  Habernicht  owned  a  tract  of  land,  in  which 
there  was  a  coal  mine ;  that  Habernicht  was  negotiating  a  sale 
of  his  interest  to  one  Christian  Schlegel ;  that  during  the  pen- 
dency of  the  negotiation,  an  arrangement  was  entered  into  by 
appellant  and  Schlegel,  by  which  the  latter  was  to  advance 
money  for  the  improvement  of  the  mine,  and  receive  as  secu- 
rity therefor  a  deed  for  the  land,  signed  by  appellant  and  Haber- 
nicht ;  that  Schlegel  inserted  the  name  of  Alexander  Schlegel 
in  the  deed,  as  grantee,  instead  of  his  own ;  that  appellant, 
becoming  apprehensive  that  Schlegel  would  sell  the  premises 
to  one  Shepard,  warned  him  not  to  purchase  his  half  of  the 
land.  But  Shepard  disregarded  his  remonstrance,  and  pur- 
chased the  land,,  and  received  a  deed  from  Alexander,  and 
entered  into  possession  of  the  mine,  and  sold  different  inter- 
ests to  the  other  appellees,  who  were  charged  with  notice,  from 
appellant's  residence  on  the  premises  when  they  purchased. 

Shepard  and  Schlegel  deny  the  allegations  of  the  bill,  and 
Addison,  Bell,  Devore  and  Colburn  deny  notice,  as  charged. 
A  supplemental  bill  and  answer  were  filed,  by  which  it  appears 
that  Shepard's  grantees  had  re-conveyed  to  him  a. portion  of 
the  interest  they  had  purchased,  so  as  to  invest  him  with  title 
to  three-fourths  of  the  premises,  an  interest  larger  than  appel- 
lant claims.  On  a  final  hearing,  the  court  rendered  a  decree 
dismissing  the  bill  at  complainant's  costs,  from  which  the  case 
is  appealed  to  this  court. 

To  entitle  himself  to  relief,  appellant  was  bound  to  prove 
that  the  deed  from  appellant  to  Alexander  Schlegel,  was 
intended  by  the  parties  as  a  mortgage  of  appellant's  interest  in 
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the  land,  to  secure  the  advances  made  by  Schlegel,  and  that 
Shepard  had  notice,  actual  or  constructive,  at  the  time  he 
received  the  conveyance.  If  he  has  failed  in  either  of  these 
requirements,  then  he  is  not  entitled  to  the  relief  sought.  The 
deed,  on  its  face,  purports  to  convey  the  fee,  absolutely  and 
without  condition.  And  to  overcome  the  evidence  it  affords, 
of  an  absolute  conveyance,  clear  and  satisfactory  evidence  is 
required,  as  equity  will  not  lightly  set  aside  a  deed,  or  give  to 
it  a  character  wholly  different  from  what  its  terms  declare.  In 
this,  the  only  question  presented  is,  whether  the  deed  was 
intended  by  the  parties  to  be  but  a  mortgage,  and  whether  Shep- 
ard had  notice  of  that  fact. 

A  careful  examination  of  the  evidence  in  this  record,  satisfies 
us  that  it  is  so  contradictory  and  irreconcilable,  that  the  court 
below  could  not  decree  the  relief  sought.  Appellant,  Haber- 
nicht,  and  his  wife,  swear  that  the  arrangement  was,  that  it 
was  conveyed  as  a  security  for  money  loaned  or  to  be  advanced. 
On  the  other  hand,  both  the  Schlegels  testify  that  it  was  an 
absolute  purchase,  and  if  the  deed  only  be  considered  as 
amounting  to  the  testimony  of  one  witness,  the  number  would 
be  equal.  But  in  addition,  there  are  a  number  who  testify 
that  appellant,  repeatedly  and  on  different  occasions,  stated  that 
it  was  a  sale ;  and,  so  far  as  we  can  perceive  from  the  evidence, 
there  is  no  pretense  that  he  ever  claimed  that  he  owned  any 
interest  in  the  premises  after  the  deed  was  made,  and  before  the 
Schlegels  left,  except  to  prove  that  he  had  given  notice  to 
Shepard  that  he  owned  one-half.  To  others,  he  always  spoke 
of  it  as  a  sale. 

Again,  when  he  employed  Cropper  to  go  with  him  in  pur- 
suit of  the  Schlegels,  he  spoke  of  it  as  a  sale,  and  said  nothing 
about  holding  any  interest  in  the  land.  Nor  do  we  then  find 
him  claiming  it,  or  speaking  of  owning  it,  to  others  with  whom 
he  conversed.  He  only  claimed  that  the  Schlegels  owed  him, 
which  was  most  probably  true,  and  we  might  infer  that  it  was 
the  balance  of  the  purchase  money  on  the  land,  and  for  wages 
while  working  in  the  mines,  for  Schlegel.     It  is  a  significant 
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fact  that  he  worked  in  sinking  the  new  shaft  by  Schlegel,  under 
Habernicht  as  the  principal  in  management — that  he  then  had 
no  claim  to  the  land.  If  he  still  held  and  owned  one-half  of 
the  land,  can  we  suppose  that  he  would  have  taken  the  position 
of  a  common  laborer  under  his  former  partner,  with  whom  he 
had  been  on  such  bad  terms  that  they  had  fought,  and  both 
seem  to  have  been  induced  to  sell,  to  terminate  their  partner- 
ship ?  It  seems  to  be  unreasonable  to  suppose  that  he  would 
have  submitted  to  the  position,  or  that  Schlegel  would  have 
required  it,  if  they  were  joint  owners,  and  consequently,  to 
some  extent,  partners.  This  evidence  tends  strongly  to  corrobo- 
rate the  testimony  of  the  Schlegels. 

After  the  deed  was  executed,  Schlegel  treated  the  hands  to 
beer,  and  they  were  told  that  he  had  purchased  and  owned  the 
mine,  and  they  were  to  work  under  Habernicht  as  their  fore- 
man, and  neither  he  nor  appellant  made  any  objection  to  the 
statement.  Appellant  seems,  during  the  whole  time  Schlegel 
held  the  property,  to  have  recognized  the  title  as  being  in  him. 
Again,  there  seems  to  have  been  no  definite  amount  to  be  paid 
on  their  debts,  or  money  to  be  advanced,  if  it  was  a  loan.  Nor 
was  any  time  fixed  for  its  payment,  the  rate  of  interest,  or  any 
other  terms  of  the  loan,  if  it  was  one.  We  can  not  suppose, 
had  this  been  a  loan  or  a  security  for  money,  that  the  whole 
transaction  would  have  been  so  loosely  conducted.  Such  loans 
are  not  usually  made  in  this  manner.  And  in  view  of  all  the 
evidence  in  the  case,  we  are  at  a  loss  to  perceive  how  it  could 
be  inferred  that  it  was  intended  as  a  security,  unless  we  were 
to  disregard  the  testimony  of  Shepard's  witnesses,  the  state- 
ments of  appellant  and  his  conduct,  and  look  alone  at  the  evi- 
dence of  appellant. 

There  were  a  large  number  of  witnesses  examined  on  both 
sides,  and  their  testimony  is  irreconcilably  conflicting,  but  we 
regard  that  introduced  by  appellee  as  largely  preponderating, 
when  considered  in  connection  with  the  deed.  And  it  can  not, 
it  seems  to  us,  be  said,  in  any  view  of  the  evidence,  that  it  is 
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clearly  proved  that  it  was  understood  and  intended  by  the  par- 
ties, that  the  deed  was  only  intended  as  a  security  for  money 
owing  by,  or  to  be  advanced  to,  appellant.  This  view  of  the 
case  renders  a  discussion  of  the  question  of  notice  to  Shepard, 
as  well  as  the  other  points  presented  by  counsel  for  appellant, 
unnecessary.     The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  Chicago  &  Northwestern  Kailway  Company 
v.    . 
Frederick  Simonson  et  al.  Administrators. 


1.  Contributory  negligence — in  respect  to  fire  communicated  by  loco- 
motive to  adjacent  property.  It  has  been  held,  that  where  fire  is  ignited  on 
the  right  of  way  of  a  railroad,  by  reason  of  an  accumulation  of  dry  grass 
and  weeds  thereon,  and  communicated  to  the  adjoining  fields  by  the  negli- 
gence of  the  owner  in  not  keeping  them  free  from  combustible  materials, 
the  owner  can  not  recover  for  the  injury  thereby  occasioned,  unless  the 
negligence  of  the  company  is  greater  than  his  own. 

2.  So  in  an  action  for  such  injury,  it  is  erroneous  in  the  instructions  to 
the  jury,  to  base  the  plaintiff's  right  of  recovery  wholly  on  the  question  of 
the  negligence  of  the  company,  ignoring  the  doctrine  of  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

3.  But  where  the  adjoining  land,  to  which  fire  has  been  so  communica- 
ted, is  wood  land,  that  fact  should  be  considered  by  the  court  in  the  instruc- 
tions, as  abating  the  degree  of  diligence  required  of  the  land  owner,  on 
account  of  the  greater  difficulty  of  keeping  such  land  clear  of  inflammable 
matter. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  W.  Blodgett,  Mr.  James  H.  Howe  and  Messrs. 
Henry  &  Johnson,  for  the  appellants. 
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Mr.  Frederick  Sackett  and  Messrs.  Dinsmoor  &  Stager, 
for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  to  the  Whiteside 
circuit  court  by  Frederick  Simonson,  to  recover  of  the  defend- 
ant railway  company,  damages  occasioned  to  the  property  of 
the  plaintiff,  by  reason  of  the  escape  of  fire  from  their  loco- 
motives, while  running  on  their  track  across  the  land  of  the 
plaintiff. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  to  reverse 
which  the  defendants  appeal,  assigning,  among  other  things,  as 
error,  giving  the  instructions  asked  by  the  plaintiff.  It  is  to 
this  point  only  we  have  directed  our  attention. 

The  instructions  complained  of  are  the  following : 

"  If  the  jury  believe,  from  the  evidence,  that  any  one  or 
more  of  the  fires  which  are  complained  of  by  the  plaintiff  in 
the  case,  were  caused  by,  or  originated  from,  the  carelessness 
of  the  defendants'  servants,  or  the  defect  in  the  construction  of 
the  defendants'  engine,  or  from  the  carelessness  of  the  defend- 
ants in  permitting  dry  grass  and  leaves,  and  other  combustible 
matter  to  accumulate  on  the  side  of  their  said  railroad  track, 
adjoining  the  premises  of  the  plaintiff,  so  that  fire,  first  falling 
from  defendants'  engine,  caught  said  dry  grass  or  dry  leaves, 
or  other  combustible  matter,  and  thence  communicated  with 
the  premises  of  the  plaintiff,  and  thus  occasioned  the  damage, 
or  any  part  of  it  complained  of,  they  will  find  the  issues  for  the 
plaintiff,  and  assess  his  damages  at  such  sum  as  they  believe, 
from  the  evidence,  he  has  sustained  from  such  careless  or  neg- 
ligent acts. 

"If  the  jury  believe,  from  the  evidence,  that  any  one  or 
more  of  the  fires  that  are  complained  of  by  the  plaintiff,  were 
caused  by,  or  originated  from,  the  carelessness  of  the  defendants' 
servants,  in  the  management  of  the  locomotive  of  said  defend- 
ants, or  from  their  permitting  dry  grass  and  other  combustible 
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material  to  accumulate  on  the  land  of  the  defendants,  on  the 
sides  of  their  said  railroad  track,  adjoining  the  premises  of 
the  plaintiff,  they  will  find  the  issues  for  the  plaintiff,  and 
assess  his  damages  at  such  sum  as  they  believe,  from  the  evi- 
dence, he  has  so  sustained." 

The  objection  to  these  instructions,  and  each  of  them,  is 
obvious.  They  leave  out  of  the  case  the  question  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  in  disregard  of  the 
rule  established  in  Illinois  Central  R.  R.  Co.  v.  Mills,  42  111. 
407,  and  0.  &  M.  R.  R.  Co.  v.  Shanefelt,  47  ib.  497,  and  Illi- 
nois Central  R.  R.  Co.  v.  Frazier,  ib.  505. 

It  was  declared  by  a  majority  of  the  court,  in  Shanefelt's  case, 
that  land  owners  contiguous  to  railroads  were  as  much  bound, 
in  law,  to  keep  their  lands  free  from  an  accumulation  of  dry 
grass  and  weeds  as  railroad  companies  were,  so  when  a  fire  is 
ignited  on  a  company's  right  of  way,  and  is  communicated  to 
fields  adjoining,  the  negligence  of  such  owner  will  be  held  to 
have  contributed  to  the  loss,  and  unless  it  appears  the  negli- 
gence of  the  company  was  greater  than  that  of  such  land  owner, 
the  latter  can  not  recover  for  injuries  thus  arising. 

These  instructions  wholly  ignore  this  doctrine,  which  must 
be  regarded  as  the  established  doctrine  of  this  court,  and  the 
defect  is  not  supplied  by  any  other  instruction  given  in  the 
cause. 

In  this  case,  however,  it  appears  the  fire  from  the  engine  was 
communicated  to  the  wood  lands  of  the  plaintiff,  as  well  as  to 
bis  cultivated  land. 

On  another  trial,  this  fact  will  be  considered  by  the  court  in 
its  instructions,  as  abating  that  degree  of  diligence  required 
of  the  land  owner,  for  it  is  well  known,  it  is  almost  impossi- 
ble for  such  to  keep  his  timber  land  clear  of  leaves,  which  are 
constantly  falling,  and  soon  become  dry  and  inflammable. 

As  the  instructions  ignore,  wholly,  the  doctrine  of  contribu- 
tory negligence,  the  judgment,  for  that  reason,  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Samuel  L.  Bailey 

v. 

William  Godfeey  et  al. 


1.  Trover — when  it  will  lie  against  a  purchaser  of  chattels  from  a  mortga- 
gor. Although  a  mortgagee  of  chattels  may  never  have  had  actual  posses- 
sion of  the  mortgaged  property,  the  mortgage  providing  that  the  mortgagor 
might  retain  the  possession,  yet,  where  the  mortgage  also  provides  that, 
should  the  mortgagee  at  any  time  feel  himself  "  unsafe  or  insecure,"  he  may 
take  immediate  possession  of  the  property,  wherever  it  can  be  found,  a  right 
to  the  immediate  possession  will  accrue  to  the  mortgagee  at  any  time  he 
may  elect  to  assert  it ;  so  that  if  the  mortgagor  should  sell  the  property, 
without  the  knowledge  of  the  mortgagee,  the  latter  may  maintain  an  action 
of  trover  against  the  purchaser  therefor. 

2.  In  this  case  the  remedy  was  given  against  a  purchaser,  who  bought 
the  property  from  the  mortgagor  in  a  county  other  than  that  in  which  the 
mortgage  was  executed  and  recorded,  to  which  it  was  removed  from  the 
latter  county  without  the  knowledge  of  the  mortgagee.  It  was  held,  that 
whoever  purchased  from  the  mortgagor,  took  the  property  with  construc- 
tive notice  of  the  rights  of  the  mortgagee. 

3.  Same — extent  of  recovery  in  such  case.  In  such  case  it  is  not  essential 
to  the  right  of  recovery,  that  the  mortgagee  should  show  that  other  prop- 
erty embraced  in  the  mortgage,  besides  that  in  respect  to  which  the  action 
was  brought,  was  insufficient  to  satisfy  the  mortgage  debt,  or  that  he  had 
been  unable  to  reduce  such  remaining  property  to  possession. 

4.  Though  the  defendant  may  plead,  in  reduction  of  the  mortgagee's 
special  interest  in  the  property,  that  other  property  was  embraced  in  the 
mortgage,  which  the  mortgagee  has  reduced  to  possession,  in  reduction  of 
his  mortgage  debt,  the  extent  of  recovery  in  such  case  being,  the  amount 
of  the  mortgage  indebtedness. 

5.  Burden  op  proof.  In  case  the  defendant  pleads  such  matters  in 
defense,  the  burden  of  proving  them  rests  upon  him. 

6.  Question  of  law  or  pact.  Whether  a  chattel  mortgage  is  proved 
to  have  been  duly  acknowledged  and  recorded,  is  a  question  of  law  for  the 
court,  and  should  not  be  submitted  to  a  jury. 

7.  Instruction.  Even  where  an  instruction  states  correctly  a  principle 
of  law,  yet  if,  in  view  of  the  facts,  it  is  likely  to  mislead  the  jury,  it  should 
not  be  given. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon.  W. 
W.  Heaton,  Judge,  presiding. 
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This  was  an  action  of  trover,  brought  by  Bailey  against  God- 
frey and  Charters. 

The  title  of  the  plaintiff  to  the  property  in  controversy,  was 
derived  under  a  chattel  mortgage,  executed  to  him  by  Charles 
F.  Green,  on  the  twenty-sixth  of  April,  1869.  The  mortgage 
stipulated  that  Green  was  to  retain  possession  of  the  property 
until  the  day  of  payment,  and  contained  a  proviso,  as  follows : 

"And,  provided  also,  that  if  default  in  payment  as  aforesaid 
by  said  party  of  first  part  shall  be  made,  or  if  said  party  of  the 
second  part  shall,  at  any  time  before  said  notes,  or  either  of 
them,  become  due,  feel  himself  unsafe  or  insecure,  that  then 
the  said  party  of  the  second  part,  or  his  attorney,  agent,  assigns 
or  heirs,  executors  or  administrators,  shall  have  the  right  to 
take  possession  of  said  goods  and  chattels,  wherever  the  same 
may  or  can  be  found,  and  sell  the  same  at  private  or  public 
sale,"  etc. 

The  instructions  upon  which  the  questions  of  law  arise,  are 
set  forth  in  the  opinion  of  the  court. 

Mr.  "William  Bakge,  for  the  appellant. 

Mr.  B.  H.  Trusdell,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  questions  presented  by  this  record  may  all  be  considered 
on  the  errors  assigned,  that  question  the  rulings  of  the  court  in 
giving,  modifying  and  refusing  instructions  at  the  trial. 

The  appellant  seeks  to  recover  of  the  appellees,  for  the  price 
and  value  of  a  certain  lot  of  wool,  sold  by  one  Charles  Green 
to  the  appellees,  for  which  they  paid  him  the  full  market  price, 
which,  it  is  alleged,  belonged  to  the  appellant,  and  which  the 
appellees  converted  to  their  own  use. 

The  action  was  brought  in  replevin,  but  the  property  not 
being  found,  a  count  was  added  in  trover. 
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The  appellant  claims  title  to  the  property  under  and  by  vir- 
tue of  a  chattel  mortgage,  executed  by  the  said  Charles  Green 
to  him,  which  mortgage  contained  a  condition  that  if,  at  any 
time  before  the  notes  became  due,  to  secure  which  the  mort- 
gage was  given,  the  mortgagee  should  feel  himself  "  unsafe  or 
insecure,"  he  might,  in  that  event,  take  immediate  possession 
of  the  property  described  in  the  mortgage,  wherever  it  could 
be  found,  and  proceed  to  sell  the  same  to  satisfy  his  debt. 

Before  the  notes  became  due,  Green,  the  mortgagor,  removed 
the  property,  ivithout  the  knowledge  or  consent  of  the  appel- 
lant, from  Ogle  county,  where  the  mortgage  was  executed  and 
recorded,  to  Lee  county,  and  there  sold  the  same  to  appellees. 
There  is  no  evidence  that  tends  to  show  that  the  appellees  had 
any  knowledge  of  the  existence  of  a  mortgage,  or  the  lien 
created  by  it,  at  the  time  they  purchased  the  wool  from  the 
mortgagor. 

On  the  trial,  the  court  held  the  law  to  be,  and  so  instructed 
the  jury,  that  "  a  stipulation  in  a  chattel  mortgage,  that  the 
mortgagor  shall  retain  the  use  and  custody  of  the  mortgaged 
property  until  he  makes  default  in  the  payment  of  the  mort- 
gage debt,  will  debar  the  mortgagee  from  recovering  in  trover 
the  value  of  said  property,  which  may  be  purchased  of  the 
mortgagor  prior  to  such  default." 

If  it  is  intended  by  this  instruction  to  assert  the  principle 
that,  before  a  party  can  recover  in  trover,  he  must  either  have 
the  actual  possession  of  the  property,  or  the  immediate  right 
of  possession  thereof,  then  it  certainly  states  a  correct  prin- 
ciple of  law.     1  Chitty's  PI.  148,  and  authorities  there  cited. 

We  are  unable  to  perceive  that  the  rule  attempted  to  be 
asserted  in  the  instruction,  has  any  application  to  the  case 
before  us — certainly  not  in  the  form  as  there  stated.  An 
instruction  may  often  contain  a  correct  abstract  principle  of 
law,  yet  may  be  so  worded  as  to  tend  to  mislead  a  jury.  The 
true  test  to  apply  to  this  instruction,  if  we  admit  it  states  a 
correct  principle  of  law,  is,  did  it  tend,  in  this  instance,  to  mis- 
lead the  jury  on  the  facts  submitted  to  them  in  this  particular 
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case  ?  It  is  undoubtedly  true  that  a  party,  before  he  can  main- 
tain trover,  must  have  had  the  actual  possession  of  the  goods 
claimed  to  be  converted,  or  the  right  to  the  immediate  posses- 
sion thereof. 

The  exact  question  involved  in  this  case  may  be  logically 
stated  thus :  The  clause  in  the  mortgage  which  provided  that, 
in  case  the  mortgagee  should  feel  "  unsafe  or  insecure "  in 
regard  to  his  debt,  gave  the  mortgagee  the  right  to  elect  when 
he  should  take  possession  of  the  goods.  By  the  express  terms 
of  the  mortgage,  the  mortgagee  was  invested  with  the  power  to 
elect,  and  was  made  the  sole  judge  of  the  happening  of  the 
contingency  when  he  would  elect,  to  take  possession  of  the  prop- 
erty. In  his  judgment,  that  contingency  did  happen  when  the 
mortgagor  sold  the  property,  and  upon  his  election,  his  right  to 
the  possession  of  the  property  became  immediate. 

In  the  case  of  Frisbee  v.  Langworthy,  11  Wis.  375,  where,  by 
the  express  terms  of  the  mortgage,  the  plaintiff  was  authorized 
to  take  possession  of  the  property  and  sell  it  at  any  time  he 
saw  fit,  or  what  is  the  same  thing,  at  any  time  he  deemed  his 
debt  insecure,  it  was  held  that  replevin  could  be  maintained  in 
case  the  goods  were  levied  on  by  an  execution. 

In  Welch  v.  Sackett  et  al.  12  Wis.  243,  the  court  affirmed  the 
rule  laid  down  in  Frisbee  v.  Langworthy,  and  say,  "  we  there 
held  that  a  mortgagee  of  personal  property,  not  in  actual  pos- 
session, might  maintain  replevin  against  a  person  taking  the 
same  in  defiance  of  his  rights,  where,  by  the  terms  of  the  mort- 
gage, he  was  entitled  to  take  possession  whenever  he  deemed 
that  his  interest,  or  the  safety  and  security  of  the  debt  required. " 

In  the  case  of  Spriggs  v.  Camp  et  al.  2  Speers,  181,  it  was 
held  that  trover  could  be  maintained  at  the  suit  of  the  mort- 
gagee, where  the  property  was  levied  on  in  the  hands  of  the 
mortgagor,  after  condition  broken. 

The  reason  for  the  rule  in  all  these  cases  is,  that  the  prop- 
erty is  conditionally  conveyed  to  the  mortgagee,  and  is  only  in 
the  permissive  possession  of  the  mortgagor,  which  the  mortga- 
gee may  terminate  for  condition  broken,  or  by  the  express 
terms  of  the  mortgage  itself. 
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The  right  to  take  immediate  possession  of  the  property 
before  the  mortgage  debt  becomes  due,  and  e.ven  before  default 
in  payment,  has  been  fully  recognized  by  this  court,  in  a  case 
where  the  mortgage  contained  a  clause  very  similar  to  the  one 
contained  in  the  mortgage  in  the  case  before  us.  Fox  v.  Kitton, 
19  111.  519. 

In  that  case  the  court  say,  "  if  default  was  made  on  the  new 
security,  it  is  not  doubted  that  the  plaintiff  could  take  posses- 
sion and  sell ;  equally  so  if,  at  any  time  after  the  extension  and 
new  security  given,  he  should  judge  he  was  in  danger,  notwith- 
standing all  his  caution,  of  losing  the  debt  thus  attempted  to 
be  secured ;  it  is  '  so  nominated  in  the  bond/  " 

The  fact  that  the  property  was  sold  by  the  mortgagor  in  this 
case,  afforded  the  mortgagee  ample  reason  to  feel  "  unsafe  and 
insecure  "  in  regard  to  his  debt.  The  property  had  been  sold 
without  his  knowledge  or  consent.  There  is  no  evidence  that 
indicates  that  the  mortgagee  had  any  knowledge  of  the  inten- 
tion of  the  mortgagor  to  sell  the  property,  so  that  he  could 
have  made  his  election,  and  secured  the  identical  property 
described  in  the  mortgage.  The  sale  was  actually  made  before 
the  mortgagee  had  any  information  on  the  subject. 

The  mortgage  was  duly  executed  and  recorded,  and  the  con- 
tract between  the  parties  is  one  that  is  recognized  by  the  law 
as  valid ;  it  must  be  held,  that  whoever  buys  the  property  des- 
cribed in  the  mortgage,  takes  the  same  with  constructive  notice 
of  the  lien  thereby  created.  By  the  express  terms  of  the  mort- 
gage,the  mortgagee,therefore,  had  the  right  to  follow  and  reclaim 
the  property  wherever  it  could  be  found,  and  also  the  right  to 
use,  for  that  purpose,  any  appropriate  common  law  action. 

The  court,  in  another  instruction,  told  the  jury  in  substance 
that  the  plaintiff  could  not  recover  if  there  was  other  property 
embraced  in  the  mortgage,  "  without  first  showing  that  said 
other  property  was  insufficient  to  satisfy  said  mortgage  indebt- 
edness, or  that  he  had  been  unable  to  reduce  said  other  prop- 
erty to  his  possession." 

This  instruction  does  not  state  a  correct  legal  principle.  It 
is  true,  however,  that  a  party  only  having  a  special  interest  in 
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property,  can  only  recover  in  an  action  for  conversion,  to  the 
extent  of  that  interest,  and  that  he  can  not  recover  beyond  his 
special  interest  in  the  property. 

In  the  case  of  a  mortgagee,  he  can  not  recover  in  an  action 
for  the  conversion  of  the  property,  beyond  the  amount  of  his 
mortgage  indebtedness.  But  the  mortgagee  has  the  undoubted 
right  to  have  his  debt  satisfied  out  of  any  property  embraced 
in  the  mortgage,  to  the  extent  of  the  amount  due  him.  The 
defendants  in  this  case,  with  great  propriety,  might  have 
pleaded  in  reduction  of  the  plaintiff's  special  interest  in  the 
property,  that  other  property  was  embraced  in  the  mortgage, 
and  that  the  plaintiff  had  reduced  the  same  to  possession  in 
reduction  of  his  mortgage  indebtedness.  Ward  v.  Henry,  15 
Wis.  239. 

The  burden  of  proof  on  these  facts,  if  they  existed  at  all, 
was  on  the  appellees  and  not  on  the  appellant.  It  was  a  mat- 
ter of  defense,  and  the  party  that  would  avail  of  such  a  defense, 
must  make  the  proof. 

The  court  modify  the  first  instruction  asked  by  the  appel- 
lant, by  adding  the  words,  "  provided,  such  mortgage  is  proved 
to  have  been  duly  acknowledged  and  recorded."  This  was 
error.  It  was  in  effect  to  submit  to  the  jury,  the  question  of 
the  due  acknowledgment  of  the  mortgage.  That  was  purely 
a  question  of  law.  In  Bullock  v.  Narrott,  49  111.  62,  it  was 
held  to  be  improper  to  submit  such  a  question  to  the  jury. 
The  court  there  say,  that  it  was  a  question  of  law  for  the  court 
to  determine  on  the  mortgage  being  offered  in  evidence, 
whether  it  was  duly  acknowledged  according  to  law. 

For  the  error  of  the  court  in  giving  to  the  jury  the  improper 
instructions  indicated,  at  the  instance  of  the  appellee,  and  in 
modifying  on  motion,  the  first  instruction  asked  by  the  appel- 
lant, this  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Judgment  reversed. 

Lawrence,  Chief  Justice,  and  McAllister,  Justice,  and 
Thornton,  Justice,  dissent. 
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The  Lamar  Insurance  Company  of  New  York 

v. 

John  McGlashen  et  al. 

1.  Measure  op  damages — under  a  contract  of  insurance — as  to  tlie  char- 
acter of  funds  in  which  the  loss  was  payable.  Where,  by  the  terms  of  a  con- 
tract of  insurance  upon  a  cargo  of  corn  shipped  from  Chicago  to  Montreal, 
the  loss,  if  any,  was  payable  to  the  Bank  of  Montreal,  in  funds  current  in 
the  city  of  New  York,  it  was  held,  that  in  estimating  the  liability  of  the 
insurers,  a  loss  occurring,  the  premium  upon  gold  should  not  be  allowed  in 
favor  of  the  assured. 

2.  Same — in  respect  to  the  value  of  tlie  property  insured.  Under  a  policy 
of  marine  insurance,  which  fixes  the  value  of  the  goods  at  the  sum  insured, 
in  case  of  a  partial  loss,  as  where  the  property  insured  was  grain,  a  portion 
of  which  reached  the  port  of  destination  in  a  damaged  condition,  the  actual 
loss  sustained  by  the  assured,  as  shown  by  the  difference  in  the  market  price 
of  sound  grain,  and  the  market  price  of  the  damaged  grain,  is  not  the  true 
measure  of  the  liability  of  tlie  insurer. 

3.  In  such  case,  it  is  proper  to  inquire  as  to  the  difference  between  the 
market  value,  at  the  port  of  delivery,  of  grain  in  a  sound  condition,  and  the 
grain  which  has  received  damage  against  which  it  was  insured,  not,  how- 
ever, with  the  view  to  ascertain  the  direct  amount  of  loss  incurred  by  the 
assured,  but  to  find  the  proportionate  loss,  that  is,  whether  the  difference 
between  the  sound  and  damaged  grain  was  one-half,  one-fourth,  or  one- 
tenth,  etc.  When  this  proportion  of  the  loss  is  thus  ascertained,  the  extent 
of  the  liability  of  the  insurer  is  also  ascertained,  as  he  pays  the  same  pro- 
portional part. 

4.  The  standard  of  the  liability  of  the  insurer  in  such  case,  however,  the 
value  of  the  goods  insured  being  fixed  in  the  policy,  is  the  value  so  fixed, 
and  not  the  value  in  the  market,  so  that  when  the  proportion  of  loss  is 
ascertained  by  the  difference  between  the  sound  and  damaged  sales,  that 
gives  the  aliquot  part  of  the  original  value,  which  may  be  considered  as 
destroyed  by  the  perils  insured  against ;  and  by  applying  this  liquidated  pro- 
portion of  the  loss  to  the  standard  of  value  as  fixed  in  the  policy,  it  gives 
the  proportion  of  loss,  whatever  it  may  be,  in  terms  of  money.  That  gives 
the  precise  amount  for  which  the  insurer  is  liable. 

5.  Same — what  charges  and  expenses  will  be  regarded  a  part  of  the  loss. 
The  charges  and  expenses  incurred  in  handling  and  disposing  of  the  goods, 
in  case  of  a  partial  loss,  in  order  to  be  considered  a  part  of  the  loss,  must 
be  reasonable  and  proper,  for  the  purpose  only  of  ascertaining  the  amount 
of  the  loss. 

33— 54th  III. 
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6.  So  items  for  surveys,  inspection  and  sale  at  auction,  may,  in  such  case, 
be  properly  chargeable  as  a  part  of  the  loss,  those  being  the  appropriate 
means  by  which  to  ascertain  the  extent  of  the  loss. 

7.  But  storage  of  the  goods  not  being  necessary  for  such  purpose,  charges 
on  that  account  would  not  be  regarded  as  a  part  of  the  loss  for  which  the 
insurer  would  be  liable. 

8.  Nor  would  the  amount  paid  by  the  consignee  for  insurance  of  the 
goods  while  thus  in  store  at  the  place  of  delivery,  be  considered  a  part  of 
the  loss  occasioned  by  sea  damage. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 


The  opinion  of  the  court  contains  a  statement  of  the  case. 

Messrs.  Scammon,  McCagg  &  Fuller,  and  Mr.  Lawrence 
Proudfoot,  for  the  appellants,  cited  2  Parsons  on  Marine  Ins. 
399  to  402 ;  3  Kent,  430  to  432  j  2  Arnould  on  Ins.  sec.  3, 
968 ;  Stevens  &  Benneck  on  Averages,  292-4,  as  laying  down 
the  correct  rule  for  computing  damages  in  case  of  partial  loss 
under  a  policy  of  marine  insurance. 

The  rule  is  founded  on  three  celebrated  decisions — Lewis  v. 
Rucker,  2  Burrows,  1167;  Usher  v.  Noble,  12  East,  639,  and 
Johnson  v.  Shedden,  2  East,  581.  These  cases  establish  the 
rule  for  adjusting  partial  losses  on  goods  subjected  to  marine 
risks,  which  has  been  in  force  ever  since  the  times  of  those 
decisions.  That  rule  holds,  that  it  is  the  proceeds  of  the  gross 
sales  of  the  sound  and  damaged  goods,  which  are  to  be  compared 
in  estimating  the  damages  under  a  partial  loss.  This  would, 
of  course,  exclude  the  expenses  of  storing,  insuring  and  hand- 
ling the  property  insured.  It  also  allows  the  assured  to  recover 
only  a  sum,  less  than  the  total  damage  to  the  goods,  which  is 
proportioned  to  the  amount  insured  by  the  underwriters  and 
the  shippers. 

Messrs  Eae  &  Mitchell,  and  Messrs.  Hervey,  Anthony 
&  Galt,  for  the  appellees.     * 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees  against 
appellants,  upon  a  contract  of  marine  insurance,  bearing  date 
the  first  of  May,  A.  D.  1866,  whereby  appellants  insured,  under 
policy  No.  155,  for  account  of  appellees,  $15,000,  on  20,981.18 
bushels  of  corn,  valued  at  the  sum  insured,  on  board  of  the 
bark  Mary  Merritt,  from  Chicago  to  Montreal.  Loss,  if  any, 
payable  to  the  Bank  of  Montreal,  in  funds  current  in  the  city 
of  New  York,  with  permission  to  trans-ship  at  Kingston,  on 
standard  barges  or  vessels.  Premium  of  insurance,  $285.60, 
acknowledged  to  have  been  received  by  the  agents  of  appel- 
lants. The  policy  referred  to  provides  that  the  beginning  of 
the  adventure  shall  be  from  and  after  the  lading  thereof,  and 
continue  until  landed  at  the  port  of  destination ;  but  not  to 
exceed  forty-eight  hours  after  the  arrival  and  anchorage  or 
mooring  of  said  vessel  at  the  port  of  destination  aforesaid. 

The  bark  left  the  port  of  Chicago  on  the  thirtieth  of  April, 
1866  j  but,  in  consequence  of  a  severe  storm,  she  was  obliged 
to  return  about  the  third  of  May.  After  a  survey,  and  with 
the  consent  of  appellants'  agent,  she  proceeded  again.  In  the 
course  of  the  voyage,  the  water  got  in,  and  when  she  arrived 
at  Kingston,  about  the  twentieth,  it  was  found  that  four  hun- 
dred bushels  had  become  so  wet  and  damaged  as  to  require  an 
immediate  sale.  The  residue  was  receipted  in  apparent  good 
order,  trans-shipped  upon  a  barge  and  taken  to  Montreal, 
arriving  there  on  the  twenty-eighth  or  twenty-ninth  of  May. 
On  the  thirtieth,  it  was  inspected  by  an  authorized  inspector, 
and  declared  rejected.  It  is  an  undisputed  fact,  that  it  was 
then  in  a  heated  or  heating  condition.  It  was  under  the  care 
of  the  consignees,  but  permitted  to  lie  in  the  vessel  some  three 
or  four  days,  and  then  put  into  store  for  the  purpose  of  being 
handled  and  dried.  Consignees  obtained  an  insurance  upon  it, 
while  in  store,  paying  eighteen  dollars  as  premium.  A  few 
days  before  the  fourth  of  July,  1866,  one  thousand  bushels  of 
it  were  sold  at  private  sale,  at  fifty-six  cents,  and  on  the  fourth, 
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the  residue  was  sold  at  auction,  different  lots  bringing  different 
prices.  These  being  the  main  facts,  it  is  now  necessary  to 
determine,  whether  the  proper  measure  of  appellants'  liability 
was  regarded  upon  the  trial.  Appellees'  statement  of  account 
between  them  and  appellants,  sufficiently  shows  what  that 
measure  was.  It  was  arrived  at  in  this  manner :  The  mar- 
ket price  of  sound  corn,  at  Montreal,  at  the  date  of  arrival 
of  cargo,  was  estimated  at  fifty-six  cents  per  bushel.  Appel- 
lees find  what  the  whole  cargo  would  have  amounted  to  at 
that  price.  They  then  deduct  from  that  amount  the  net  pro- 
ceeds of  all  the  corn  sold  at  the  times  and  in  the  manner 
above  stated;  but,  in  arriving  at  the  net  proceeds  of  the 
latter,  they  deduct  $1106.96  as  the  charges  for  handling  it, 
and  among  the  items  making  up  that  amount,  is  the  eighteen 
dollars  paid  for  insurance  on  it  while  in  store  (although  the 
risk  of  appellants  did  not  extend  beyond  forty-eight  hours 
after  its  arrival  at  Montreal)  and  $823.77  for  storage  and  dry- 
ing ;  and,  after  all  these  deductions,  the  balance  claimed  to  be 
due  appellees,  according  to  their  own  statement,  was  $3742.96. 
The  jury,  having  no  other  data,  found  a  verdict  for  $6022.29, 
and  the  court  below  refused  to  set  it  aside  and  grant  a  new 
trial.  We  have  been  unable,  after  the  most  careful  exami- 
nation of  the  testimony,  to  resort  to  any  proper  calculation 
by  which  the  amount  of  this  verdict  can  be  sustained,  and 
no  theory  has  been  suggested  by  which  it  can  be  sustained. 
Appellees  prefixed  to  the  amount  of  balance  due,  according  to 
their  statement  given  in  evidence,  the  word  "  gold,"  and  it  has 
been  suggested,  that  the  jury  must  have  allowed  the  premium 
on  gold  in  1866.  If  so,  it  was  wrong,  because,  by  the  terms 
of  the  policy,  the  amount  insured  is  payable  in  funds  current 
in  the  city  of  New  York. 

It  is  apparent  that  an  incorrect  measure  of  appellants'  liability 
was  adopted  at  the  trial.  The  basis  of  the  verdict  was,  the 
difference  between  the  market  price  of  the  sound,  and  the  mar- 
ket price  of  the  damaged  corn,  including  all  the  particular 
charges  above  mentioned.     That  difference  may  give  the  amount 
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of  appellees'  loss,  but  it  is  not  the  amount  appellants  are  liable 
to  pay,  because,  first,  it  would  make  the  market  price  of  the 
corn  the  basis  of  the  appellants'  liability,  when  the  true  basis 
is  the  valuation  in  the  policy ;  and  it  would  involve  the  insurer 
in  the  rise  and  fall  of  the  markets,  with  which  he  has  no  con- 
cern. The  extent  of  loss  the  appellees  sustained  on  this  corn, 
by  sea  damage,  is  one  thing,  and  the  amount  which  the  insur- 
ance company  is  bound  to  pay,  is  quite  another ;  accordingly 
when  the  corn  arrived  at  the  port  of  destination,  sea  damaged, 
two  points  were  to  be  ascertained :  first,  the  extent  of  depre- 
ciation in  value  which  it  had  suffered ;  second,  the  amount 
which  the  insurer  ought  to  pay  in  respect  thereof.  The  first 
point  could  be  ascertained  by  simply  comparing  the  price  for 
which  the  corn  would  have  sold  in  the  market,  had  it  arrived 
there  sound,  with  the  price  for  which  it  might  have  sold,  arriving 
there  damaged.  But  the  object  of  comparing  the  proceeds  of 
the  sound  and  damaged  sales,  for  the  purpose  of  indemnity 
under  the  policy,  is  not  to  ascertain  the  direct  amount  of  the 
appellees'  loss,  but  its  relative  amount — the  proportion  which  it 
bears  to  the  price  at  which  the  corn  would  have  sold,  if  sound ; 
the  question  being,  not  whether  the  depreciation  amounts  to 
any  fixed  sum,  but  whether  it  amounts  to  one-half,  one-third, 
or  two-thirds,  or  any  other  proportion  of  the  sum  for  which 
the  corn  would  have  sold,  if  sound ;  whether,  in  short,  the 
property  was  one-half,  one  third,  or  two-thirds  the  worse  for 
the  sea  damage.  When  this  is  ascertained,  the  liability  of  the 
insurance  company  is  ascertained  also,  for  they  pay  the  same 
proportional  part. 

The  corn  in  question  was  valued  in  the  policy.  It  was  not 
claimed  that  there  was  more  than  a  partial  loss.  The  mode 
of  measuring  the  liability  of  the  insurer  in  such  case,  is  laid 
down  in  the  leading  case  of  Lewis  v.  RucJcer,  2  Burr.  1167,  by 
Lord  Mansfield  :  "  Where,"  said  he,  "  an  entire  individual, 
as  one  hogshead,  happens  to  be  spoiled,  no  measure  can  be 
taken  from  the  prime  cost,  to  ascertain  the  quantum  of  dam- 
age ;  but  if  you  can  fix  whether  it  be  a  third,  a  fourth  or  a 
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fifth  worse,  the  damage  is  fixed  to  a  mathematical  certainty." 
And  this,  he  says,  "  is  to  be  done  by  the  price  at  the  port  of 
delivery." 

In  Usher  v.  Noble,  12  East,  647,  Lord  Ellenborough  stated 
the  rule  thus  :  "  The  difference  between  the  sound  and  dam- 
aged sales  affords  the  proportion  of  loss  in  any  given  case,  i.  e. 
it  gives  the  aliquot  part  of  the  original  value,  which  may  be 
considered  as  destroyed  by  the  perils  insured  against;  when 
this  is  ascertained,  it  only  remains  to  apply  this  liquidated  pro- 
portion of  the  loss  to  the  standard  by  which  the  value,  as 
between  the  assured  and  the  underwriter,  is  calculated  (i.  e. 
the  prime  cost  or  value  in  the  policy)  and  you  have  the  one- 
half,  the  one-fourth,  or  the  one-tenth  of  the  loss,  in  terms  of 
money." 

The  rule  by  which  to  calculate  a  partial  loss,  in  such  a  case 
as  this  at  bar,  is  the  difference  between  the  respective  gross 
proceeds  of  the  same  article  when  sound  and  when  damaged, 
and  not  the  net  proceeds.  Johnson  v.  Shedden,  2  East  R.  581, 
which  case  decides  that  the  underwriter  is  not  to  bear  any  loss 
from  fluctuation  of  markets,  or  port  duties,  or  charges  after  the 
arrival  of  the  goods  at  their  port  of  destination.  It  is  said  in 
2  Arnould  on  Ins.  969,  that,  "by  the  gross  produce  of  the  sale, 
is  meant  the  market  price  at  which  the  merchant,  after  paying 
freight,  duty  and  landing  charges,  can  sell  the  goods  to  the 
consumer  or  purchaser  at  the  port  of  arrival,"  and  that,  "  by 
the  term  net  proceeds,  is  meant  the  gross  proceeds,  deducting 
freight,  duty  and  landing  charges"     lb.  970. 

It  is  claimed  by  appellants'  counsel,  that  the  charges  for 
handling  this  cargo,  after  its  arrival,  were  such  as  could  not 
be  included  in  the  amount  of  indemnity  which  appellants  are 
liable  to  pay.  There  are  charges  of  a  certain  class  which  are 
to  be  borne  by  the  underwriter,  though  not  a  part  nor  a  direct 
consequence  of  the  sea  damage.  Sales  by  auction  are  resorted 
to  mainly,  with  the  view  of  comparing  the  sound  and  damaged 
values,  so  as  to  ascertain  the  amount  of  indemnity  which  the 
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insurer  has  to  pay.  There  may  be  other  modes.  The  ques- 
tion, in  all  such  cases,  is,  was  that  expense  reasonable  and 
proper,  for  the  purpose  of  ascertaining  the  amount  of  the  loss? 
If  it  be,  then  it  is  a  part  of  the  loss.  In  Muir  v.  United  Ins. 
Co.  1  Caine's  R.  49,  the  court  said :  "  Had  the  sale  at  auction 
been  to  ascertain  the  injury  the  cargo  had  received,  and  limited 
to  such  parts  as  were  damaged,  it  would  have  been  a  reasonable 
charge,  but  that  appears  not  to  have  been  the  object  or  effect 
of  the  auction,"  and  it  was  there  held,  that  the  charges  attend- 
ing the  auction  could  not,  for  that  reason,  be  considered  as  a 
loss  to  be  borne  by  the  underwriters.  2  Parsons  on  Mar.  Ins. 
399  ;  2  Arnould,  973.  The  principle  being,  that  the  charges, 
in  order  to  be  considered  a  part  of  the  loss,  must  be  reasonable 
and  proper,  for  the  purpose  of  ascertaining  the  amount  of  the 
loss;  the  inquiry  as  to  a  particular  charge  being  of  that  charac- 
ter, might  involve  questions  of  fact,  but  when  the  facts  are 
undisputed,  it  is  the  duty  of  the  court  to  determine  whether 
such  extra  charges  were  necessary  to  ascertain  the  partial  loss, 
and,  therefore,  formed  a  part  of  it. 

That  the  amount  paid  for  insurance,  while  retaining  this  corn 
in  store,  was  not  reasonable  or  proper,  is  quite  clear,  and,  under 
the  rules  laid  down  as  to  the  mode  of  ascertaining  the  quantum 
of  damage,  there  can  be  no  reason  shown  to  support  the  charge 
for  storage.  The  quantum  of  injury  should  be  ascertained 
immediately,  or  within  a  reasonable  time.  The  storage  was 
not  for  that  purpose,  but  for  the  purpose  of  securing  a  rising 
market.  The  condition  of  the  grain,  for  all  the  practical  pur- 
poses of  a  public  sale,  could  have  been  ascertained  by  inspec- 
tion or  survey. 

If  it  was  stored  for  the  purpose  of  a  more  advantageous 
market,  or  any  purpose  other  than  that  of  a  reasonable  and 
proper  mode  of  ascertaining  the  extent  of  the  injury,  the  appel- 
lants would  not  be  liable  to  that  expense  as  a  part  of  the  loss. 
For  the  legitimate  object  of  determining  the  extent  of  injury, 
it  was  immaterial  whether  the  market,  at  the  time  of  arrival, 
was  rising  or  falling.     Lord  Mansfield,  in  Lewis  v.  Rucker, 
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supra,  said :  "  Whether  the  price  there  (the  port  of  delivery) 
be  high  or  low,  in  either  case  it  equally  shows  whether  the 
damaged  goods  are  a  third,  a  fourth  or  a  fifth  worse  than  if 
they  had  come  sound." 

The  items  for  surveys,  inspection  and  sale  at  auction,  may, 
under  the  circumstances  above  indicated,  be  properly  charge- 
able as  a  part  of  the  loss. 

The  court  below  having,  by  instructions  to  the  jury,  sanc- 
tioned a  measure  of  liability  on  the  part  of  appellants,  different 
from  that  above  enunciated,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois,   ex  relatione 

George  H.   Cutler 

v. 

George  E.  Ford. 


Attokney  at  law — mal-conduct  in  office,  An  attorney  at  law  obtained  a 
sum  of  money  from  a  person,  on  his  representation  that  the  latter  had  title 
to  a  certain  tract  of  land,  which,  the  attorney  stated,  was  in  a  high  state  of 
cultivation,  had  valuable  improvements  upon  it,  and  was  worth  $15,000,  and 
representing  that  the  money  was  required  to  refund  taxes  which  had  been 
paid  by  the  party  in  adverse  possession,  before  suit  could  be  commenced. 
He  afterwards  attempted  to  get  more  money,  on  his  statement  that  he  had 
commenced  suit  for  the  land,  and  that  a  larger  amount  of  taxes  had  been 
paid  than  he  supposed.  On  investigation,  it  was  found  all  these  represen- 
tations were  false,  and  made  for  the  purpose  of  cheating  the  party  out  of 
his  money,  which  the  attorney  refused  to  return.  This  was  held  to  be  the 
grossest  mal-conduct  in  office,  on  the  part  of  the  attorney,  and  his  name  was 
stricken  from  the  roll. 

Rule  on  an  attorney  at  law,  to  show  cause  why  his  name 
should  not  be  stricken  from  the  roll. 
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The  opinion  of  the  court  states,  substantially,  the  facts  on 
which  the  rule  was  entered. 


Mr.  Henry  B.  Eastman,  for  the  relator. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  was  a  rule  against  George  E.  Ford,  an  attorney  of  the 
supreme  court,  to  show  cause  why  his  name  should  not  be 
stricken  from  the  roll  of  attorneys. 

The  rule  was  based  upon  an  affidavit,  in  the  nature  of  an 
information,  filed  in  this  court  by  George  H.  Cutler,  the  rela- 
tor, and,  though  duly  served  on  the  defendant,  he  has  made  no 
answer. 

The  facts,  as  stated  in  the  affidavit  are,  that  one  Sarah  Jones, 
in  the  spring  of  1870,  applied  to  Cutler  and  Hinds,  attorneys 
at  law  in  Erie  county,  Pennsylvania,  in  reference  to  her  inter- 
est in  certain  lands  in  Pike  county,  Illinois,  and  they  com- 
menced a  correspondence  with  the  defendant  in  regard  to  the 
title  and  value  of  the  land,  and  defendant  informed  them  that 
he  had  made  a  thorough  examination  of  the  title,  and  ascer- 
tained the  same  to  be  in  Sarah  Jones,  and  the  value  of  the  lands 
to  be  $15,000. 

Defendant  further  stated  to  the  relator,  in  a  personal  interview, 
that  he  knew  the  land ;  that  the  same  was  in  a  high  state  of 
cultivation,  and  had  on  it  valuable  improvements ;  and  that, 
prior  to  the  commencement  of  a  suit  to  recover  the  land,  $900 
should  be  deposited  with  the  clerk  of  the  circuit  court  of  Pike 
county,  to  be  used  in  the  re-payment  of  the  taxes  paid  by  the 
party  in  possession ;  that  defendant  proposed  to  advance  one- 
half  of  the  amount,  and  Cutler  agreed  to  pay  the  other  half, 
and  did  ^ive  to  defendant  fifteen  dollars  at  the  time. 

Cutler  then  returned  to  Pennsylvania,  and  forwarded  to 
defendant  $450,  which  was  received  by  him,  and  he  promised 
to  commence  suit  and  deposit  the  money  as  agreed  on. 
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In  May  or  June,  1870,  defendant  wrote  to  Messrs.  Cutler  & 
Hinds,  that  he  had  been  on  the  land;  had  seen  the  parties  in 
possession  ;  had  tendered  them  $1150;  that  they  were  anxious 
to  compromise ;  that  he  had  commenced  suit  for  the  recovery 
of  the  land ;  and  that  he  had  made  a  mistake  in  the  amount  of 
back  taxes,  and  that  $125  more  must  be  sent  to  him. 

Having  received  this  information,  Mr.  Cutler  again  visited 
Illinois,  and  examined  the  records  of  Pike  county,  and  made 
inquiry  as  to  the  value  of  the  land,  and  found  that  no  suit  had 
been  instituted  by  the  defendant;  that  Sarah  Jones  had  no 
shadow  of  title  to  it ;  that  its  value  was  from  twenty  to  fifty 
cents  per  acre ;  and  that  it  was  bottom  land  on  the  Mississippi 
river,  subject  to  annual  overflow,  without  any  improvement, 
and  almost  wholly  worthless. 

Demand  was  made  upon  the  defendant  for  the  money 
advanced  to  him.  He  refused  to  return  it,  and  replied  to  Mr. 
Cutler,  "  I'm  responsible  for  it;  crack  your  whip  for  it." 

The  facts,  unexplained  and  unanswered,  show  the  grossest 
mal-conduct  in  office,  on  the  part  of  an  attorney  and  counselor 
at  law.  They  develop  a  delinquency  abhorrent  to  every  honest 
man.  They  reveal  a  wicked  intent,  and  disclose  the  use  of 
falsehood  for  the  base  love  of  gain. 

The  lawyer  assumes  high  duties,  and  has  imposed  upon  him 
grave  responsibilities.  He  may  be  the  means  of  much  good  or 
much  mischief.  Interests  of  vast  magnitude  are  entrusted  to 
him ;  confidence  is  reposed  in  him ;  life,  liberty,  character  and 
property  should  be  protected  by  him.  He  should  guard,  with 
jealous  watchfulness,  his  own  reputation,  as  well  as  that  of  his 
profession. 

The  defendant  has  neglected  his  duties,  betrayed  confidence, 
practiced  deceit,  and  turned  recreant  to  virtue.  He  has  not 
alone  degraded  himself — he  has  tarnished  the  fair  fame  of  a 
profession  always  esteemed  honorable. 

He  should  no  more  be  permitted  to  minister  in  the  temples 
of  justice.  His  name  should  no  longer  be  enrolled  in  the  list 
of  those  who  scorn  meanness  and  abhor  falsehood. 
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He  who  has  not  an  instinctive  and  unswerving  love  for  truth 
and  honor,  is  not  the  faithful  lawyer. 

It  is,  therefore,  ordered,  that  the  rule  against  the  defendant 
be  made  absolute,  and  that  the  name  of  George  E.  Ford  be 
stricken  from  the  roll  of  attorneys  in  the  State  of  Illinois. 

Rule  made  < 


Corbin  West  et  al. 

v. 
Sarah  A.  Schnebly. 


1.  Cloud  upon  title — when  relief  granted.  "Where  a  party  seeks  to 
remove  a  cloud  upon  his  title  to  land,  and  it  appears  he  has  himself  no  title 
to  the  premises,  the  relief  can  not  be  granted. 

2.  So  where  a  party  sought  relief  of  that  character,  claiming  title  by 
virtue  of  a  sale  under  an  attachment  levied  on  the  defendants'  equitable  inter- 
est in  the  premises,  which  at  that  time  was  not  subject  to  attachment,  and 
there  being  no  personal  service,  the  relief  sought  was  denied,  the  attach- 
ment proceeding  being  void  for  want  of  jurisdiction. 

3.  Attachment— jurisdiction.  In  order  to  acquire  jurisdiction  in  an 
attachment  suit,  there  must  be  either  service  on  the  defendant,  or  on  his 
property,  subject  to  attachment. 

4.  Same — of  an  equitable  interest  in  land.  Prior  to  the  passage  of  the 
act  of  March  31,  1869,  an  equitable  interest  in  land  was  not  subject  to  attach- 
ment. 

5.  Pleading  in  chancery — construction  thereof.  A  party  claiming  title 
to  a  tract  of  land  by  virtue  of  a  sale  under  an  attachment,  filed  a  bill  in 
chancery  to  remove  a  cloud  upon  his  title.  The  attachment  proceeding  not 
appearing  in  the  record  further  than  as  stated  in  the  bill,  which  alleged 
that  "  the  complainant  commenced  the  suit  by  attachment  and  attached  the 
land,  and  that  a  special  execution  issued,"  it  was  held,  as  the  bill  must  be 
taken  most  strongly  against  the  complainant,  to  be  the  fair  intendment  that 
attaching  the  land  was  the  only  execution  of  the  writ,  and  that  there  was 
no  personal  service. 
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Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon.  J.  A. 
Jameson,  Chief  Justice,  presiding. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Mooee  &  Caulfield  and  Messrs.  Walker,  Dex- 
ter &  Smith,  for  the  appellants. 

Mr.  W.  T.  Burgess,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  twenty-ninth  day  of  November,  1862,  Corbin  West, 
one  of  the  appellants,  filed  in  the  superior  court  of  Chicago  a 
bill  of  complaint  against  Sarah  A.  Schnebly  and  Joseph  R. 
Schnebly,  setting  forth  in  substance  that,  on  the  fifteenth  day 
of  August,  1862,  he  obtained  a  sheriff's  deed  of  a  certain  tract 
of  land  in  Cook  county,  made  in  pursuance  of  a  sale  under  a 
special  execution  in  a  suit  by  attachment,  commenced  by  him 
against  the  said  Joseph  R.  wherein  he  attached  the  land ;  that 
the  said  Joseph  R.  some  time  previously,  in  1853  or  1854,  pur- 
chased the  land  by  contract  of  Geo.  W.  and  Julian  S.  Rumsey, 
and  having  made  the  different  payments  therefor  with  his  own 
money,  on  the  sixteenth  day  of  February,  1857,  for  the  purpose 
of  keeping  the  land  from  his  creditors,  and  defrauding  them, 
with  the  connivance  of  the  said  Sarah  A.  Schnebly,  his  wife, 
he  fraudulently  procured  the  said  Rumseys  to  make  the  deed 
of  the  land  to  her ;  that  the  deed  was  a  cloud  upon  his  title 
that  ought  to  be  removed ;  prayed  a  conveyance  of  the  land 
from  the  said  Joseph  R.  and  Sarah  A.  to  him.  The  decree 
found  the  deed  to  be  fraudulent,  as  to  the  complainant,  and 
directed  such  conveyance. 

Notice  by  publication  had  been  given,  and  the  bill  taken  for 
confessed. 

The  bill,  in  this  case,  was  filed  by  the  said  Sarah  A.  Schnebly, 
to  review  and  set  aside  the  former  decree. 
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As  appears  from  that  record,  Joseph  R.  Schnebly,  at  the  time 
of  the  levy  of  the  attachment  upon  this  land,  in  the  attachment 
suit,  had  no  legal  estate  in  the  land,  but  only  an  equitable 
interest  in  it — the  legal  title,  at  that  time,  was  in  Sarah  A. 
Schnebly,  his  wife — or,  if  the  deed  from  the  Rumseys  to  her 
was  void  as  to  West,  then  the  legal  title  would  have  rested  in 
the  Rumseys — it  never  was  in  the  said  Joseph  R. 

Prior  to  the  act  of  March  31, 1869,  an  attachment  could  not 
be  levied  upon  an  equitable  interest  in  land.  Lowry  et  al.  v. 
Wright  et  al  15  111.  95. 

It  is  a  rule  of  law  that,  in  order  to  give  the  court  jurisdic- 
tion in  an  attachment  case,  there  must  be  service  on  the  defend- 
ant or  his  property.     Hinman  v.  JRushmore,  27  111.  509. 

By  a  proceeding  in  attachment  against  property  not  subject 
to  attachment,  the  court  fails  to  acquire  jurisdiction  of  the 
subject  matter,  and  no  service  being  had  on  the  owner,  a  judg- 
ment is  void,  and  a  sale  under  an  execution  on  such  a  judg- 
ment, confers  no  title  upon  the  purchaser.  Knisely  v.  Parker, 
34  111.  482. 

The  attachment  proceedings  do  not  appear  in  the  record 
further  than  as  stated  in  the  bill,  but  as  that  states  the  com- 
plainant commenced  the  suit  by  attachment,  and  attached  the 
land,  and  a  special  execution  issued,  and  the  bill  is  to  be  taken 
most  strongly  against  the  complainant,  the  fair  intendment  is, 
that  attaching  the  land  was  the  only  execution  of  the  writ,  and 
that  there  was  no  personal  service. 

The  attachment  proceedings,  then,  were  void  for  want  of 
jurisdiction,  and  West  took  nothing  under  them ;  and  as  they 
formed  the  basis  of  his  claim  under  the  bill,  he  was  without 
any  ground  for  relief;  and  it  being  apparent,  upon  the  face  of 
the  record,  the  court  properly  reversed  the  former  decree  and 
dismissed  the  bill  in  that  case. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Solomon  Bell 

v. 

Geoege  F.  Dart. 

1.  Justices  of  the  peace — continuance  for  want  of  service — what  is  the 
commencement  of  a  suit.  Since  the  act  of  1857,  the  only  mode  by  which  a 
case  before  a  justice  of  the  peace  can  be  continued  for  want  of  personal 
service  of  the  summons,  is  by  leaving  a  copy  of  the  summons  at  the  resi- 
dence of  the  defendant,  with  some  member  of  his  family  above  the  age  of 
ten  years,  and  informing  such  person  of  the  contents  thereof.  When  that 
is  done,  if  the  defendant  fails  to  appear  on  the  return  day,  the  cause  will  be 
continued  and  an  alias  summons  issued,  and  so  on  until  the  defendant  shall 
appear  or  be  personally  served. 

2.  When  that  course  is  pursued,  the  issuing  of  the  first  summons  will 
be  regarded  as  the  commencement  of  the  suit ;  but  if  the  first  summons, 
not  being  personally  served,  is  not  served  by  a  copy  left  at  the  defendant's 
residence,  there  is  no  authority  in  the  justice  to  continue  the  case,  and  issue 
an  alias,  as  such,  and,  the  defendant  not  appearing,  the  case  must  go  out  of 
court. 

3.  In  that  case,  the  bar  of  the  statute  of  limitations  might  become  com- 
plete between  the  time  of  issuing  the  summons  not  served  in  any  mode, 
and  the  time  of  issuing  another,  in  respect  to  which  the  act  of  1857  is  com- 
plied with. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Chaeles  H.  Wood,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Glovee  &  Cook,  for  the  appellant. 

Mr.  John  Claek,  for  the  appellee. 

Mr.  Chief  Justice  Laweence  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  before  a  justice  of  the  peaee,  in  which  the 
first  summons  was  issued  September  31, 1869,  and  returned  not 
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served.  An  alias  was  issued  October  13,  and  returned  not 
served.  A  third  summons  was  issued  October  25,  and  served 
by  copy,  under  the  statute  of  1857.  A  fourth  was  issued 
November  8,  and  served  on  the  defendant  in  person.  The 
statute  of  limitations  barred  the  cause  of  action,  on  the  twenti- 
eth of  October,  1869,  and  the  only  question  in  the  case  is, 
whether  this  suit,  which  came  to  trial,  is  to  be  considered  as 
having  been  commenced  when  the  first  summons  was  issued. 
The  docket  of  the  justice  shows  that,  on  the  return  day  of  the 
first  summons,  the  plaintiff  appeared  and  moved  for  an  alias, 
and  also  on  the  return  of  the  second  and  third  writs. 

But  for  the  act  of  1857,  we  might  hold  that,  under  the 
twenty-seventh  section  of  the  statute  of  "  Justices  and  Consta- 
bles," the  justice  had  power  to  continue  a  case  in  which  there 
had  been  no  service,  and  issue  an  alias  summons,  the  second 
summons  being  considered  as  strictly  an  alias,  and  not  as  the 
commencement  of  a  new  suit.  But  in  1857,  the  legislature 
passed  an  act,  page  405  Gross,  sees.  105-6,  authorizing  ser- 
vice by  leaving  a  copy  at  the  residence  of  the  defendant,  when 
he  could  not  be  personally  served,  and  then  authorizing  the 
magistrate  not  to  try  the  case,  if  the  defendant  should  not 
appear  on  the  return  day,  but  to  continue  the  cause  and  issue 
an  alias  summons,  and  so  on  until  the  defendant  shall  appear, 
or  be  personally  served.  We  must  construe  this  act  as  point- 
ing out  the  mode,  and,  by  clear  implication,  the  only  mode,  in 
which  a  case  before  a  justice  can  be  continued  for  want  of  per- 
sonal service.  There  must  be  first,  a  copy  left  with  a  member 
of  the  defendant's  family,  so  that  on  being  informed  thereof, 
he  may  appear  and  avoid  further  costs.  Perhaps  the  legisla- 
ture may  have  enacted  this  law,  in  order  to  prevent  the  making 
of  unnecessary  costs  in  trifling  cases,  by  the  issue  of  one  sum- 
mons after  another,  without  any  attempt  to  secure  service. 
But  whatever  the  motive  for  its  adoption,  it  is  in  the  statutes 
and  we  must  apply  its  provisions.  In  so  doing,  we  are  con- 
strained to  say,  that  it  points  out  the  mode  by  which  a  justice 
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can  issue  an  alias  summons,  and  as  it  has  no  other  pur- 
port, we  must  hold  the  legislature,  in  passing  a  law  for  this 
express  purpose,  designed  that  the  way  prescribed  by  that  law 
should  be  the  only  mode  by  which  this  can  be  done.  Counsel 
for  appellant  suggest  no  other  view  of  this  law,  and  none  other 
occurs  to  us. 

In  this  view,  the  first  and  second  writs  were  nullities  from 
want  of  service,  and  the  suit  is  to  be  considered  as  having  been 
commenced  with  the  third  summons,  which  did  not  save  the 
statute  of  limitations. 

Judgment  affirmed. 


Chicago  &>  Noethwesteen  Railway  Co. 

v. 

John  Haeeis. 


1.  Fencing  railroads — negligence — liability  for  injury  to  stock.  Rail- 
road companies  are  required  to  fence  the  tracks  of  their  roads  with  sufficient 
fences  to  turn  stock,  and  after  erecting  them,  to  keep  them  in  repair ;  they 
are  required  to  put  in  gates  at  farm  crossings,  which  are  a  part  of  the  fence, 
and  the  duty  to  keep  their  fences  in  repair,  includes  the  duty  of  keeping 
these  gates  safe  and  securely  closed,  so  as  to  afford  equal  protection  from 
stock  getting  upon  their  roads  at  such  places  as  at  other  points. 

2.  While  these  companies  are  not  required  to  keep  such  a  guard  on  their 
reads  as  would  see  a  breach  at  the  instant  it  occurs,  and  repair  it  at  the  time, 
still  the  law  requires  them  to  keep  such  a  force  as  may  discover  breaches  and 
openings  in  their  fences,  and  close  them  in  a  reasonable  time.  And  to  neg- 
lect doing  so,  for  a  week  or  more,  is  a  neglect  of  duty  that  will  ordinarily 
render  them  liable  for  an  injury  ensuing  therefrom. 

3.  So  in  an  action  against  a  railroad  company,  to  recover  for  injuries  to 
two  horses,  inflicted  by  a  train  on  defendants'  road,  where  it  appeared  the 
horses  passed  upon  the  track  through  an  open  gate  at  a  farm  crossing,  the 
company,  having  permitted  the  gate  to  remain  open  for  a  week  previous  to 
the  accident,  were  regarded  as  guilty  of  such  negligence  as  rendered  them 
liable. 
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4.  The  fact  that  plaintiff's  horses  entered  the  close  of  another,  through 
an  insufficient  fence  upon  the  highway,  and  passed  from  thence  upon  the 
defendants'  road,  could  not  affect  his  right  of  recovery. 

5.  Same — of  comparative  negligence.  And  upon  objection  that  the  plain- 
tiff was  so  far  in  fault  in  permitting  his  horses  to  run  at  large,  when  pro- 
hibited by  the  statute,  that  he  should  not  be  permitted  to  recover,  it 
appearing  the  escape  of  the  horses  was  involuntary  on  his  part,  that  he 
made  reasonable  efforts  to  reclaim  them  soon  after  their  escape,  but  was 
unsuccessful,  continuing  the  search  for  them  until  dark  of  the  night  they 
were  injured,  and  when  last  seen  by  him,  while  endeavoring  to  get  them  up, 
they  were  going  in  an  opposite  direction  from  the  railroad,  it  was  held,  the 
negligence  of  the  defendants  was  so  much  greater  than  that  of  the  plaintiff, 
that,  when  compared,  that  of  the  latter  was  slight,  and  rendered  the  defend- 
ants liable  for  the  injury. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  James  M.  Wight,  for  the  appellants. 

Mr.  H.  W.  Taylor,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee  in  the 
Winnebago  circuit  court,  against  appellants,  to  recover  for 
injuries  to  two  horses,  inflicted  by  a  train  on  their  railroad.  It 
appears  that  about  the  twenty-first  of  November,  1869,  appel- 
lee let  his  horses  into  his  yard  to  water,  but  not  being  able  to 
get  them  back  to  the  pasture,  he  left  them  and  went  to  church, 
it  being  on  Sunday.  He  left  all  of  the  gates  of  the  lot  in 
which  the  horses  were  left,  closed,  but  on  his  return  from 
church,  a  little  after  noon,  the  horses  had  got  out  and  were 
gone.  It  appears  the  horses  entered  Hager's  land  through  open 
bars,  and  through  Delaney's  land,  and  through  Amos  Harris' 
land,  no  fence  separating  these  three  tracts,  and  from  his  land 
they  passed  through  an  open  gate  at  a  farm  crossing,  and  then 
34— 54th  III. 
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passed  east  on  the  track  about  eighty  rods,  where  they  were 
struck  by  appellants'  locomotive  and  train,  coming  from  the 
west,  at  a  culvert  at  an  embankment.  One  of  the  horses  was 
so  much  injured  that  he  was  never  removed  from  the  ditch 
into  which  he  was  precipitated,  and  was  finally  killed.  The 
other  was  badly  injured,  but  was  removed  to  appellee's  stable, 
where  he  remained  for  about  two  weeks,  when  it  became  nec- 
essary to  kill  him.  The  horses  were  proved  to  be  worth  from 
$225  to  $250  before  they  were  injured. 

The  place  where  the  injury  occurred,  and  the  gate  through 
which  the  animals  passed  to  the  railroad  track,  were  points  at 
which  appellants  had  fenced  their  track,  and  had  put  in  the 
gate.  It  seems  the  gate  had  been  open  for  some  time,  and  the 
section  foreman  had  passed  frequently  while  it  stood  open.  The 
jury  found  a  verdict  for  appellee.  A  motion  for  a  new  trial 
was  entered,  which  was  overruled  and  judgment  rendered  on  the 
verdict,  and  the  case  is  brought  to  this  court  by  appeal,  and  a 
reversal  is  asked. 

The  section  foreman  testified  that  he  was  in  the  habit  of 
passing  that  part  of  the  road  four  times  each  day,  for  the  pur- 
pose of  inspecting  its  condition.  And  the  evidence,  we  think, 
clearly  establishes  the  fact,  that  the  gate  had  stood  open  about 
a  week  before  the  accident.  This,  then,  establishes  negligence 
on  the  part  of  appellants.  On  that  point,  we  can  find  no 
fault  with  the  conclusion  of  the  jury.  The  evidence  fully 
warranted  them  in  arriving  at  that  conclusion.  But  it  is  urged 
that  appellee  was  also  guilty  of  negligence,  and  to  that  degree 
that  he  was  not  entitled  to  recover.  The  law  requires  these 
companies  to  fence  the  track  of  their  roads  with  sufficient  fences 
to  turn  stock,  and  after  erecting  them,  to  keep  them  in  repair. 
The  statute  also  requires  them  to  put  in  gates  at  farm  crossings. 
These  gates  are  a  part  of  the  fence,  and  the  duty  to  keep  their 
fences  in  repair,  includes  the  duty  of  keeping  them  safe  and 
securely  closed,  so  as  to  afford  equal  protection  from  stock  get- 
ting upon  their  roads  at  such  places  as  at  other  points.  See 
Illinois  Central  R.  R.  Co.  v.  Arnold,  47  111.  173.      And  in  that 
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case  it  was  held,  where  an  animal  entered  the  close  of  another, 
through  an  insufficient  fence  upon  the  highway,  and  passed 
thence  through  a  space  made  for  bars,  and  used  as  a  farm  cross- 
ing upon  the  railroad  track,  and  was  killed,  and  it  appeared  that 
the  bars  were  left  down  for  three  months  previously,  that  the 
statute  required  the  railroad  company  to  erect  and  maintain 
sufficient  fences,  of  which  bars  formed  a  part,  and  the  company 
were  guilty  of  negligence  in  permitting  them  to  remain  down 
so  long  a  time. 

That  case  differs  from  this,  in  the  length  of  time  the  two 
fences  were  permitted  to  remain  open  to  the  passage  of  stock 
to  their  roads.  But  to  permit  a  gate  to  remain  open  for  a 
week  is  negligence.  While  the  company  were  not  required  to 
keep  such  a  guard  on  their  road  as  would  see  a  breach  at  the 
instant  it  occurred,  and  repair  it  at  the  time,  still  the  law 
requires  them  to  keep  such  a  force  as  may  discover  such 
breaches  and  openings  in  their  fences,  and  to  close  them  in  a 
reasonable  time.  And  to  neglect  doing  so  for  a  week  or  more, 
is  a  neglect  of  duty  that  will  ordinarily  render  them  liable  for 
the  injury  ensuing  therefrom. 

As  to  the  fact  that  appellee's  horses  entered  his  brother's 
field,  and  passed  thence  upon  appellant's  road,  does  not  affect 
appellee's  right  of  recovery,  as  we  have  seen  from  the  Illinois 
Central  R.  R.  Co.  v.  Arnold,  supra.  This  case  is  like  that  in 
this  respect,  and  that  must  govern  this,  as  no  reasonable  dis- 
tinction can  be  drawn  between  the  two  cases. 

It  is  also  urged  that  appellee  was  so  far  in  fault  in  permit- 
ting his  horses  to  run  at  large,  when  prohibited  by  the  statute, 
that  he  should  not  be  permitted  to  recover.  It  is  manifest  that 
he  had  not  observed  the  law  in  that  respect.  The  escape  of 
the  horses  was  involuntary  on  his  part,  and  it  seems  he  made 
reasonable  efforts  to  reclaim  them  soon  after  their  escape,  but 
was  unsuccessful.  He  continued  the  search  for  them,  as  he 
swears,  until  dark  of  the  night  they  were  killed.  And  he  says 
the  last  he  saw  of  them  while  endeavoring  to  get  them  up,  they 
were  going  in  an  opposite  direction  from  the  railroad.     Had 
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he  caught  them,  he  would  no  doubt  have  prevented  the  injury. 
But  while  it  was  a  violation  of  law  to  permit  them  to  be  at 
large,  the  company  were  violating  another  law  in  permitting  the 
gate  to  remain  open,  which,  if  shut  at  the  proper  time,  would 
have  prevented  the  horses  from  getting  upon  the  track  and 
receiving  the  injury.  It  may  be  appellee  was  liable  to  answer 
to  whoever  might  prosecute,  for  his  breach  of  the  statute  he 
had  violated,  but  that  did  not  relieve  appellants  from  their  duty 
under  the  statute,  that  required  them  to  keep  their  fences  in 
such  a  condition  as  to  prevent  stock  from  getting  upon  their 
road.  Because  appellee  may  have  violated  another  law,  the 
company  were  not  at  liberty  to  omit  their  duty  and  thereby  kill 
appellee's  horses.  The  evidence  seems  to  be  clear,  that  appel- 
lants had  permitted  this  gate  to  stand  open  a  large  portion  of  the 
time  during  the  summer  and  fall  previous  to  the  accident. 
Appellee's  permitting  the  horses  to  be  at  large  was  not  willful, 
but  it  seems  he  made  all  reasonable  efforts  to  prevent  it.  And 
under  the  circumstances,  we  think  the  negligence  of  appellants 
was  so  much  greater  than  that  of  appellee,  that,  when  compared, 
that  of  the  latter  was  slight,  and  rendered  appellants  liable  for 
the  injury. 

The  instructions  given  are  in  harmony  with  the  views  we 
have  here  expressed,  and  those  refused  announce  different  and 
incorrect  rules  of  law,  and  the  modifications  made  in  appellants' 
instructions,  before  they  were  given,  were  proper.  The  instruc- 
tions, taken  altogether,  were  as  favorable  as  appellants  were 
entitled  to  receive,  and  no  error  was  committed  in  giving  or 
refusing  them.  The  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 

Mr.  Justice  Sheldon  took  no  part  in  the  decision  of  this 
case,  it  having  been  tried  before  him  in  the  court  below. 
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ABANDONMENT. 
Abandonment  of  homestead.    See  HOMESTEAD*  2,  3. 

ABATEMENT. 
Plea  in  abatement. 

1.  Its  requisites.  A  plea  in  abatement  that  another  action  for  the 
same  cause  was  pending  in  the  same  court,  began  by  praying  judgment 
of  the  writ  and  declaration,  and  ended  with  a  prayer  for  judgment  of 
the  writ  only,  and  that  the  same  be  quashed :  Held,  on  demurrer,  the 
prayer  for  judgment  of  the  writ  only,  in  the  conclusion,  was  sufficient, 
and  the  prayer  for  judgment  of  the  declaration,  in  the  commencement, 
was  regarded  as  surplusage,  which  could  not  vitiate  the  plea;  so  there 
'  was  no  want  of  proper  "  correspondence"  between  the  commencement 
of  the  plea  and  its  conclusion.    Buckles  v.  Harlan,  361. 

ACKNOWLEDGMENT  OF  DEEDS. 
By  a  feme  covert. 

1.  Of  its  sufficiency.  A  certificate  of  acknowledgment  of  a  deed 
executed  on  the  twenty-ninth  of  August,  1845,  and  purporting  to  have 
been  made  by  husband  and  wife,  stated :  "  This  day  personally  appeared 
before  me  Julia  Quigg,  whose  name  appears  to  the  foregoing  convey- 
ance, and  who,  by  good  authority  to  me  given,  is  the  identical  person 
therein  named,  and  acknowledged  that  she  had  acknowledged  said  deed 
freely,  and  of  her  own  accord,  without  any  compulsion  of  her  said  hus- 
band, and  all  after  having  been  by  me  examined  separate  and  apart,  and 
the  contents  of  said  deed  having  been  by  me  fully  explained  to  her :" 
Held,  the  certificate  was  insufficient  to  pass  the  dower  right  of  the  wife, 
as  it  did  not  show  she  was  personally  known  to  the  officer,  or  that  she 
relinquished  her  dower  according  to  the  statute.  Becker  et  al.  v.  Quigg, 
390. 

ACTIONS. 

EX  TURPI  CAUSA  NON  ORITUR  ACTIO. 

1.  During  the  year  1864,  and  before  the  close  of  the  late  war  of  the 
rebellion,  a  provost  marshal  in  this  State,  to  whom  persons  who  might 
be  drafted  into  the  military  service  of  the  United  States  under  the  then 
pending  draft,  were  required  to  report,  entered  into  a  secret  arrange- 
ment with  one  of  his  deputies,  by  which  the  latter  was  to  engage  in 
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the  business  of  procuring  substitutes  and  selling  them  to  such  of  the 
drafted  men  as  did  not  wish  to  serve  in  the  army,  the  provost  marshal 
agreeing  so  to  exercise  his  power,  as  an  officer,  as  to  render  this  substi- 
tute business  a  monopoly  in  the  hands  of  himself  and  his  deputy,  the 
profits  to  be  divided  between  them.  The  business  resulted  in  large 
profits,  of  which  the  principal  in  the  scheme  seems  to  have  received 
more  than  his  share,  and  in  a  suit  by  the  deputy  to  compel  a  more  equi- 
table distribution  of  the  spoils,  it  was  held,  the  court  could  not  permit 
the  agencies  of  the  law  to  be  employed  in  aid  of  either  party  to  such  an 
illegal  and  corrupt  bargain.  Skeels  v.  Phillips,  309. 
For  money  had  and  received. 

2.  Whether  it  will  lie  upon  a  special  contract.    See  PLEADING,  8,  9. 
Upon  a  promise  to  pay  a  judgment. 

3.  Action  will  not  lie.    See  CONTRACTS,  1. 
Vendor  and  purchaser. 

4.  Promise  by  the  former  to  pay  over  residue  of  notes  received  from  the 
purchaser.    See  ASSUMPSIT,  1. 

AS  BETWEEN  PARTNERS. 

5.  Whether  an  action  at  law  will  lie.    See  PARTNERSHIP,  1,  2,  3. 
Devastavit  by  an  administrator. 

6.  Who  may  have  a  remedy  therefor.  See  ADMINISTRATION  OF 
ESTATES,  2,  3. 

Liability  op  school  directors  as  individuals. 

7.  Upon  their  promissory  notes,  issued  without  authority  of  law,  for 
school  purposes.    See  SCHOOL  DIRECTORS,  4. 

ADMINISTRATION  OF  ESTATES. 
Devastavit  by  an  administrator. 

1.  Evidence  tliereof.  Where  an  administrator,  on  the  sale  of  property 
belonging  to  the  estate,  received  the  notes  of  the  purchasers  with  secu- 
rity, and  it  resulted  that  the  principals  and  sureties  were  insolvent,  this 
will  show,  prima  facie,  that  the  administrator  had  neglected  his  duty, 
and  was  guilty  of  a  devastavit.     Curry  et  al.  v.  The  People,  use,  etc.  263. 

2.  Who  may  have  a  remedy  therefor.  In  an  action  upon  an  adminis- 
trator's bond,  at  the  instance  of  a  creditor,  a  prima  facie  right  of  recov- 
ery exists,  if  it  appear  that  the  person  for  whose  use  the  suit  is  brought 
holds  a  claim  against  the  estate,  and  that  the  administrator  has  been 
guilty  of  a  devastavit  to  the  extent  of  such  claim.  It  is  not  essential  to 
such  right  of  recovery  that  the  creditor  shall  prove  there  were  no  assets 
to  which  he  could  resort  for  the  satisfaction  of  his  claim.    Ibid.  263. 

3.  Nor  are  the  court  prepared  to  hold  that,  even  if  there  are  assets 
sufficient  to  satisfy  the  creditor,  the  right  of  recovery  on  the  bond  would 
thereby  be  defeated.    Ibid.  263. 
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AFFIDAVITS. 
On  motion  to  dissolve  injunction. 

At  what  time  they  may  be  filed.    See  INJUNCTIONS,  1. 

ALLEGATIONS    AND    PROOFS.        See    PLEADING    AND    EVI- 
DENCE, 1,  2. 

ALTERATION. 
Of  contracts.    See  CONTRACTS,  9. 

AMENDMENTS. 
Amendment  of  bill  in  chancery. 

Wlien  allowable  on  the  tearing.    See  CHANCERY,  12. 

APPEALS  AND  WRITS  OF  ERROR. 
Writ  of  error  to  a  county  court. 

1.  Whether  it  will  lie.  A  writ  of  error  does  not  lie  to  a  county  court, 
to  bring  in  review  the  propriety  of  the  action  of  that  court  in  the 
appointment  of  an  administrator.    Horner  v.  Ooe  et  al.  285. 

.    When  an  appeal  will  lie. 

2.  From  judgment  for  taxes.  Under  the  charter  of  the  city  of  Nash- 
ville, in  Washington  county,  a  judgment  of  the  county  court  of  that 
county  against  lands  and  town  lots,  for  the  non-payment  of  taxes  levied 
by  the  city  for  school  and  other  purposes,  may  be  appealed  from  to  the 
circuit  court,  and  an  appeal  will  also  lie  from  the  circuit  court  to  this 
court,  in  the  same  proceeding.     City  of  Nashville  v.  Weiser  et  al.  245. 

APPEAL  BONDS. 

TO  WHOM  PAYABLE. 

1.  On  appeal  from  a  judgment  for  taxes.  On  an  appeal  from  a  judg- 
ment against  real  estate  for  non-payment  of  taxes  assessed  by  a  city, 
and  in  which  the  city  alone  is  interested,  the  appeal  bond  is  not  required 
to  be  made  payable  to  the  people  of  the  State,  but  may  properly  be 
made  payable  to  the  city  to  which  the  proceeds  of  the  judgment,  when 
collected,  will  belong.    Ibid.  246. 

ARBITRATION. 
What  constitutes  an  arbitration. 

1.  Where  parties  agree  to  settle  certain  differences  between  them  by 
submission  of  the  matters  in  dispute  to  four  persons,  two  to  be  selected 
by  each  party,  the  action  of  two  persons  selected  by  one  of  the  parties 
will  not  be  regarded  as  an  arbitration  under  such  agreement,  so  as  to  be 
binding  on  the  other  party.     Williams  v.  Schmidt,  205. 
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ARBITRATION*.     Continued. 
Notice  to  parties. 

2.  But  even  where  the  body  of  arbitrators  is  organized  according  to 
the  agreement  of  the  parties,  it  is  essential  to  the  regularity  and  validity 
of  their  action  that  such  notice  be  given  the  parties  as  will  afford  them 
an  opportunity  to  be  heard.     Williams  v.  Schmidt,  205. 

ASSESSMENT  OF  DAMAGES. 
On  dissolution  of  injunction.    See  INJUNCTIONS,  2  to  6. 

ASSESSOR.    See  TAXES,  4. 

ASSIGNMENT. 
Assignee  before  maturity. 

1.  Subject  to  what  defense.  It  is  no  defense  to  a  promissory  note, 
against  an  innocent  assignee,  that  the  note,  when  delivered,  was  left  in 
blank  as  to  the  time  of  payment,  and  this  blank  was  afterwards  improp- 
erly filled  by  the  payee.    Elliott  v.  Lemngs  &  Go.  213. 

•2.  Of  obtaining  possession  of  the  note  improperly,  by  the  payee.  It  is 
no  defense  to  a  promissory  note,  in  the  hands  of  an  innocent  holder, 
for  value,  assigned  before  maturity,  that  the  payee  fraudulently 
obtained  possession  of  the  same,  or  that  the  instrument  was  stolen 
from  the  maker,  or  otherwise  wrongfully  put  into  circulation.  Clarke 
v.  Johnson,  296. 
Assignee  after  maturity. 

3.  Subject  to  what  defense — where  a  note  has  been  paid  by  a  surety. 
Where  a  note  was  paid  by  a  surety  thereon,  and  taken  up  by  him  for 
the  purpose  of  recovering  from  his  principal,  but  afterwards  delivered 

■  back  to  the  payee  for  the  sole  purpose  of  being  collected  by  him  from 
the  principal,  for  the  benefit  of  the  surety,  and  by  the  endorsement  of 
the  payee  after  the  note  was  thus  returned  to  him,  and  after  its  matu- 
rity, it  came  to  the  hands  of  a  third  person,  the  latter  would  hold  the 
note  subject  to  the  defense  of  such  payment.  Reichert  v.  Kozrner  et  al. 
306. 

4.  Had  the  surety  returned  the  note  to  the  payee  for  the  purpose  of 
giving  it  circulation,  then  he  could  not  have  availed  of  such  defense. 
Ibid.  306. 

5.  Of  a  concurrent  agreement  as  to  mode  of  payment.  Where  a  prom- 
issory note,  payable  on  its  face  to  A  B  &  Co.  was  given  for  a  debt  due 
to  A  B  alone,  and  at  the  same  time  the  note  was  executed  there  was  an 
agreement  in  writing  between  A  B  and  the  maker  of  the  note,  providing 
the  mode  in  which  it  might  be  paid,  it  was  held,  in  an  action  on  the 
note  by  an  assignee  after  maturity,  that  the  note  and  agreement  having 
been  executed  together,  should  be  construed  as  one  agreement,  and  as 
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the  consideration  moved  from  A  B  alone,  A  B  &  Co.  and  the  assignee 
would  be  bound  by  the  provisions  of  the  agreement,  and  the  maker 
having  performed,  or  shown  a  readiness  to  perform,  the  stipulations  as 
to  payment,  consisting  in  the  furnishing  of  a  hjouse  by  the  maker  to 
A  B,  the  rent  to  be  applied  on  the  note,  no  recovery  could  be  had. 
Bradley  v,  Marshall,  178. 
Assignor  and  assignee. 

6.  Liability  of  the  former  to  the  latter — absence  of  the  maker  from  the 
State  at  maturity  of  the  note.  A  promissory  note  was  executed  in 
another  State,  and  made  payable  in  this  State  and  assigned  in  this 
State,  the  maker  residing  in  the  State  where  the  note  was  made,  at  the 
time  of  its  execution,  and  continuing  so  to  reside  at  its  maturity :  Held, 
the  assignor  was  liable  to  the  assignee  in  case  of  non-payment  by  the 
maker  at  maturity,  and  his  liability  could  be  referred  either  to  that 
clause  of  the  statute  which  charges  the  assignor  when  suit  against  the 
maker  would  be  unavailing,  or  to  the  clause  which  makes  him  liable 
when  the  maker  has  "left  the  State"  when  the  note  becomes  due. 
Mason  v.  Burton,  349. 

7.  Laches  on  the  part  of  the  assignee.  Where  the  liability  of  an 
assignor  has  once  attached,  it  will  be  released  only  by  such  laches  on 
the  part  of  the  holder  in  collecting  the  debt  from  the  principal  as  would 
release  a  surety  in  any  other  case.    Ibid.  349. 

8.  So  where  the  assignor  is  sought  to  be  held  liable  upon  his  endorse- 
ment because  the  maker  has  "  left  the  State"  at  the  maturity  of  the 
note,  the  latter  being  a  resident  of  another  State  at  that  time,  it  will 
not  avail  as  a  defense  that,  after  the  maturity  of  the  note,  the  maker 
was  frequently  in  this  State  and  purchased  goods  here,  which  could 
have  been  attached  by  the  holder  and  his  debt  thereby  collected.  The 
assignee  is  not  required  to  resort  to  such  a  remedy  against  the  maker 
in  order  to  hold  his  assignor  liable.    Ibid.  349. 

9.  Diligence  required  of  an  assignee.  In  an  action  by  the  assignee 
against  the  assignor  of  a  promissory  note,  wherein  it  was  alleged  that 
the  institution  of  a  suit  against  the  makers  would  have  been  unavail- 
ing, it  appeared  the  makers  thereof  had  committed  acts  of  bankruptcy, 
and  a  petition  had  been  exhibited  against  them  in  the  United  States 
district  court  for  the  Northern  district  of  Illinois,  and  an  assignee 
appointed,  who  had  taken  possession  of  their  estate:  Held,  the  rule 
of  diligence  imposed  by  the  statute  upon  the  assignees  of  promissory 
notes,  in  order  to  fix  the  liability  of  assignors,  did  not  require  the 
plaintiff  to  present  his  claim  in  the  district  court ;  and  he  was  not,  by 
reason  of  not  having  done  so,  chargeable  with  such  laches  as  exonerated 
defendant  from  liability  as  assignor.    Booth  v.  Storrs  et  al.  472. 

10.  The  presentation  of  the  note  by  the  assignee  thereof,  in  the  bank- 
ruptcy proceeding,  would  not  be  a  suit  against  the  makers,  or  their 
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heirs,  executors  or  administrators,  in  the  sense  in  which  the  term  is 
used  in  the  statute,  which  requires  a  suit  against  the  maker,  ate.  for  tlie 
recovery  of  the  money  or  property  due  thereon,  or  damage  in  lieu  thereof t 
these  latter  words  being  descriptive  of  a  personal  action.  Booth  v. 
Storrs  et  al.  472. 

11.  The  statute  only  requires  that  the  assignee  of  a  note,  before  he 
can  proceed  against  the  endorser,  shall  use  due  diligence  by  proceeding 
at  law  against  the  maker ;  and  the  proceedings  at  law  were  intended  to 
be  in  the  courts  of  law  in  this  State.    Ibid.  472. 

12.  He  is  not  required  to  go  into  a  foreign  jurisdiction ;  and  the  dis- 
trict court  of  the  United  States  being  created  and  acting  under  another 
sovereignty,  the  assignee  can  no  more  be  required  to  resort  to  such 
court,  than  to  proceed  against  the  property  of  the  maker  in  a  sister 
State.    Ibid.  472. 

13.  Effect  of  foreclosure  of  mortgage.  A  mortgage  was  given  to 
secure  ten  promissory  notes,  payable  at  different  times.  All  these  notes, 
except  the  second  and  third  in  the  series,  were  assigned  by  the  payee  to 
a  person  who  caused  the  mortgagee  to  sell  the  mortgaged  premises, 
under  a  power  in  the  mortgage,  to  satisfy  the  first  note,  then  due,  and 
interest  on  the  residue  in  his  hands,  the  proceeds  of  the  sale  not  being 
more  than  sufficient  to  cover  the  amount  due  to  such  assignee.  At  that 
time  the  second  and  third  notes  were  held  by  a  third  person,  who  after- 
wards assigned  them  to  the  holder  of  the  other  notes,  the  latter  suing 
the  original  assignor  upon  them :  Held,  the  fact  of  the  prior  sale  under 
the  mortgage  could  in  no  wise  affect  the  plaintiff's  right  to  recover. 
Esty  v.  Brooks,  379. 

Suit  by  assignee  against  assignor. 

14.  Measure  of  damages.    See  MEASURE  OF  DAMAGES,  5. 
Assignment  without  date. 

15.  Presumption.  Where  the  assignment  of  a  promissory  note  is 
without  date,  the  presumption  is,  that  it  was  endorsed  before  maturity. 
Clarke  v.  Johnson,  296. 

Vendor's  lien. 

Wlietlwr  the  right  to  enforce  it  will  pass  to  an  assignee.    See  LIEN,  4. 
Power  of  sale  in  a  mortgage. 

WMlier  it  may  be  executed  by  an  assignee.    See  MORTGAGES,  4. 
Fraud  and  circumvention.    See  that  title. 

ASSUMPSIT. 
When  it  will  lie. 

1.  A  party  who,  as  agent  of  a  manufacturing  company,  sold  a  thresh- 
ing machine,  receiving  from  the  purchaser  two  notes,  executed  by  a 
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third  person,  for  a  greater  amount  than  the  balance  due  on  the  machine, 
in  payment,  personally  promising  to  pay  to  the  purchaser,  when  the 
notes  were  collected,  the  overplus,  upon  the  notes  being  paid,  was  held 
personally  liable  in  an  action  by  the  purchaser  for  such  overplus. 
Lews  et  al.  v.  Harsh,  383. 

ATTACHMENT. 
Jurisdiction. 

1.  In  order  to  acquire  jurisdiction  in  an  attachment  suit,  there  must 
be  either  service  on  the  defendant  or  on  his  property,  subject  to  attach- 
ment.    West  et  al.  v.  Schnebly,  523. 

What  subject  thereto. 

2.  Of  an  equitable  interest  in  land.  Prior  to  the  passage  of  the  act 
of  March  31,  1869,  an  equitable  interest  in  land  was  not  subject  to 
attachment.    Ibid.  523. 

ATTORNEY  AT  LAW. 
Mal-conduct  in  office. 

1.  An  attorney  at  law  obtained  a  sum  of  money  from  a  person,  on 
his  representation  that  the  latter  had  title  to  a  certain  tract  of  land, 
which,  the  attorney  stated,  was  in  a  high  state  of  cultivation,  had  valu- 
able improvements  upon  it,  and  was  worth  $15,000,  and  representing 
that  the  money  was  required  to  refund  taxes  which  had  been  paid  by 
the  party  in  adverse  possession,  before  suit  could  be  commenced.  He 
afterwards  attempted  to  get  more  money,  on  his  statement  that  he  had 
commenced  suit  for  the  land,  and  that  a  larger  amount  of  taxes  had 
been  paid  than  he  supposed.  On  investigation,  it  was  found  all  these 
representations  were  false,  and  made  for  the  purpose  of  cheating  the 
party  out  of  his  money,  which  the  attorney  refused  to  return.  This 
was  held  to  be  the  grossest  mal-conduct  in  office,  on  the  part  of  the 
attorney,  and  his  name  was  stricken  from  the  roll.  The  People  ex  rel.  v. 
Ford,  520. 

BAILMENT. 
Property  levied  on  under  execution. 

When  placed  in  hands  of  bailee,  must  be  returned  to  the  officer.  See 
TRIAL  OF  RIGHT  OF  PROPERTY,  2,  3. 

BENEFITS. 
Condemning  right  of  way.    See  RIGHT  OF  WAY,  1  to  7. 

BILL  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 
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BONDS. 
Constable's  bond. 

Executed  after  twenty  days  from  his  election — whether  valid — presump- 
tion.   See  CONSTABLE'S  BOND,  1. 
Replevin  bond. 

Its  requisites.    See  REPLEVIN,  3. 
Appeal  bonds.    See  that  title,  1. 
Penal  bonds. 

Extent  of  recovery  upon  them,  and  form  of  the  judgment.  See  JUDG- 
MENTS, 3  to  7. 

BRIDGES.    See  HIGHWAYS. 

BURDEN   OF    PROOF.    See  EVIDENCE,  3,  4. 

CARRIERS. 
Perishable  property. 

1.  What  constitutes,  so  as  to  excuse  a  carrier.  In  an  action  against  a 
railroad  company  to  recover  for  injury  to  a  quantity  of  corn,  occasioned 
by  delay  in  the  transportation  of  the  same,  the  defendants  can  not 
claim  exemption  from  liability  under  a  clause  in  the  bill  of  lading 
which  releases  them  from  loss  on  perishable  property.  Mature,  mer- 
chantable corn  can  not  be  regarded  of  that  character.  Illinois  Central 
Railroad  Go.  v.  McClellan,  58. 

Duty  in  regard  to  delivery  op  goods. 

2.  Only  the  acts  of  God  or  the  public  enemy  will  excuse  common 
carriers  for  non-delivery  of  goods  entrusted  to  them  for  transportation. 
Ibid.  58. 

Duty  as  to  preservation  op  goods. 

3.  But  while  carriers  are  insurers  for  the  delivery  of  goods  bailed, 
they  are  not  insurers  that  they  shall  reach  their  destination  in  the  same 
condition  in  which  they  were  shipped.  They  are  not  liable  for  losses 
from  ordinary  wear  and  tear  of  goods  in  the  course  of  transportation, 
or  from  their  ordinary  loss,  deterioration  in  quantity  or  quality  in  the 
course  of  the  voyage,  or  from  inherent  natural  infirmity  and  tendency 
to  damage,  or  which  arise  from  the  personal  neglect  or  wrong,  or  mis- 
conduct of  the  owner  or  shipper  of  the  goods.    Ibid.  58. 

4.  But  a  common  carrier  is  bound  to  use  due  diligence  for  the  pre- 
servation of  the  goods  from  damage  and  deterioration.  If  the  care 
which  prudent  men  ordinarily  take  of  their  own  property  be  omitted 
and  loss  ensue,  the  carrier  will  be  liable.    Ibid.  58. 

5.  And  the  carrier  will  be  liable  for  any  damage  to  property  result- 
ing from  unreasonable  delay  in  transportation,  unless  excused  by  uncon- 
trollable circumstances.    Ibid.  58. 
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6.  What  constitutes.  Where  corn  was  received  by  a  railroad  com- 
pany to  be  transported  to  a  point,  the  usual  time  for  reaching  which 
was  two  and  one-half  to  three  days,  and  there  was  such  delay  on  the 
part  of  the  company  that  the  shipment  did  not  reach  its  destination,  a 
part  of  it  until  eleven  days  and  a  part  forty-five  days  after  it  was 
shipped :  Held,  this  was  such  delay  as  would  render  the  company  liable 
for  any  damage  resulting  to  the  corn  by  reason  thereof,  there  being  no 
sufficient  excuse  to  justify  it.  Illinois  Central  Bailroad  Co.  v.  McClel- 
Ian,  58. 

7.  Military  control  of  a  railroad,  as  an  excuse  for  delay.  The  mere 
fact  that  a  railroad  was  under  the  control  of  the  military  authorities,  in 
a  time  of  war,  at  the  time  the  company  received  freight  for  transporta- 
tion, will  not  excuse  the  carrier  from  his  obligation  to  deliver  the  goods 
within  a  reasonable  time,  it  appearing  that  the  military  authorities,  so 
far  from  preventing  them  being  transported,  gave  express  permission 
for  that  purpose.  And  especially  would  this  be  the  case  where  the 
carrier  had  failed  to  limit  his  liability,  in  respect  to  such  contingencies. 
Ibid.  58. 

8.  Of  obstructions  at  the  place  of  delivery.  Nor  would  the  fact  that 
the  accumulation  of  cars  and  freight  at  the  place  of  delivery,  was  such 
that  the  company  could  not  reach  that  point  within  a  reasonable  time, 
exonerate  the  carrier,  it  being  within  the  power  of  the  company  to  have 
removed  the  obstruction.  The  interest  or  mere  convenience  of  the 
carrier  should  not  be  allowed  to  stand  in  the  way  of  his  duty,  in  that 
respect.  And  moreover,  the  carrier  should  provide  in  his  contract  for 
such  a  contingency,  if  he  would  limit  his  liability.    Ibid.  58. 

Delivery  of  goods  beyond  their  own  lines. 

9.  Liability  of  carriers  in  respect  thereto.  Railroad  companies  are 
common  carriers,  and  where  they  receive  goods  to  carry,  marked  to  a 
particular  place,  they  are  bound,  prima  facie,  under  an  implied  agree- 
ment from  the  mark  or  direction,  to  carry  to  and  deliver  at  that  place, 
although  it  be  a  place  beyond  their  own  lines  of  carriage.  Illinois 
Central  Railroad  Co.  v.  Frankenberg  et  al.  88. 

10.  If  damage  result,  or  a  loss  occur,  in  respect  to  goods  thus  shipped, 
under  circumstances  which  would  render  a  carrier  liable,  the  carrier 
whb  received  the  goods  in  the  first  instance  must  account  to  the  owner 
therefor,  whether  the  damage  or  loss  occurred  upon  his  own  line  of 
carriage  or  upon  that  of  some  other  carrier  on  the  line  of  transit.  In 
such  case,  the  contract  of  the  shipper  is  with  the  carrier  in  whose  cus- 
tody he  placed  the  goods.    Ibid.  88. 

Of  contracts  limiting  common  law  liability. 

11.  In  regard  to  delivery  of  goods  beyond  their  own  lines*  But  while 
such  is  the  common  law  liability  of  the  carrier  who  receives  the  goods 

•See  Toledo,  Peoria  &  Warsaw  Railway  Co.  v.  Merriman,  52  111.  123. 
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in  the  first  instance,  he  may,  not  by  general  notice,  as  that  has  been 
held  insufficient,  but  by  special  contract  with  the  shipper,  limit  his 
liability  to  such  damage  or  loss  as  may  occur  on  his  own  line  of  car- 
riage. It  is  allowable  for  carriers  to  relieve  themselves  from  their 
general  common  law  liability  by  special  contract.  Illinois  Central  Rail- 
road Co.  v.  Frankenberg  et  al.  88. 

12.  And  it  has  been  held  that  if  a  shipper  takes  a  receipt  for  his 
goods  from  the  carrier,  containing  conditions  limiting  the  liability  of 
the  carrier  in  such  way  as  it  is  competent  for  him  to  do,  with  a  full 
knowledge  on  the  part  of  the  shipper,  of  such  conditions,  and  intending 
to  assent  to  the  restrictions  contained  in  them,  it  becomes  his  contract 
as  fully  as  if  he  had  signed  it.    Ibid.  88. 

13.  So  where  a  shipper  took  a  receipt  from  the  company  to  whom 
goods  were  delivered  in  the  first  instance,  marked  to  a  point  beyond 
that  company's  line,  containing  this  condition :  "  And  it  is  further 
especially  understood,  that  for  all  loss  and  damage  occurring  in  the 
transit  of  said  packages,  the  legal  remedy  shall  be  against  the  particular 
carrier  or  forwarder  only  in  whose  custody  the  said  packages  may  actu- 
ally be  at  the  time  of  the  happening  thereof,  it  being  understood  that 
[the  company  receiving  the  goods  from  the  shipper]  assumes  no  other 
responsibility  for  their  safety  or  safe  carriage  than  may  be  incurred  on 
its  own  road" :  Held,  the  shipper  accepting  such  receipt  with  a  knowl- 
edge of  its  conditions,  and  intending  to  assent  to  the  restrictions  con- 
tained in  it,  the  carrier  was  thereby  relieved  of  his  common  law  liability 
for  loss  occurring  beyond  his  own  line.    Ibid.  88. 

14.  Whether  the  shipper  did  accept  the  receipt  with  a  knowledge 
of  such  restrictions,  and  with  the  intention  to  assent  to  them,  was  a 
question  for  the  jury.    Ibid.  88. 

Carriers  of  passengers. 

Proper  time  given  to  leave  a  railroad  train.    See  RAILROADS,  1. 

CHANCERY. 
Jurisdiction — remedy  at  law. 

1.  A  party  held  the  promissory  notes  of  certain  school  directors, 
given  him  for  the  price  of  a  lot  of  land  sold  by  him  for  a  school  house 
site,  and  for  money  loaned  to  them  to  erect  a  school  house  thereon. 
After  the  erection  of  the  building,  the  school  district  within  which  it 
was  situated  was  attached  to  and  consolidated  with  another  district.  On 
bill  filed  by  the  creditor  to  enforce  the  collection  of  the  debt  against 
the  latter  district,  it  was  held,  the  complainant  had  an  adequate  remedy 
at  law  upon  his  notes,  if  he  had  any  remedy  at  all,  and  a  court  of  equity 
would  not,  therefore,  entertain  the  bill.     School  Directors  v.  Miller,  338. 

2.  Reversal  of  judgment — remedy  as  to  pending  levy.  The  reversal 
of  a  judgment  on  which  execution  has  issued  and  been  levied  on 
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property  of  the  defendant,  is  no  ground  for  applying  to  a  court  of 
chancery  to  enjoin  the  sale,  the  relief  being  adequate  at  law.  In  such 
case,  the  court,  on  motion,  would  stay  all  proceedings  under  the 
reversed  judgment,  and  direct  the  sheriff  to  discharge  the  property. 
Fahs  et  al.  v.  Roberts  et  al.  192. 
Relief  proper' to  be  granted. 

3.  Wliere  an  action  at  law  is  pending.  A  remote  grantee  of  lands 
filed  a  bill  in  chancery  to  establish  a  lost  deed  in  his  chain  of  title.  The 
widow  and  heirs  of  the  grantee  in  the  lost  deed,  being  made  parties 
defendant,  set  up  as  a  defense  to  the  relief  sought,  the  statute  of  limita- 
tions barring  a  right  of  entry,  claiming  title  in  themselves,  and  having 
also  alleged,  in  their  answer,  that  an  action  of  ejectment  for  the  premi- 
ses was  pending,  by  the  complainant  against  the  defendants,  the  court, 
instead  of  finding  a  paramount  title  in  the  complainant,  as  against  the 
defendants,  should  have  merely  granted  the  relief  sought  by  the  bill, 
and  left  the  question  arising  upon  the  statute  of  limitations  to  be  set- 
tled in  the  action  of  ejectment.     Rockwell  et  al.  v.  Servant  et  ux.  251. 

Parties  in  chancery — pleading. 

4.  In  what  mode  persons  may  be  made  parties  to  a  bill.  A  bill  in  chan- 
cery for  partition  was  exhibited  by  a  portion  of  the  heirs  of  the  for- 
mer owner  of  the  laud  sought  to  be  partitioned,  and  two  others  were 
named,  and  prayed  to  be  made  defendants  to  the  bill.  The  bill  recited 
that  there  were  other  heirs  besides  those  so  named,  who  w^re  minors, 
and  children  of  the  common  ancestor  from  whom  all  derived  title,  but 
those  minors  were  not  joined  as  complainants  nor  prayed  to  be  made 
defendants,  nor  was  process  issued  against  them,  though  a  guardian  jad 
litem  was  appointed  for  them,  who  undertook  to  enter  their  appearance : 
Held,  the  minors  could  not  be  treated  as  parties  to  the  suit,  nor  would 
a  decree  therein  affect  their  interests.  Hickenbotham  et  al.  v.  Blackledge 
et  al.  316. 

Multifariousness. 

5.  Where  several  property  owners  join  in  a  bill  in  chancery,  to 
restrain  the  collection  of  an  illegal  tax  assessed  against  them  severally, 
asking  relief  against  the  same  injury  on  the  same  ground,  that  is  not 
joining  in  one  bill  such  distinct  and  independent  matters  as  will  render 
the  bill  multifarious.  Mt.  Carbon  Coal  <&  Railroad  Co.  et  al.  v.  Blanch- 
ard  et  al.  241. 

Supplemental  bill. 

6.  When  availing.  Upon  the  filing  of  a  bill  in  chancery  to  enjoin 
the  sale  of  property,  levied  on  under  execution,  on  the  ground  that 
the  property  was  not  liable  to  levy,  and  the  subsequent  filing  of  a  sup- 
plemental bill,  setting  forth  the  fact  that  in  the  meantime  the  judgment 
on  which  the  execution  issued  had  been  reversed,  it  was  held,  the  origi- 
nal bill  showing  no  ground  for  an  injunction,  and  the  supplemental 
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bill  merely  presenting  matters  arising  since  the  commencement  of  the 
suit,  which  had  no  connection  with  the  ground  of  relief  set  forth  in  the 
original  bill,  the  injunction  should  be  dissolved.  Fahs  et  al.  v.  Roberts 
et  al.  192. 

Bill  in  chancery — construction. 

7.  As  to  service  of  writ  of  attachment.  A  party  claiming  title  to  a  tract 
of  land  by  virtue  of  a  sale  under  an  attachment,  filed  a  bill  in  chan- 
cery to  remove  a  cloud  upon  his  title.  The  attachment  proceeding  not 
appearing  in  the  record  further  than  as  stated  in  the  bill,  which  alleged 
that  "  the  complainant  commenced  the  suit  by  attachment  and  attached 
the  land,  and  that  a  special  execution  issued,"  it  was  held,  as  the  bill 
must  be  taken  most  strongly  against  the  complainant,  to  be  the  fair 
intendment  that  attaching  the  land  was  the  only  execution  of  the  writ, 
and  that  there  was  no  personal  service.      West  et  al.  v.  Schnebly,  523. 

Want  of  equity  in  the  bill. 

8.  How  the  question  raised.  The  question  whether  a  bill  in  chancery 
shows  equity  on  its  face  should  be  raised  by  a  demurrer  to  the  bill,  and 
not  by  motion ;  and  on  objection  by  the  complainant,  a  motion  entered 
for  such  purpose  should  be  stricken  from  the  files.  Town  of  Tamaroa 
v.  Trus.  South.  III.  Normal  Univer.  334. 

9.  But  where  no  objection  is  interposed,  such  motion  will  be  treated 
as  a  demurrer.    Ibid.  334. 

Dismissal  op  bill. 

10.  On  dissolution  of  injunction.  Upon  the  filing  of  a  bill  in  chan- 
cery praying  an  injunction,  and  also  other  relief,  it  is  error  to  dismiss 
the  bill  upon  the  hearing  merely  of  the  motion  to  dissolve  the  injunc- 
tion, the  bill  not  yet  being  submitted.  The  bill  should  be  retained  and 
all  the  evidence  heard,  when,  on  a  final  hearing,  if  the  complainant  fails 
to  sustain  his  bill,  it  should  be  dismissed.    Hummert  v.  Schwab  et  al.  142. 

Creditor's  bill. 

11.  Who  may  maintain  it.  A  surety  who  had  paid  a  judgment  recov- 
ered against  himself  and  his  principal,  joined  with  other  creditors,  after 
the  death  of  the  principal  debtor,  in  a  bill  in  chancery  to  set  aside  a 
conveyance  made  by  him  in  his  lifetime,  for  the  purpose,  as  was  alleged, 
of  defrauding  his  creditors :  Held,  such  surety  stood  in  the  position  of 
a  simple  contract  creditor,  not  having  obtained  a  judgment  against  his 
principal  in  his  lifetime,  or  obtained  an  allowance  of  the  claim  against 
his  estate,  and  therefore  was  not  in  a  position  to  maintain  a  bill  of  that 
character.    Mugge  v.  Ewing  et  al.  236. 

.    Amendment  of  bill. 

12.  Where  the  proof  does  not  conform  to  the  allegations.  On  a  bill  filed 
to  enjoin  the  collection  of  a  judgment,  on  the  allegation  that  the  judg- 
ment was  satisfied  by  the  conveyance  to  the  plaintiff  of  a  certain  town 
lot,  and  the  deed  given  in  evidence  described  a  different  lot,  it  was  lidd, 
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as  the  allegation  and  proof  in  respect  to  the  description  of  the  lot  con- 
veyed, did  not  correspond,  the  relief  sought  could  not  be  granted ;  but 
if  the  deed  offered  in  evidence  was  really  designed  by  the  parties  as  a 
satisfaction  of  the  judgment  sought  to  be  enjoined,  but,  by  mistake, 
described  the  wrong  lot,  the  complainant  should  have  leave  to  amend 
his  bill,  so  that  the  mistake  could  be  properly  corrected,  if  no  other 
rights  had  intervened,  and  then  enjoin  the  collection  of  the  judgment. 
Wise,  Admr.  v.  Twiss,  Admr.  301. 
Sworn  answer  in  chancery. 

13.  As  evidence  An  answer  in  chancry,  under  oath,  not  overcome 
by  what  is  equivalent  to  the  testimony  of  two  witnesses,  must  prevail, 
and,  being  responsive  to  the  allegations  in  the  bill,  will  entitle  the 
defendant  to  a  decree.    Russell  v.  Russell  et  al.  250. 

Cross  bill. 

14.  When  necessary.  In  a  proceeding  to  enforce  a  mechanic's  lien, 
to  which  a  prior  mortgagee  was  made  a  party  defendant,  it  was  held, 
that  where  the  prior  mortgagee  in  such  case  also  claimed  to  have  fur- 
nished materials  for  the  improvements,  it  was  proper  that  his  claim 
should  be  postponed  to  that  of  the  mechanic  who  had  filed  his  petition, 
as  the  mortgagee  did  not  make  his  claim  in  his  cross  bill,  but  only  in 
his  answer.    Howett  v.  Selby  et  al.  151. 

Removal  op  incumbrance. 

15.  On  the  application  of  the  debtor.  A  party  who  has  "placed  an 
incumbrance  upon  his  property,  as  by  a  deed  of  trust,  may  come  into 
a  court  of  equity  to  obtain  the  removal  of  the  incumbrance,  by  com- 
pelling the  creditor  to  accept  payment  of  the  debt  upon  the  terms  and 
in  the  manner  the  debtor  is  entitled  to  discharge  the  same,  according 
to  the  proper  legal  construction  of  their  contract.    McOoon  et  al.  v. 

i  Shirk,  408. 
Cloud  upon  title. 

16.  When  relief  granted.  Where  a  party  seeks  to  remove  a  cloud 
upon  his  title  to  land,  and  it  appears  he  has  himself  no  title  to  the 
premises,  the  relief  can  not  be  granted.    West  et  al.  v.  Schnebley,  523. 

17.  So  where  a  party  sought  relief  of  that  character,  claiming  title 
by  virtue  of  a  sale  under  an  attachment  levied  on  the  defendants' 
equitable  interest  in  the  premises,  which  at  that  time  was  not  subject 
to  attachment,  and  there  being  no  personal  service,  the  relief  sought 
was  denied,  the  attachment  proceeding  being  void  for  want  of  jurisdic- 
tion.   Ibid.  523. 

Debtor  and  creditor. 

18.  It  seems  that  a  court  of  chancery,  on  a  bill  filed  for  such  pur- 
pose, would  have  no  authority  to  apply  a  debt  due  the  garnishee,  against 
whom  an  execution  has  been  returned  no  property  found,  in  payment 
of  the  judgment.    Illinois  Central  Railroad  Co.  v.  Weaver,  319. 

35 — 54th  III. 


546  INDEX. 

CHANCERY.     Continued. 
Testimony — by  whom  to  be  taken. 

19.  Testimony  in  a  suit  in  chancery  appeared  to  have  been  taken  by 
a  person  without  any  appointment  of  record  for  the  purpose :  Held,  he 
had  no  power  to  take  it,  and,  as  against  an  infant  defendant,  it  was 
rejected.    Fischer  v.  Fischer,  231. 

Preservation  op  evidence. 

20.  In  chancery— of  the  mode  thereof.    See  EVIDENCE,  27. 
Of  partnership  affairs. 

21.  Power  of  a  court  of  equity  to  authorize  a  surviving  partner  to  sell 
realty  owned  by  the  firm,  at  private  sale.    See  PARTNERSHIP,  5. 

22.  Whether  such  power  should  be  exercised.    Same  title,  6. 
Decree  upon  constructive  service. 

23.  Only  provisional.    See  DECREE,  1,  2. 
Enforcing  contracts  of  married  women. 

24.  Remedy  in  chancery.    See  MARRIED  WOMEN,  7,  8. 

CHATTEL  MORTGAGES. 
Purchaser  from  mortgagor. 

Remedy  of  the  mortgagee.    See  TROVER,  2,  3,  4. 

CLOUD  UPON  TITLE.    See  CHANCERY,  16, 17. 

COLOR  OF  TITLE.    See  LIMITATIONS,  2. 

COMMENCEMENT  OF  A  SUIT. 
Before  a  justice  of  the  peace. 

What  constitutes.    See  JUSTICES  OF  THE  PEACE,  1.  2. 

COMPENSATION. 
Condemning  right  of  way. 

Compensation  can  not  be  made  in  benefits.    See  RIGHT  OF  WAY, 

5,  6,  7. 

COMPROMISE. 
Whether  binding. 

1.  Agreement  to  take  a  less  sum  than  is  due,  in  satisfaction  of  a  debt. 
A  mere  executory  verbal  agreement,  without  consideration,  by  the 
holder  of  a  promissory  note,  to  accept  from  the  maker  a  less  sum  than 
is  due  thereon,  will  constitute  no  defense  to  a  suit  on  the  note.  Even 
the  payment  of  a  less  sum  of  money  than  the  real  debt,  would  be  no 
satisfaction  of  a  larger  sum,  without  a  release  by  deed.  Titsworth  v. 
Hyde  et  al.  386. 
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CONDEMNING  RIGHT  OF  WAY.    See  RIGHT  OF  WAY,  1,  2,  3. 

CONSIDERATION. 
Failure  of  consideration. 

1.  When  the  proper  defense.  In  an  action  at  law  by  one  partner  upon 
a  promissory  note  executed  to  him  by  his  co-partner,  it  appeared  there 
was  an  omission,  by  mistake,  of  some  items  of  account  in  the  settle- 
ment upon  which  the  note  was  given:  Held,  even  if  such  omitted 
items  could  be  adjusted  in  an  action  at  law  between  the  partners,  proof 
of  them  would  only  be  admissible  as  showing  a  failure  of  consideration, 
and  not  as  a  set  off.    Johnson  v.  Wilson,  419. 

2.  Failure  of  consideration — how  availed  of.  That  defense  can  be 
made  only  under  a  plea  of  failure  of  consideration,  total  or  partial,  as 
the  case  may  be.    Ibid.  419. 

CONSPIRACY. 

Evidence  in  respect  thereto.    See  CRIMINAL  LAW,  5,  6,  7. 

CONSTABLE'S  BOND. 
Time  of  its  execution. 

1.  Whether  valid  when  executed  after  twenty  days  from  his  election. 
The  fact  that  the  official  bond  of  a  constable  was  not  given  until  nine- 
teen months  after  his  election,  will  not  affect  the  validity  of  the  bond ; 
it  will  be  presumed,  from  the  mere  fact  of  its  execution*  that  such  a 
bond  was  given  because  a  former  bond  had  been  insufficient.  McEl- 
hanon  et  al.  v.  County  Court  of  Washington  County,  use,  etc.  163. 

CONSTITUTIONAL  LAW. 
Inferior  local  courts  in  cities. 

Of  their  territorial  jurisdiction — construction  of  section  one  of  the  fifth 
article  of  the  constitution  of  1848.     See  JURISDICTION,  1. 

CONSTRUCTION. 

Of  acts  of  congress. 

Authority  of  federal  and  State  courts.     See  STATUTES,  1. 

CONTEMPT. 
Failure  to  obey  a  peremptory  mandamus. 

1.  Attempted  justification  thereof.  Where  facts  exist  at  the  time  an 
alternative  writ  of  mandamus  is  issued,  which  would  render  obedience 
to  a  peremptory  writ  impossible,  it  is  the  duty  of  the  respondent  to 
disclose  such  facts  to  the  court  in  his  return,  in  order  that  the  court 
may  so  dispose  of  the  case  and  shape  its  proceedings  as  to  suit  the 
emergencies  of  the  case  as  it  actually  stands.  The  People  ex  rel.  v.  Salo- 
mon, 39. 
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CONTEMPT.    Failure  to  obey  peremptory  mandamus.     Continued. 

2.  So  where  a  clerk  of  a  county  court  refused  to  extend  upon  the 
collectors'  books  the  taxes  according  to  the  increased  valuation  deter- 
mined by  the  State  board  of  equalization,  and  proceedings  were  insti- 
tuted to  compel  the  clerk,  by  mandamus,  to  make  such  extension, 
which  resulted  in  the  award  of  a  peremptory  writ,  it  was  held,  in  a 
proceeding  by  attachment  against  the  clerk  for  contempt,  in  failing  to 
obey  the  writ,  it  was  no  justification  of  such  disobedience  that  a  com- 
pliance with  the  command  of  the  writ  had  become  impossible  by  reason 
of  the  collectors'  books,  upon  which  the  extension  was  directed  to  be 
made,  having  been  delivered  to  the  township  collectors,  and  the  clerk 
could  not  repossess  himself  of  them — that  fact  existing  at  the  time  the 
alternative  writ  issued,  and  was  in  no  way  brought  to  the  attention  of 
the  court.     The  People  ex  rel.  v.  Salomon,  39. 

3.  Herein,  of  the  duty  of  ministerial  officers  to  obey  the  law,  not  to  decide 
upon  its  validity.  Nor  was  it  a  sufficient  answer  in  the  proceeding  for 
contempt  in  failing  to  obey  the  peremptory  mandamus,  that  the  clerk 
had  placed  the  books  in  the  hands  of  the  township  collectors,  and  so 
beyond  his  control,  whereby  it  had  become  impossible  to  obey  the  writ, 
such  action  on  the  part  of  the  clerk  resulting  from  his  original  refusal  to 
obey  the  law  itself,  he  assuming  to  decide  the  law  under  which  the 
board  of  equalization  acted,  to  be  unconstitutional,  and  placing  his  refu- 
sal to  obey  it  upon  that  ground.    Ibid.  39. 

4.  A  ministerial  officer  can  not  be  allowed  to  decide  upon  the  validity 
of  a  law,  and  thus  exempt  himself  from  responsibility  for  disobedience 
to  the  command  of  a  peremptory  mandamus,  his  disobedience  to  the  law 
being  the  cause  of  his  inabiliy  to  obey  the  command  of  the  court.  It  is 
the  duty  of  a  ministerial  officer  to  obey  an  act  of  the  legislature  direct- 
ing his  action,  not  to  question  or  decide  upon  its  validity.    Ibid.  39. 

5.  Of  popular  clamor,  as  an  excuse  for  a  refusal  to  execute  the  law. 
Nor  was  it  any  justification  to  the  clerk  in  such  case,  for  his  refusal  to 
execute  the  law,  and  his  consequent  inability  to  obey  the  writ  of  man- 
damus, that  by  the  action  of  other  county  officials,  a  public  sentiment 
and  feeling  were  created  against  the  execution  of  the  law,  which  it 
was  the  duty  of  the  officer  to  obey,  regardless  of  such  considerations. 
Ibid.  39. 


CONTINUANCE. 
Giving  bond  on  continuance. 

1.  Power  of  a  police  magistrate.  Where  a  party  is  arrested  for  an 
alleged  violation  of  a  town  ordinance,  the  police  magistrate  before 
whom  the  proceeding  is  pending  has  no  power  to  exact  a  bond  from 
the  defendant  for  his  appearance,  on  granting  him  a  continuance,  and 
the  court  were  inclined  to  hold  a  bond  given  in  such  case  void.  Maguire 
et  al.  v.  Town  of  Xenia,  299. 
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CONTINUANCE.     Continued. 
In  suits  befobe  justices. 

2.  Continuance  for  want  of  personal  service — when  allowable.  See 
JUSTICES  OF  THE  PEACE,  1,  2. 

CONTRACTS. 
Pbomise  to  pat  a  judgment. 

1.  Whether  binding.  A  recovery  can  not  be  had  against  a  party 
upon  a  verbal  promise  to  pay  a  binding  judgment  which  has  been  ren- 
dered against  him.  Such  a  promise  is  without  consideration,  and  can 
not  increase  or  change  the  liability  of  the  debtor.  Munnamaker  v. 
Cordray,  303. 

WOBK  IMPBOPEBLY  DONE. 

2.  Damages  resulting  therefrom.  In  an  action  to  recover  the  price 
for  threshing  a  lot  of  clover  seed  by  the  plaintiff  for  the  defendant,  it 
was  held,  if  the  plaintiff  was  employed  for  that  purpose  he  was  bound 
to  execute  it  in  a  workmanlike  manner,  and  if,  through  his  negli- 
gence, want  of  skill,  or  defective  machinery,  the  work  was  done  in  such 
manner  that  the  defendant  suffered  damage  thereby,  the  amount  of 
such  damage  should  be  deducted  from  the  price  agreed  to  be  paid  for 
the  work.     Garfield  v.  Huls  et  al.  427. 

3.  And  though  the  defendant  may  have  accepted  the  work  done, 
without  complaint  at  the  time,  but  without  having  an  opportunity  of 
inspection,  still  it  was  competent  for  him  to  show  the  defective  charac- 
ter of  the  machinery,  and  of  the  work  done,  and  his  defense  could  be 
made  available  to  the  extent  of  the  damage  suffered  by  him  on  account 
thereof.    Ibid.  427. 

CONTBACTS  PAYABLE  IN  GOLD. 

4.  Application  of  the  legal  tender  act.  In  an  action  upon  a  contract 
payable  in  gold  and  silver,  entered  into  prior  to  the  passage  of  the  legal 
tender  act  of  February  25, 1862,  it  has  been  held,  that  under  that  act, 
damages  may  be  properly  assessed  and  judgment  rendered,  so  as  to  give 
full  effect  to  the  intention  of  the  parties  as  to  the  medium  of  payment, 
and  where  it  appears  to  be  the  clear  intent  of  a  contract  that  payment 
or  satisfaction  shall  be  made  in  gold  and  silver,  damages  should  be 
assessed  and  judgment  rendered  accordingly.  McOoon  et  al.  v.  Shirk, 
408. 

5.  Express  contracts  to  pay  in  coined  dollars  can  only  be  satisfied  by 
the  payment  of  coined  dollars.  They  are  not  "  debts  "  which  may  be 
satisfied  by  the  tender  of  United  States  notes.    Ibid.  408 

6.  In  the  application  of  this  rule,  no  distinction  is  made  as  to  the 
time  when  such  contracts  may  have  been  entered  into.    Ibid.  408. 

7.  So  where  a  promissory  note  was  payable,  in  terms,  in  American 
gold,  such  note  having  been  executed  subsequent  to  the  passage  of  the 
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CONTRACTS.    Contracts  payable  in  gold.     Continued. 

legal  tender  act,  on  an  application  of  the  maker,  who  had  given  a  deed 
of  trust  to  secure  the  note,  to  a  court  of  equity,  to  he  relieved  from 
making  payment  in  gold,  and  to  compel  the  holder  to  receive  legal  ten- 
der notes  in  discharge  thereof,  the  relief  sought  was  denied,  on  the 
ground  the  note  could  only  be  satisfied  by  the  payment  of  gold,  accord- 
ing to  the  contract.    McGoon  et  al.  v.  Shirk,  408. 

8.  Former  decisions.  The  cases  of  Hull  v.  Kohlsaat,  36  111.  130,  Whet- 
stone  v.  Colley,  ib.  328,  and  Humphrey  v.  Clement,  44  ib.  299,  holding  a 
different  rule,  are  overruled  by  the  cases  of  Bronson  v.  Modes,  7  Wallace, 
229,  and  Butler  v.  Horwitz,  ib.  258.    Ibid.  408. 

Alteration  op  contract. 

9.  Whether  an  innocent  party  to  be  prejudiced  thereby.  Upon  bill  filed 
by  the  assignee  of  a  lease,  to  correct  a  mistake  in  the  description  of  the 
premises,  it  was  insisted  by  the  lessor,  that  there  had  been  a  material 
alteration  improperly  made  in  the  terms  of  the  lease ;  but  it  was  held, 
even  if  that  was  true,  it  not  appearing  that  the  complainant  was  chargea- 
ble with  any  complicity  with  such  alteration,  he  was  still  entitled  to  the 
relief  sought  by  the  bill.    Rose  Clare  Lead  Co.  v.  Madden  et  al.  260. 

Rescission  op  contracts. 

10.  Rescinding  a  contract  of  sale — placing  the  purchaser  in  statu  quo. 
Where  a  sewing  machine  was  sold  and  delivered  to  the  purchaser,  a  part 
of  the  price  being  paid  in  hand  and  the  balance  to  be  paid  in  instalments, 
the  vendor  can  not  maintain  replevin  for  the  machine,  upon  the  refusal 
of  the  purchaser  to  make  further  payment  on  the  ground  the  machine 
was  not  such  as  he  had  contracted  for,  without  refunding  the  money 
already  paid.    Hamilton  v.  The  Singer  Manufac.  Co.  370. 

11.  Demand  and  refusal.  Nor  could  the  action  be  maintained  with- 
out a  demand  made  by  the  plaintiff  and  a  refusal  by  the  defendant  to 
return  the  machine.    Ibid.  370. 

Compromise. 

12.  Agreement  to  take  a  less  sum  than  is  due,  in  satisfaction  of  a  debt — 
whether  binding.    See  COMPROMISE,  1. 

Contracts  construed. 

13.  Construction  of  a  lease,  as  to  when  stipulated  damages  begin  to  run. 
See  STIPULATED   DAMAGES,  1. 

Whether  a  promissory  note. 

14.  Or  a  mere  statement  of  account.    See  PROMISSORY  NOTES,  1. 
Limiting  common  law  liability  of  carriers. 

15.  Of  .contracts  in  respect  thereto.    See  CARRIERS,  11  to  14. 
Contracts  by  married  women. 

16.  In  the  purchase  of  property  and  creating  indebtedness  therefor.  See 
MARRIED  WOMEN,  6. 

Op  illegal  and  corrupt  bargains. 

17.  No  action  wiU  lie  in  respect  to  tliem.    See  ACTIONS,  1. 
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CONVEYANCES. 

Description  of  the  premises. 

t.  Identity  of  premises,  how  shown.  In  an  action  of  ejectment,  it  was 
sought  to  deduce  title  through  an  administrator's  sale.  The  property- 
sold  by  the  administrator  was  not  specifically  described  in  any  of  the 
proceedings,  except  in  the  petition  filed  by  him.  The  decree  simply 
ordered  the  sale  of  the  real  estate  "mentioned  in  the  petition."  The 
report  of  the  administrator  stated  that  he  had  sold  "  all  the  lots  which 
deceased  owned  in  Illinoistown  at  the  time  of  his  death,  in  pursuance 
to  the  previous  order  of  the  court."  This  report  did  not  appear  to  have 
been  in  any  manner  acted  upon  by  the  court.  The  deed  of  the  adminis- 
trator only  described  the  property  thereby  conveyed  as  having  belonged 
to  the  deceased  at  the  time  of  his  death :  Held,  the  identity  of  the  lot  in 
controversy  as  having  been  sold  by  the  administrator,  could  only  be 
shown  by  the  petition.    Bissett  v.  Bowman,  254. 

Delivery  op  a  deed. 

2.  Whether  essential.  The  delivery  of  a  deed  executed  by  a  county- 
clerk  for  swamp  lands,  under  the  laws  in  relation  to  the  sale  and  con- 
veyance of  such  lands,  is  essential  to  give  it  operation  to  pass  title. 
Bountree  v.  Little,  323. 

Conveyance  by  a  pre-emptor. 

3.  When  allowable.    See  PRE-EMPTION,  5,  6. 

CORPORATIONS. 
Officers  of  a  private  corporation. 

1.  Of  their  right  to  apply  property  of  the  corporation  to  the  payment 
of  debts  due  them.  The  president  of  a  private  corporation,  claiming 
that  the  corporation  was  indebted  to  him  for  his  salary  as  president  and 
for  services  as  an  attorney  at  law,  caused  its  secretary  to  assign  to  him 
certain  certificates  of  purchase  of  land  held  by  the  corporation,  and  in 
their  possession  as  officers  thereof.  Upon  bill  filed  by  the  corporation  to 
compel  a  surrender  of  the  certificates,  it  was  held,  the  officers  could  not 
thus  apply  property  of  the  corporation  in  their  possession  to  the  payment 
of  debts  due  them.  They  could  acquire  no  lien  for  such  purpose,  and 
the  officer  obtaining  the  certificates  in  that  manner  should  surrender 
them  to  the  corporation  unconditionally.  Emporium  Beal  Estate  & 
Manufac.  Co.  v.  Emrie  et  al.  345. 

Municipal  corporations. 

2.  Bridges — duty  and  liability  of  incorporated  towns  to  keep  bridges  in 
repair.    See  HIGHWAYS,  8,  9. 

COSTS. 
Tender. 

Effect  of  tender  on  the  question  of  costs.    See  TENDER,  1,  2. 
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COSTS. 
Married  women. 

When  liable  for  costs.    See  MARRIED  WOMEN,  9. 

COUNTIES. 

Taxation  by  counties. 

Control  thereof  by  the  county  court — who  may  challenge  their  action  in 
that  regard.    See  TAXES,  6  to  9. 

COVENANTS  FOR  TITLE. 
Covenant  op  warranty. 

1.  Whether  it  runs  with  the  land.  "Where  a  deed  of  conveyance  of 
land  contains  a  covenant  of  warranty,  and  the  covenantee  takes  posses- 
sion and  conveys  to  another,  such  covenant  will  pass  to  the  second 
grantee,  although  the  covenantor  may  not  have  been  in  possession  of 
the  land  at  the  time  of  his  conveyance.     Wead  v.  Larkin  et  al.  489. 

2.  It  is  not  to  be  implied,  however,  although  the  covenantor  was  not 
in  possession  at  the  time  he  conveyed,  that  it  is  essential  to  the  right  of  a 
remote  grantee  to  maintain  an  action  on  the  covenant,  that  the  original 
grantee  and  covenantee  should  have  taken  possession  before  he  con- 
veyed ;  but  the  better  rule  would  seem  to  be,  that  the  covenantor,  who 
has  conveyed  land  of  which  he  was  not  in  possession,  whether  sued  by 
an  immediate  or  remote  grantee,  is  estopped  by  his  deed  from  denying 
that  he  had  an  estate  in  the  land  to  which  his  covenants  would  attach, 
and  which  would  pass  by  deed.    Ibid.  489. 

CREDITOR'S  BILL.    See  CHANCERY,  11. 

CRIMINAL  LAW. 
Organization  of  a  grand  jury. 

1.  What  should  appear  in  the  record.  While  it  is  usual,  and  would 
be  more  formal,  to  insert  in  the  record  in  a  criminal  case,  the  names  of 
the  persons  composing  the  grand  jury  who  found  the  indictment,  yet 
it  is  not  essential,  to  support  a  verdict  of  guilty,  that  the  record  should 
affirmatively  show  even  that  the  requisite  number  of  grand  jurors  was 
present  at  the  time  of  the  organization  of  the  body.  Williams  v.  The 
People,  422. 

2.  So  where  the  record  in  a  case  where  the  defendant  was  convicted 
upon  the  charge  of  murder,  showed  that  the  grand  jury  who  found  the 
indictment  "was  called,  impanelled  and  sworn,"  and  that  a  foreman 
was  appointed,  it  was  held,  the  necessary  intendment  was,  that  the 
grand  jury  so  sworn  was  properly  organized.    Ibid.  422. 


INDEX.  553 

CRIMINAL  LAW.     Continued. 
Conviction  for  manslaughter. 

3.  On  anindictmentfor  murder — effect  of  a  new  trial.  Where  a  party 
has  been  tried  on  an  indictment  for  murder  and  convicted  of  man- 
slaughter, that  is  an  acquittal  on  the  charge  of  murder ;  and  if,  in  such 
case,  a  new  trial  be  granted,  the  accused  can  not  be  put  upon  his  trial 
again  for  murder,  but  only  for  manslaughter.  Barnett  v.  The  People, 
325. 

4.  And  upon  the  second  trial  in  such  case,  the  court  may  properly 
instruct  the  jury,  for  the  prosecution,  that  if  they  believe  the  accused 
guilty  of  murder,  that,  of  itself,  will  not  justify  them  in  acquitting  him 
of  manslaughter,  inasmuch  as  the  law  only  regards  him  as  guilty  of 
manslaughter.  In  ordinary  cases,  however,  such  an  instruction  would 
be  erroneous.    Ibid.  325. 

Evidence. 

5.  In  respect  to  a  conspiracy.  When  life  and  liberty  are  at  stake, 
every  circumstance  connected  with  the  alleged  crime,  and  which  may 
tend  to  excuse  or  palliate  the  conduct  of  the  party  charged,  or  explain 
the  motives,  should  be  submitted  to  the  jury.  Williams  v.  The  People, 
423. 

6.  On  the  trial  of  a  party  charged  with  murder,  the  evidence  tended 
to  show  that  the  fatal  blow  was  struck  while  the  prisoner  and  the 
deceased  were  engaged  in  a  fight,  which  was  the  result  of  a  conspiracy 
between  deceased  and  several  others  "to  clean  out  or  whip  "  the  pris- 
oner and  his  friends,  the  arrangement  being  that  deceased  should  make 
the  attack  upon  the  prisoner,  which  he  did :  Held,  it  was  competent 
for  the  prisoner  to  prove  what  was  done  by  the  parties,  in  pursuance 
of  that  plan  or  arrangement,  to  carry  into  effect  the  objects  of  the  con- 
spiracy, if  one  existed.    Ibid.  423. 

7.  Knowledge  of  the  conspiracy  had  come  to  the  prisoner,  and  the 
full  development  of  the  facts,  as  shown  in  the  acts  of  the  parties  in  the 
prosecution  of  their  unlawful  purpose,  was  proper,  as  tending  to  explain 
the  animus  of  deceased  at  the  time  of  the  conflict,  and  also  to  enable 
the  jury  to  determine  whether  the  prisoner  was  prompted  by  a  reason- 
able and  well-grounded  belief  that  he  was  in  danger  of  losing  his  life, 
or  suffering  great  bodily  harm.    Ibid.  423. 

Evidence — res  gestae. 

8.  Possession  of  stolen  property.  Upon  the  trial  of  a  party  under  an 
indictment  for  the  larceny  of  a  watch,  it  was  proven  that  the  prisoner, 
being  in  possession  of  the  watch  a  short  time  after  it  was  stolen,  met  a 
pawnbroker  away  from  the  place  of  business  of  the  latter,  and  proposed 
to  pledge  the  watch  as  security  for  a  loan  of  money.  Thereupon  the 
parties  went  together  to  the  pawnbroker's  shop,  when  the  prisoner 
received  the  money  and  placed  the  watch  in  pledge :  Held,  it  was  com- 
petent for  the  prisoner  to  prove  all  that  was  said  by  him,  when  he  first 
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approached  the  pawnbroker,  in  connection  with  the  subject,  and  as  to 
the  manner  in  which  he  obtained  the  watch — not  only  as  a  part  of  the 
res  gestm,  but  as  a  part  of  the  conversation— to  be  ■  given  such  weight 
by  the  jury  as,  from  all  the  evidence  in  the  case,  it  might  seem  entitled. 
Comfort  v.  The  People,  404. 
Possession  op  stolen  property. 

9.  As  evidence  of  guilt.  The  possession  of  stolen  property  soon  after 
the  theft  was  committed,  is  prima  facie  evidence  that  the  property  was 
stolen  by  the  person  in  whose  possession  it  was  found — that  fact,  of 
itself,  in  the  absence  of  evidence  rebutting  the  presumption  of  guilt 
arising  therefrom,  will  authorize  a  conviction.    Ibid.  404. 

10.  Former  decision.  The  case  of  Conkwright  v.  The  People,  35  111.  204, 
is  not  to  be  understood  as  holding  a  different  rule.    Ibid.  404. 

Subsequent  legislation. 

11.  Effect  of  legislation  subsequent  to  commission  of  an  offense — con- 
struction of  acts  of  1867  and  1869  concerning  capital  punishment.  The  act 
of  1869,  concerning  capital-  punishment,  is  not  in  conflict  with  the  act 
of  1867  on  the  same  subject,  so  that  where  a  homicide  was  committed 
in  the  year  1867,  and  while  the  latter  act  was  in  force,  the  person  com- 
mitting the  crime  could  properly  be  tried  and  convicted  after  the  act 
of  1869  was  in  force.     Mingia  v.  The  People,  274. 

Practice  in  criminal  cases. 

12.  In  what  mode  to  raise  the  question  as  to  effect  of  act  of  1869. 
Under  the  act  of  1867,  no  person  could  be  sentenced  to  death  by  any 
court,  unless  the  jury  should  so  find  in  their  verdict,  upon  trial,  and  the 
act  of  1869  provides  that  the  court  may,  upon  a  plea  of  guilty,  sentence 
the  prisoner  to  be  executed,  but  in  a  case  where  a  party  was  convicted 
of  murder  and  the  jury  prescribed  the  penalty  to  be  confinement  in  the 
penitentiary  for  a  term  of  years,  it  was  held,  the  prisoner  was  not  in  a 
position  to  object  that  he  was  tried  under  the  act  of  1869  for  an  offense 
committed  while  the  act  of  1867  was  in  force.  Had  he  pleaded  guilty 
and  then  demanded  his  discharge,  he  would  have  been  in  a  position  to 
raise  the  question.    Ibid.  274. 

Communicating  with  the  jury. 

13.  During  a  trial.  The  mere  fact  that  a  bystander  hands  a  slip  of 
paper  or  speaks  to  a  juror,  during  the  progress  of  the  trial  of  a  capital 
case,  without  reference  to  the  character  of  the  communication,  and 
without  misconduct  on  the  part  of  the  juror,  can  not  be  regarded  as 
ground  for  a  new  trial,  on  the  theory  that  the  juror's  mind  was  thereby 
diverted  from  the  case.    Martin  et  al.  v.  The  People,  225. 

14.  So  where  a  bystander,  during  the  progress  of  a  trial  of  a  party 
on  the  charge  of  murder,  handed  to  one  of  the  jurors  five  dollars  which 
he  owed  him,  and  for  no  other  purpose  than  the  payment  of  the  debt, 
it  was  held,  while  there  was  an  impropriety  in  approaching  a  juror  for 
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any  purpose,  under  such  circumstances,  without  first  obtaining  the 
leave  of  the  court  and  the  consent  of  the  parties,  yet,  as  the  transaction 
was  entirely  innocent  in  its  character,  and  no  harm  to  the  prisoner 
resulted,  it  was  not  ground  for  a  new  trial.  Martin  et  al.  v.  The  People, 
225. 
Op  jurors. 

TJieir  competency — and  of  challenges  thereof.    See  JURY,  1,  2,  3. 

CROSS  BILL.    See  CHANCERY,  14. 

DAMAGES. 

Stipulated  damages. 

Construction  of  a  lease  as  to  when  they  begin  to  accrue.    See  STIPU- 
LATED DAMAGES,  1. 
On  dissolution  op  injunction.    See  INJUNCTIONS,  2  to  6. 
Mitigation  op  damages.    See  MEASURE  OF  DAMAGES,  6,  7. 
Measure  op  damages.    Same  title. 
Aggravation  op  damages.    Same  title,  10. 

DEBTOR  AND  CREDITOR. 
Removal  of  incumbrance. 

1.  On  the  application  of  the  debtor.    See  CHANCERY,*  15. 
Garnishment. 

2.  Of  a  remedy  against  the  debtor  of  a  garnishee.  See  GARNISH- 
MENT, 1.    CHANCERY,  18. 

Partnership. 

3.  Of  the  application  of  firm  assets  and  of  the  separate  property  of  the 
individual  partners,  to  the  payment  of  debts.  See  PARTNERSHIP,  8 
to  14. 

Officers  of  a  private  corporation. 

4.  Of  tlieir  right  to  apply  property  of  the  corporation  to  the  payment 
of  debts  due  them.    See  CORPORATIONS,  1. 

DECREE. 
Decree  upon  constructive  service. 

1.  Only  provisional.  When  a  defendant  has  been  brought  into  court, 
only  by  constructive  service,  and  has  received  no  written  notice  of  the 
existence  of  a  decree  against  him,  as  authorized  by  statute,  such  decree 
is,  for  the  period  of  three  years,  simply  provisional,  and  subject  to  be 
opened  on  petition.    Sale  v.  Fike,  292. 

2.  When  it  becomes  final  in  fact.  Although  such  decree  is  final  in 
form,  it  does  not  become  so  in  fact,  and  conclude  the  parties,  until  the 
lapse  of  three  years.    Ibid.  292. 
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DECREE.     Continued. 
Time  allowed  for  paying  money. 

3.  On  decree  to  enforce  vendor's  lien.    See  REDEMPTION,  1. 
Decree  in  partition. 

4.  Its  requisites.    See  PARTITION,  1. 

DEEDS.    See  CONVEYANCES. 

DELIVERY. 
Sale  op  personal  property. 

Delivery  of  possession  necessary.    See  SALES,  1  to  4. 
Delivery  op  a  deed. 

Whether  essential.    See  CONVEYANCES,  2. 

DEMAND. 

In  forcible  detainer. 

1.  When,  upon  whom,  and  by  whom  the  demand  should  be  made.  See 
FORCIBLE  ENTRY  AND  DETAINER,  3  to  7. 

In  replevin. 

2.  By  a  vendor  of  chattels  against  the  purchaser — necessity  of  a  demand 
and  refusal.    See  REPLEVIN,  2. 

DEMURRER. 
Want  of  equity  in  a  bill  in  chancery. 

Should  be  presented  by  demurrer.    See  CHANCERY,  8,  9. 

DEPOSITIONS. 
Before  whom  taken. 

1.  Notary  public.  In  this  State  depositions  in  all  cases  may  be  taken 
before  a  notary  public.  Toledo,  Wabash  &  Western  Railway  Co.  v.  Badde- 
ley,  19. 

Notice  to  take  depositions. 

2.  As  to  the  residence  of  the  witnesses.  A  notice  given  by  the  plain- 
tiff to  take  his  own  deposition,  to  be  read  in  a  suit  at  law  commenced 
in  Champaign  county,  but  then  pending  in  Ford  county,  had  the  venue 
of  the  latter  county,  and  notified  the  defendant  that  the  deposition 
would  be  taken  at  the  residence  of  the  plaintiff,  at  a  place  in  Cham- 
paign county.  On  the  objection  that  the  notice  did  not  show  the  wit- 
ness was  a  resident  of  a  different  county  from  that  in  which  the  suit 
was  pending,  it  was  held,  as  the  action  was  brought  in  Champaign 
county,  it  was  a  fair  inference  that  was  the  county  of  the  plaintiff's 
residence,  and  it  was  a  county  different  from  the  one  in  which  the  suit 
was  pending.    Ibid.  19. 
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DEPOSITIONS.     Continued. 
Time  to  object  to  depositions.    See  PRACTICE,  1. 

DESCRIPTION. 
Of  premises  in  a  deed. 

Identity— how  shown.    See  CONVEYANCES,  1. 

DEVASTAVIT.    See  ADMINISTRATION  OF  ESTATES,  1,  2,  3. 

DILIGENCE.  , 

Fraud  and  circumvention. 

1.  -  Diligence  required  of  the  maker  of  a  note,  and  of  an  assignee  before 
maturity.    See  FRAUD  AND  CIRCUMVENTION,  3,  4. 

As  between  an  assignor  and  assignee.    See  ASSIGNMENT,  9  to  12. 

DOWER. 
Of  a  lien  for  dower. 

1.  Its  extent — as  to  lands  sold  by  the  husband  prior  to  marriage.  Upon 
the  hearing  of  a  petition  for  dower,  the  evidence  showed  that  the 
deceased  had  given  a  deed  of  trust,  before  his  marriage  with  the  peti- 
tioner, on  an  undivided  half  of  the  premises,  and  one  of  the  defendants 
claimed  by  virtue  of  a  sale  under  such  deed :  Held,  it  was  error  for  the 
court  to  decree  the  dower  a  lien  on  the  whole  of  the  premises.  Beeves 
et  al.  v.  Beeves,  332. 

Mesne  profits. 

2.  Against  whom  to  be  decreed.  And  the  decree  failing  to  determine 
by  whom  the  mesne  profits  were  to  be  paid,  was  defective  in  that  regard ; 
one  of  the  defendants  alone  having  had  possession  of  the  premises,  they 
should  have  been  adjudged  against  him  only.    Ibid.  332. 

Evidence— issue  of  non-seizin. 

3.  Degree  of  proof  required  on  issue  of  non  seizin.  On  petition  for 
dower,  against  parties  in  possession  who  claimed  title  through  mesne 
conveyances  from  the  husband  of  the  petitioner,  it  was  held,  that  under 
the  issue  of  non  seizin,  the  demandant  in  dower  is  not  required  to  make 
strict  proof  of  a  regular  paper  title,  it  being  sufficient  if  she  produced 
such  evidence  as  would  raise  a  fair  presumption  of  the  seizin  of  her  hus- 
band; such  presumption,  however,  subject  to  being  rebutted  by  proof 
of  a  better  and  paramount  title  derived  from  other  source  than  the  hus- 
band.   Becker  et  al.  v.  Quigg,  390. 

DYING  DECLARATIONS.    See  EVIDENCE,  5,  6. 
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EJECTMENT. 
Op  an  equitable  title. 

1.  The  plaintiff  in  ejectment  can  not  recover  merely  by  showing  an 
equity ;  and  if  the  defendant  has  acquired  the  legal  title  through  either 
actual  or  constructive  fraud,  and  the  plaintiff  is  entitled  to  it,  he  must 
seek  his  remedy  in  chancery.    Rountree  v.  Little,  323. 

Outstanding  title. 

2.  What  constitutes.  In  an  action  of  ejectment  where  the  defendant 
deduces  title  through  a  decree  authorizing  the  administrator  of  a  former 
owner  to  sell  the  premises,  the  question  as  to  the  validity  of  the  decree 
and  the  sale  under  it  can  not  arise,  because,  even  if  the  decree  were  void, 
it  would  leave  the  paramount  title  outstanding  in  the  heirs  of  the  intes- 
tate, who  alone  could  dispossess  the  defendant.     Oetgen  v.  Ross  et  al.  79. 

3.  And  in  such  case  it  is  competent  for  the  defendant  to  prove  posses- 
sion and  payment  of  taxes  by  those  under  whom  he  claims,  for  seven 
successive  years,  even  though  the  sale  at  which  he  purchased  was  void, 
for  such  proof,  if  met  by  no  countervailing  evidence,  would,  at  least,  show 
a  paramount  title  in  the  heirs  of  the  intestate,  and  possession  taken  under 
such  title,  and  that  would  defeat  the  plaintiff's  action,  he  not  being  in 
privity  with  the  heirs  or  with  the  estate.    Ibid.  79. 

Ejectment  against  a  tenant. 

4.  Death  of  the  landlord — purchaser  at  administrator's  sale.  Where 
an  action  of  ejectment  was  brought  against  a  tenant  in  possession,  whose 
landlord  was  dead,  and  the  administrator  of  deceased  had  notice  of  the 
pendency  of  the  suit,  it  was  held,  that  if  the  administrator  could  be 
regarded  as  ever  having  been  the  landlord  of  such  teuant,  he  ceased  to 
be  so  after  the  sale  of  the  premises  by  him  as  administrator,  and  notice 
to  him  could  in  no  way  prejudice  the  rights  of  a  purchaser  at  such  sale 
previous  to  the  commencement  of  the  suit.    Ibid.  79. 

Former  adjudication. 

Of  its  conclusiveness.    See  FORMER  ADJUDICATION,  1. 

ELECTIONS. 
In  the  city  of  Vandalia. 

1.  Election  for  town  officers — of  appointing  the  place  of  holding  tlie 
same.  Under  the  act  of  1869,  incorporating  the  city  of  Vandalia,  and 
constituting  the  city  a  separate  election  district  for  the  election  of  town- 
ship officers,  it  is  made  the  duty  of  the  city  council  to  fix  the  place  of 
holding  the  election,  and  it  is  held  not  sufficient  for  the  council,  on  the 
day  before  the  election,  to  meet  and  have  a  verbal  understanding  where 
the  election  should  be  held,  and  that  the  record  be  subsequently  made 
up  in  conformity  with  such  understanding ;  but  the  council  should  take 
such  formal  action  before  the  election  that  citizens  could  know  from  its 
records  where  it  was  to  be  held,  and  by  what  officers.  The  People  ex 
rel.  v.  Gochenour,  123. 
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2.  Notice  by  the  town  clerk.  The  town  clerk  could  not  properly  give 
notice,  under  that  act,  of  the  election  to  be  held  in  the  city  precinct, 
until  the  city  council  had  acted  for  the  purpose  of  determining  where 
the  election  was  to  be  held.     The  People  ex  rel.  v*  Qoclienour,  123. 

EQUITABLE  RIGHTS. 

OF  AN  EQUITABLE  INTEBEST  IN  BEAL  ESTATE. 

1.  When  it  exists.  A  married  woman  furnished  to  her  husband 
money,  which  was  her  separate  property,  to  aid  in  the  building  of  a 
house  for  her,  which  was  erected  on  a  lot  of  ground  owned  by  him. 
Subsequently,  the  husband  sold  the  premises  to  a  party  who  had  notice 
of  the  wife's  interest :  Held,  the  wife  held  an  equitable  interest  in  the 
premises,  in  the  proportion  which  the  money  she  furnished  bore  to  the 
entire  cost  thereof.    Haines  et  al.  v.  Haines,  74. 

2.  Remedy  against  the  purchaser.  The  purchaser  from  the  husband 
did  not  incur  any  personal  liability  to  the  wife,  on  account  of  the  money 
contributed  by  her  in  the  erection  of  the  building,  but  acquired  a  joint 
equitable  ownership  with  her.    Ibid.  74. 

3.  So,  upon  bill  filed  by  her  to  enforce  her  rights  in  the  premises,  ' 
the  proper  decree  would  be  to  direct  a  sale  of  the  property  and  divide 
the  proceeds  according  to  the  respective  interests  of  the  parties,  not  to 
direct  the  payment  to  the  wife,  by  the  purchaser,  of  the  amount  fur- 
nished by  her.    Ibid.  74. 

EQUITABLE  TITLE. 
Op  a  becoveby  in  ejectment.    See  EJECTMENT,  1. 

ERROR. 
Ebbob  will  not  always  bevebse.    See  PRACTICE,  8. 

EVIDENCE. 
Pabol  evidence. 

1.  To  vary  the  terms  of  an  assignment.  In  an  action  by  an  assignee 
of  a  promissory  note  against  his  assignor,  it  is  not  competent  for  the 
latter  to  prove  a  verbal  agreement  made  at  the  time  of  the  endorsement 
to  the  effect  that  he  should  not  be  responsible  as  endorser.  The  legal 
effect  of  the  written  endorsement  can  not  be  impaired  by  proof  of  a 
different  parol  agreement.    Mason  v.  Burton,  350. 

2.  As  to  the  consideration  of  a  deed.  While  the  provisions  of  a  deed 
can  not  be  contradicted  by  parol,  it  is  competent  to  prove  by  that  char- 
acter of  evidence  that  the  true  amount  of  the  consideration  which, 
passed  between  the  parties  was  different  from  that  expressed  in  the 
deed.    Booth  et  al.  v.  Hynes  et  al.  363. 
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EVIDENCE.     Continued. 
Burden  of  proof. 

3.  Purchaser  of  chattels  from  a  mortgagor.  If  the  defendant  in  an 
action  of  trover,  by  a  mortgagee  of  chattels  against  a  purchaser  from 
the  mortgagor,  pleads  that  other  property  embraced  in  the  mortgage 
had  been  reduced  to  possession  by  the  mortgagee,  the  burden  of  prov- 
ing that  fact  rests  upon  the  party  pleading  it.  Bailey  v.  Godfrey  et  al. 
507. 

4.  As  to  existence  of  disabilities — limitations.  A  party  relying  upon 
the  existence  of  a  disability,  to  avoid  the  operation  of  the  statute  of 
limitations,  must  prove  it.    Fritz  v.  Joiner  et  al.  101. 

Dying  declarations. 

5.  When  admissible.  On  the  trial  of  a  party  on  a  charge  of  man- 
slaughter, the  dying  declarations  of  the  deceased  in  respect  to  the 
alleged  crime,  are  admissible  in  evidence  against  the  accused.  Barnett 
v.  The  People,  325. 

6.  To  render  such  declarations  admissible,  however,  the  party 
making  them  must  be  free  from  mental  aberration,  and  must  be  under 
the  belief  that  his  dissolution  is  near  at  hand,  and  without  hope  of 
recovery.    Ibid.  325. 

Evidence  of  deceased  witness. 

7.  In  civil  and  criminal  cases.  The  rule  in  regard  to  the  proof  of 
the  testimony  given  on  a  former  trial,  by  a  witness  who  has  since  died, 
is  the  same  in  civil  and  criminal  cases.  So,  upon  the  trial  of  a  party 
on  a  charge  of  manslaughter,  it  was  held  competent  for  the  prosecution 
to  prove  by  persons  who  heard  and  remembered  it,  the  testimony  of  a 
witness  on  the  preliminary  examination  before  a  justice  of  the  peace, 
such  witness  having  died  before  the  final  trial.    Ibid.  325. 

8.  In  what  manner  it  may  be  proven.  The  testimony  of  a  deceased 
witness  at  a  former  trial  can  not  be  shown  by  the  bill  of  exceptions 
taken  at  that  trial,  but  may  be  proved  by  any  one  who  heard  and 
could  remember  his  evidence.    Both  v.  Smith,  431. 

Opinions  of  witnesses. 

9.  Condemning  right  of  way.  Upon  an  inquiry  respecting  the  ques- 
tion of  damages  and  benefits,  in  a  proceeding  to  condemn  land  for  a 
right  of  way  for  a  railroad,  the  opinions  of  witnesses  are  admissible,  as 
to  the  benefit  which  would  probably  result  to  land  by  the  location  of  a 
railroad  depot  within  a  certain  distance  of  it.  Hayes  v.  Ottawa,  Oswego 
&  Fox  Biver  Valley  Bailroad  Co.  373. 

10.  As  to  probable  effect  of  personal  injury.  In  an  action  against  a 
railroad  company  for  injuries  to  the  plaintiff,  resulting  from  the  alleged 
negligence  of  the  defendants,  it  is  competent,  in  respect  to  the  question 
of  the  measure  of  damages,  for  the  physician  who  attended  the  plain- 
tiff on  the  occasion,  to  testify  on  his  behalf  as  to  his  opinion  in  respect 
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to  the  effect  of  the  injuries  received  by  the  plaintiff  upon  his  future 
condition.     Toledo,  Wabash  &  Western  Railway  Co.  v.  Baddeley,  20. 

Declarations  of  a  party. 

11.  To  Ids  attending  physician.  While,  in  an  action  for  assault  and 
battery,  the  physician,  who  attended  on  the  plaintiff  after  the  injury, 
may  testify  to  the  statements  of  the  plaintiff  to  him  as  to  the  part  of 
his  person  which  was  hurt,  his  sufferings  and  symptoms,  etc.  yet  to 
give  in  evidence  the  plaintiff's  declarations  as  to  how  and  with  what 
instrument  the  injury  was  produced,  so  as  to  affect  the  defendant  with 
having  inflicted  it  in  that  particular  way,  is  improper.  Collins  et  al.  v. 
Waters,  485. 

Docket  of  police  magistrate. 

12.  In  an  action  to  recover  the  price  of  property  sold  to  the  defend- 
ant under  an  execution  issued  upon  a  judgment  rendered  by  a  police 
magistrate,  the  docket  of  such  magistrate,  duly  proved  by  him,  showing 
the  entry  of  such  judgment,  is  competent  evidence  on  behalf  of  the 
plaintiff,  even  though  it  would  not  thereby  appear  that  the  magistrate 
had  jurisdiction  either  of  the  subject  matter  or  the  person,  as  compe- 
tency of  evidence  does  not  depend  upon  the  extent  to  which  facts  are 
proved  thereby.     Willoughby  v.  Deicey,  266. 

Of  copies  and  originals. 

13.  The  statute  which  declares  that  copies  of  proceedings  and  judg- 
ments before  justices  of  the  peace,  certified  by  them,  shall  be  received 
as  evidence  of  such  proceedings  or  judgments,  embraces  as  well,  pro- 
ceedings and  judgments  before  police  magistrates ;  and  while  the  statute 
declares  copies  to  be  evidence,  the  original  docket,  duly  proved  to  be 
such,  is  also  competent  evidence.    Ibid.  266. 

Title  derived  under  legal  proceedings. 

14.  Of  the  identity  of  property.  In  an  action  of  trover  to  recover  a  barge 
and  two  coal  boats  claimed  to  have  been  the  property  of  the  plaintiff, 
and  converted  by  the  defendant,  the  defendant  offered  in  evidence  the 
docket  of  a  justice  of  the  peace  to  prove  a  judgment  in  attachment 
against  a  pine  barge,  in  a  suit  wherein  this  plaintiff  was  defendant,  order- 
ing its  sale :  Held,  there  being  no  evidence  in  the  record  that  the  boat 
against  which  the  judgment  was  rendered  was  either  of  those  in  contro- 
versy, and  no  proof  that  the  boat  was  ever  sold  under  the  judgment,  and 
the  defendant  not  offering  to  make  any,  the  judgment  was  properly 
rejected  by  the  court  as  improper  to  go  to  the  jury.  Bowles,  Admx.  v. 
Delaney  et  al.  Admrs.  290. 

15.  And  the  transcript  of  a  suit  in  the  United  States  court  for  the 
condemnation  and  forfeiture  of  two  coal  barges,  together  with  the  judg- 
ment of  condemnation,  execution,  and  return  of  the  United  States  Mar- 
shal that  he  had  sold  the  same,  were  also  properly  rejected,  the  record 

36— 54th  III. 
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Title  derived  under  legal  proceedings.     Continued. 
failing  to  show,  and  the  defendant  not  offering  to  prove,  that  the  boats 
thus  condemned  and  sold  were  those  in  controversy.     Bowles,  Admx.  v. 
Delaney  et  al.  Admrs.  290. 

On  a  question  of  purchase. 

16.  In  an  action  of  replevin,  where  the  plaintiff  claimed  title  by- 
purchase,  as  against  an  attaching  creditor  of  the  alleged  vendor,  it  was 
held,  on  the  question  as  to  whether  the  plaintiff  had,  in  fact,  purchased 
the  property,  the  jury  might  consider  a  previous  claim  by  him,  after 
the  attachment  was  levied,  under  a  chattel  mortgage,  and  other  state- 
ments in  reference  to  the  property,  which  he  denied  having  made. 
Lewis  et  al.  v.  Swift,  436. 

Evidence  in  rebuttal. 

17.  Of  facts  improperly  allowed  to  be  proven.  In  an  action  for  false 
imprisonment,  had  on  the  procurement  of  the  defendant,  on  the  charge 
that  the  plaintiff  had  discouraged  enlistments  in  the  army  during  the 
late  war  of  the  rebellion,  it  was  held  not  competent  for  the  plaintiff  to 
prove,  in  aggravation  of  damages,  that  the  defendant  had  charged  him 
with  cowardice  on  the  field  of  battle ;  and  though  such  evidence  was 
offered,  and  admitted  without  objection,  that  would  afford  no  sufficient 
reason  for  admitting  evidence  on  behalf  of  the  defendant  that  the  charge 
of  cowardice  was  true.     Roth  v.  Smith,  431 . 

18.  Of  the  proper  course  to  be  pursued  in  such  case,  to  avoid  t7w  effect 
of  the  plaintiff's  evidence.    See  PRACTICE,  3. 

Lost  execution. 

19.  Proof  of  search  therefor — ex  parte  affidavits.  Upon  trial  of  an 
application  for  assignment  of  dower,  in  behalf  of  a  widow  whose  husband 
derived  title  to  the  premises  as  purchaser  at  a  sale  thereof  under  execu- 
tion, which  was  alleged  to  have  been  lost,  and  could  not  be  found,  it 
was  held,  the  ex  parte  affidavits  of  the  clerk  of  the  court  from  which 
the  execution  was  issued,  and  of  the  widow  and  administratrix  of  the 
sheriff  who  made  the  sale,  were  not  admissible  in  evidence  to  prove 
that  proper  search  had  been  made  for  the  lost  execution,  with  the  view 
to  lay  the  foundation  for  secondary  evidence.  The  persons  making  such 
affidavits  were  competent  witnesses,  and  should  have  been  called 
to  testify  before  the  court  in  respect  to  the  fact  sought  to  be  proven. 
Becker  et  al.  v.  Quigg,  390. 

20.  The  rule  which,  from  necessity,  allowed  a  party  to  a  suit,  when 
he  was  not  a  competent  witness,  to  make  an  ex  parte  affidavit  as  to  the 
loss  of  u  paper,  so  as  to  permit  secondary  evidence  of  its  contents,  has 
no  application  to  third  persons  who  are  competent  to  testify,  and  where 
there  is  no  statute  authorizing  their  ex  parte  affidavits  to  be  used  for 
that  purpose.    Ibid.  390. 
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Execution  docket. 

21.  When  admissible  in  evidence.  Where  an  execution  has  been  lost, 
and  it  becomes  necessary  to  prove  that  it  was  issued,  a  transcript  from 
the  execution  docket  is  admissible  as  tending'  to  prove  that  fact,  and 
the  entries  preliminary  to  the  return,  and  which  are  necessary  to  an 
understanding  of  the  last  entry,  constitute  evidence  to  be  considered, 
with  all  the  other  evidence  on  the  subject.    Becker  et  al.  v.  Quigg,  390. 

22.  Variance  betioeen  the  judgment  and  execution  docket.  Where  a 
party  claimed  title  to  land  through  a  sale  thereof  under  execution,  and> 
the  execution  being  lost,  proof  that  it  was  issued  was  attempted  to  be 
made  by  producing  a  transcript  from  the  execution  docket,  a  variance 
between  the  amount  of  the  judgment  on  which  the  execution  was  issued, 
and  the  amount  of  the  debt  as  entered  in  the  execution  docket,  of  fifty- 
three  cents,  was  regarded  as  a  mere  clerical  error,  which  would  not 
vitiate  or  destroy  the  title,  or  be  taken  advantage  of  collaterally.  Ibid. 
390. 

Admissibility,  generally. 

23.  Questions  of  forgery  and  perjury.  In  reviewing  the  action  of 
the  circuit  court  upon  questions  of  objection  to  certain  testimony,  this 
court  say,  the  case  was  one  in  which  great  latitude  of  examination 
and  cross-examination  was  allowable,  forgery  being  charged  on  the  one 
party  and  perjury  on  the  other;  and  it  is  impossible,  in  such  cases,  to 
mark  out  by  definite  boundaries,  the  field  of  inquiry  proper  to  be  tra- 
versed.   Faulk  v.  Kellums,  188. 

Degree  of  evidence  required. 

24.  To  support  a  verdict  against  a  railroad  company  for  injury  to 
stock.  While  it  is  essential,  to  support  a  verdict  against  a  railroad  com- 
pany for  injury  to  the  cattle  of  the  plaintiff,  that  the  evidence  should 
connect  the  defendants  with  the  injury  complained  of,  still  it  is  not  nec- 
essary the  fact  should  be  proven  beyond  a  reasonable  doubt.  A  pre- 
ponderance of  the  evidence  will  suffice,  and  that  was  considered  to 
exist  in  this  case.  Toledo,  Peoria  &  Warsaw  Railway  Go.  v.  Eastburn, 
381. 

25.  On  issue  of  non  seizin,  in  a  proceeding  for  dower.     See  D  0  WER,  3. 

26.  To  establish  a  trade  mark.    See  TRADE  MARK,  14. 
Preservation  of  evidence. 

27.  In  chancery.  Where  a  decree  in  chancery  recites  that  the  case 
was  heard  upon  proofs,  and  then  finds  the  facts  charged  in  the  bill  to  be 
true,  it  will  be  inferred  the  facts  were  found  upon  the  testimony.  Such 
a  decree  will  be  sustained,  though  it  does  not  purport  to  set  out  the 
testimony,  and  it  is  not  otherwise  preserved  in  the  record.  Mauck  etal. 
v.  Mauck,  281. 

28.  In  a  criminal  case.  The  objection  that  the  verdict  of  guilty  in  a 
criminal  case  is  against  the  evidence,  can  not  avail  where  the  evidence 
is  not  preserved  in  the  record.    Mingia  v.  The  People,  274. 
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29.     Upon  an  assessment  of  damages  on  dissolution  of  injunction.    See 
INJUNCTIONS,  3. 
Evidence  under  the  common  counts.    See  PLEADING  AND  EVI- 
DENCE, 3,  4. 
Evidence  under  the  general  issue.    See  PLEADING  AND  EVI- 
DENCE, 6  to  9. 
Evidence  in  criminal  cases.    See  CRIMINAL  LAW,  3  to  10. 
Testimony  in  chancery. 

By  whom  to  be  taken.    See  CHANCERY,  19. 
Sworn  answer  in  chancery.    See  CHANCERY,  13. 
On  motion  to  dissolve  injunction. 

Affidavits— at  what  time  they  may  be  filed.    See  INJUNCTIONS,  1. 
Depositions.  * 

May  be  taken  before  a  notary  public.    See  DEPOSITIONS,  1. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary.  Upon  the  objection  that  the  court  below  refused 
a  motion  to  dismiss  the  prosecution  and  discharge  the  prisoner,  who 
was  indicted  for  murder,  it  was  deemed  a  sufficient  answer,  that  it  did 
not  appear  the  prisoner's  counsel  excepted  to  the  action  of  the  court, 
nor  were  the  grounds  of  the  motion  stated.    Mingia  v.  The  People,  274. 

Bill  of  exceptions. 

2.  WJien  necessary — presumption.  "Where,  in  a  proceeding  by  scire 
facias  upon  a  recognizance,  an  order  was  made  striking  the  case  from 
the  docket,  no  exception  being  taken  on  the  part  of  the  people,  and 
there  being  no  bill  of  exceptions  in  the  record  showing  upon  what 
grounds  such  action  was  taken,  it  was  held,  it  must  be  presumed 
the  court  acted  upon  sufficient  cause.     The  People  v.  Green,  280. 

3.  Errors  assigned  on  refused  instructions  will  not  be  considered, 
unless  those  instructions  actually  given  are  preserved  in  the  record. 
OiU  v.  Skelton,  158. 

4.  Must  be  signed.  A  bill  of  exceptions  not  signed  by  the  judge  of 
the  court  below,  will  not  be  considered  a  part  of  the  record.  Reeves 
et  al.  v.  Beeves,  332. 

Amended  bill  of  exceptions. 

5.  Whether  it  will  be  considered.  An  amended  bill  of  exceptions, 
filed  without  suggesting  a  diminution  of  the  record,  without  obtaining 
leave  to  file  a  supplemental  record,  and  subsequently  to  the  filing  of  the 
record  itself,  will  not  be  considered  as  a  part  of  the  record.  Elliott  v. 
Levings  &  Co.  213. 
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EXECUTION. 
Upon  judgment  on  penal  bond. 

Its  form  and  requisites.    See  JUDGMENTS,  5. 
Levy  upon  personal  property. 

Whether  valid.    See  LEVY,  1,  2,  3. 

Lien  of  such  levy — its  duration.    See  LIEN,  1,  2. 
Levy  upon  land  in  foreign  county. 

Duration  of  the  lien.    Same  title,  3. 

EXECUTION  DOCKET. 
What  it  may  properly  contain. 

1.  In  the  book  which  clerks  of  the  circuit  courts  are  required  to 
keep,  for  the  purpose  of  entering  therein  the  returns  of  the  sheriffs  or 
coroners,  of  all  executions,  it  is  proper  the  column  for  the  entry  of  the 
return  should  be  preceded  by  columns  for  the  names  of  the  parties,  the 
kind  of  process,  date  of  execution,  when  returnable,  and  amount  of  ' 
debt  and  costs  *    Becker  et  al.  v.  Quigg,  390. 

FAILURE  OF  CONSIDERATION.    See  CONSIDERATION,  1,  2. 

FALSE  IMPRISONMENT. 
Evidence  in  mitigation  of  damages. 

And  herein,  of  the  measure  of  damages.  See  MEASURE  OF  DAM- 
AGES, 6  to  10. 

FORCIBLE  ENTRY  AND  DETAINER. 
Forcible  detainer. 

1.  By  whom  it  may  be  maintained.  Where  the  decree  in  a  proceeding 
to  enforce  a  mechanic's  lien  directed  a  sale  of  the  premises  if  the  money- 
was  not  paid  within  ninety  days,  the  defendant  was  thereby  afforded  the 
opportunity  to  redeem  from  the  lien  declared  in  the  decree  at  any  time 
before  the  sale,  and  upon  a  sale  being  had,  and  a  deed  made  by  the 
master  to  the  purchaser,  the  latter  may  maintain  an  action  of  forcible 
detainer  against  the  defendant  in  possession,  under  the  act  of  1861, 
relating  to  such  actions,  notwithstanding  there  was  no  right  of  redemp- 
tion after  the  sale.f    Pensoneau  v.  Heinrich,  271. 

*The  forty-fifth  section  of  the  practice  act  (Rev.  Stat.  1845,  p.  419),  provides  that 
"  the  clerk  shall  enter  in  a  book,  to  be  kept  by  him  for  the  purpose,  the  return  of 
the  sheriff  or  coroner,  of  all  executions,  within  thirty  days  after  the  same  shall  be 
returned." 

+ After  the  decree  and  sale  in  the  case  here  referred  to,  the  act  of  1869  was  passed, 
giving  a  right  of  redemption  after  the  sale  in  a  proceeding  to  enforce  a  mechanic's 
lien.    Gross'  Comp.  p.  426. 
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2.  Motion  to  quash  complaint  in  forcible  detainer.  Where  the  com- 
plaint in  an  action  of  forcible  detainer  is  defective  in  substance,  a  motion 
to  quash  the  complaint  will  avail  the  party  alleging  the  deficiency. 
Doran  v.  Gillespie,  366. 

3.  Of  the  demand — when  it  must  be  made.  The  demand  in  writing, 
for  possession,  required  to  be  made  upon  a  tenant  to  authorize  an  action 
of  forcible  detainer  against  him,  under  the  act  of  1845,  should  be  made 
after  the  determination  of  the  time  for  which  the  premises  were  let.  A 
demand  made  before  that  time  will  not  avail.    Ibid.  366. 

4.  Requisites  of  the  complaint  in  that  regard.  Unless  the  complaint 
shows  that  the  demand  for  possession  was  made  after  the  determination 
of  the  term,  it  is  substantially  defective.    Ibid.  366. 

5.  Where  a  complaint  alleged  that  the  term  had  been  "  determined 
by  expiration,  and  by  clue  notice,  in  writing,  served  upon  "  the  tenant, 
it  was  held  insufficient,  as  it  could  not  be  inferred  from  the  words  "due 
notice,"  that  there  was  a  demand  for  possession  made  by  the  landlord. 
Ibid.  366. 

6.  Upon  whom  the  demand  must  be  made.  The  written  demand  for 
possession  should  be  delivered  to  the  defendant  himself.  It  is  not  suf- 
ficient that  it  be  served  "  by  delivering  a  copy  to  a  person  above  the 
age  of  twelve  years,  residing  on  the  premises."    Ibid.  366. 

7.  By  whom  the  demand  should  be  made.  A  complaint  in  forcible 
detainer  is  substantially  defective  unless  it  shows  the  demand  for  pos- 
session was  made  or  served  by  the  plaintiff,  or  by  some  person  author- 
ized by  him  to  serve  it.    Ibid.  366. 

FORFEITURES. 
Are  odious  to  the  law. 

t.  And  in  enforcing  them  courts  should  never  search  for  that  con- 
struction of  language  which  must  produce  a  forfeiture  when  it  will 
bear  another  reasonable  construction  which  will  not  produce  such  a 
result.    Hartford  Fire  Ins.  Co.  v.  Walsh,  165. 

FORMER  ACQUITTAL. 
Conviction  for  manslaughter. 

As  an  acquittal  for  murder.    See  CRIMINAL  LAW,  3,  4. 

FORMER  ADJUDICATION. 
In  ejectment. 

1.  Of  its  conclusiveness .  While  it  is  true  that  a  verdict  and  judgment 
in  favor  of  the  defendant  in  ejectment  may  not  in  all  cases  be  a  bar  to 
a  future  action  by  the  plaintiff,  even  under  our  statute,  since  such  ver- 
dict and  judgment  may  not  have  been  rendered  upon  the  title,  but 
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merely  because  the  defendant  was  not  in  possession  at  the  commence- 
ment of  the  suit,  yet  where  the  title  is  adjudicated,  such  judgment  is  as 
conclusive,  as  to  the  title  established,  between  parties  and  privies,  as 
would  be  the  judgment  in  a  personal  action,-  even  though  the  court 
finds  the  facts,  a  jury  having  been  waived.     Oetgen  v.  Boss  et  al.  79. 

FORMER  DECISIONS. 
Compensation  and  benefits. 

1.  Condemning  right  of  way.  In  fixing  the  compensation  to  the 
owner  of  land  condemned  for  the  right  of  way  for  a  railroad,  under  the 
act  of  1852,  he  must  be  paid  in  money  alone,  the  full  value  of  the  land 
taken,  irrespective  of  any  benefits  or  advantages  which  may  result  to 
his  remaining  land  from  the  construction  and  use  of  the  road.  The 
decision  in  the  case  of  The  Alton  &  Sangamon  Railroad  Co.  v.  Carpen- 
ter, 14  111.  190,  holding  a  different  rule,  was  made  under  another  statute — 
the  act  of  March  3,  1845 — and  does  not  control  the  construction  of  the 
act  of  1852  on  that  subject.  Hayes  v.  Ottawa,  Oswego  &  Fox  River  Val- 
ley Railroad  Co.  373.     See  RIGHT  OF  WAY,  7. 

Possession  of  stolen  property. 

2.  As  evidence  of  guilt.  The  possession  of  stolen  property  soon  after 
the  theft  was  committed,  is  prima  facie  evidence  that  the  property  was 
stolen  by  the  person  in  whose  possession  it  was  found ;  and  the  case  of 
Conkwright  v.  The  People,  35  111.  204,  is  not  to  be  understood  as  hold- 
ing a  different  rule.  Comfort  v.  The  People,  404.  See  CRIMINAL 
LAW,  10. 

Contracts  payable  in  gold. 

3.  Application  of  the  legal  tender  act.  The  cases  of  Hull  v.  Eohlsaat, 
36  111.  130,  Whetstone  v.  Colley,  ib.  328,  and  Humphrey  v.  Clement,  44  ib. 
299,  holding  that  contracts  expressly  payable  in  gold  could  be  satisfied 
by  a  tender  of  United  States  notes,  are  overruled  by  the  cases  of  Bron- 
son  v.  Rodes,  7  Wallace,  229,  and  Butler  v.  Horwitz,  ib.  258.  McCoon 
et  al.  v.  Shirk,  408.     See  CONTRACTS,  8. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

FRAUD  AND  CIRCUMVENTION  * 
What  constitutes. 

1.  In  an  action  upon  a  promissory  note  by  an  innocent  assignee, 
before  maturity,  against  the  maker,  a  plea  was  filed  averring  that  the 
execution  of  the  note  was  obtained  by  fraud  and  circumvention.  The 
evidence  showed  that  the  consideration  of  the  note  was  a  machine  which 

*See,  also,  Murray  etal.  v.  Bechwitli,  48  111.  391,  and  cases  there  cited. 
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the  payee  agreed  to  deliver  to  the  maker,  but  which  was  never  deliv- 
ered. The  defendant  testified  that,  after  signing  the  note,  he  was  about 
to  insert,  before  giving  it  to  the  payee,  a  condition  which  would  insure 
the  delivery  of  the  machine  or  render  the  note  void,  when  the  payee 
snatched  it  from  him  and  ran  away:  Held,  there  was  not  such  fraud 
and  circumvention  in  procuring  the  execution  of  the  instrument  as  enti- 
tled the  defendant  to  a  verdict.     Clarke  v.  Johnson,  296. 

2.  Where  a  party  signed  a  promissory  note,  and  alleged,  not  that  he 
did  not  know  he  was  signing  such  a  note,  but  merely  that,  by  the  terms 
of  an  instrument  attached  to  the  note  when  it  was  executed,  it  was  only 
to  be  paid  on  a  contingency  which  did  not  occur,  and  that  this  instru- 
ment was  wrongfully  detached  from  the  note  after  its  execution :  Held, 
these  facts  did  not  constitute  fraud  in  obtaining  the  execution  of  the  note, 
but  fraud  perpetrated  after  its  execution,  and  therefore  not  availing  as  a 
defense  against  an  assignee  before  maturity.    Elliott  v.  Levings  &  Co.  213. 

DILIGENCE  REQUIRED  OF  THE  MAKER  OF  A  NOTE. 

3.  The  mere  fact  that  a  party  can  read,  will  not  cut  him  off  from  alleg- 
ing, even  against  an  assignee  before  maturity,  that  a  promissory  note 
executed  by  him  was  obtained  by  fraud  and  circumvention.  But  he 
should  use  reasonable  and  ordinary  precautions  to  avoid  imposition ;  if 
able  to  read  readily,  he  should  examine  the  instrument ;  if  unable  to  read, 
or  only  with  difficulty,  he  may  have  it  read  to  him  by  some  person  pres- 
ent. A  party  can  not  act  recklessly,  disregarding  all  the  usual  precau- 
tions to  learn  the  contents  of  the  instrument,  and  then  interpose  the 
defense  as  against  the  assignee.     Taylor  v.  Atchison,  196. 

Assignee  must  use  diligence. 

4.  The  assignee  in  such  case  is,  equally  with  the  maker,  bound  to  use 
proper  diligence.  'Where  agents  of  patent  rights,  who  are  strangers, 
offer  to  sell  promissory  notes,  a  prudent  man  would  have  his  suspicions 
aroused  from  that  fact,  and  could  protect  himself  by  making  inquiry  of 
the  party  who  appears  to  be  the  maker.    Ibid.  196. 

Application  of  the  rule. 

5.  So  in  an  action  upon  a  promissory  note,  by  an  assignee  before 
maturity,  against  the  maker,  the  defense  being  that  the  payee  obtained 
the  note  by  fraud  and  circumvention,  it  appeared  the  payee  and  another 
person,  who  were  strangers  to  the  defendant,  went  to  his  house  and  pro- 
posed to  him  to  become  an  agent  for  the  sale  of  certain  farming  imple- 
ments, which  he  at  first  declined  to  do,  on  the  ground  that  he  would  not 
become  bound  for  anything.  The  strangers  assured  him  he  would  incur 
no  obligation,  and  he  then  assented.  The  implements  were  ta  be  sent 
to  him  to  be  sold  on  commission,  the  terms  being  agreed  upon.  They 
then  proposed  to  give  him  an  instrument  for  his  protection  in  making 
sales,  as  the  articles  were  patented.  The  payee  prepared  an  instrument 
and  handed  it  to  defendant  for  his  signature,  but  being  unable  to  read  it 
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without  difficulty,  he  requested  that  it  be  read  to  him,  which  was  pre- 
tended to  be  done  by  the  person  in  company  with  the  payee.  They  then 
produced  another  paper,  which  they  assured  defendant  was  a  duplicate 
of  the  one  read  to  him,  and  he  signed  both  papers.  These  papers  were 
much  larger  in  size  than  the  note,  and  that  which  was  read  to  the 
defendant  did  not  appear,  as  read,  to  contain  any  obligation  of  the  char- 
acter of  a  note,  and  he  was  not  aware  he  signed  one.  The  inference 
was,  the  note  was  embraced  in  one  of  the  papers  signed,  and  afterwards 
detached  therefrom  and  assigned,  and  the  device  or  trick  was  resorted 
to  in  order  to  get  the  maker  to  sign  a  note  without  knowing  the  fact. 
It  was  held,  the  defendant  used  reasonable  caution  to  guard  against 
the  imposition,  while  the  assignee  acted  imprudently  in  taking  the  note 
from  the  payee.    The  defense  was  sustained.     Taylor  v.  Atchison,  196. 

FRAUDULENT  CONVEYANCES. 

1.  "Where  a  debtor  conveyed  his  homestead  to  his  son,  it  being  all 
the  property  he  had,  with  the  avowed  intention  of  hindering  and  delay- 
ing his  creditors,  the  consideration  therefor  not  exceeding  one-fourth 
the  value  of  the  property,  and  the  grantor  being  still  permitted  to 
occupy  the  premises  as  his  own,  it  was  held,  the  conveyance  was  fraudu- 
lent as  to  creditors.    Monell  v.  ScJierrick  et  al.  269. 

GARNISHMENT. 
Whether  it  will  lie. 

1.  Process  of  garnishment  will  not  lie  against  the  debtor  of  a  gar- 
nishee against  whom  an  execution  has  been  returned  nulla  bona.  Illi- 
nois Central  Railroad  Co.  v.  Weaver,  319. 


GOVERNMENT  LANDS. 
Pre-emption  rights. 

And  entries  of  public  lands — who  may  decide  as  to  their 
PRE-EMPTION,  1  to  4. 


GRAND  JURY. 
Of  its  proper  organization. 

What  the  record  should  show.    See  CRIMINAL  LAW,  1,  2. 

GUARDIAN  AD  LITEM. 

Admitting  away  rights  of  an  infant.    See  INFANTS,  1. 
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HIGHWAYS— BRIDGES. 
Time  of  filing  order  of  commissioners. 

1.  Establishing  a  highway.  Under  the  township  organization  law, 
there  is  no  time  prescribed  within  which  to  file,  in  the  town  clerk's 
office,  the  order  of  commissioners  of  highways  establishing  a  road ;  all 
that  can  be  required  is,  that  it  should  be  filed  within  a  reasonable  time. 
Allison  et  al.  v.  Comrs.  of  Highways,  170. 

2.  In  this  case,  the  petition  for  the  road  was  posted  on  the  eighth  of 
May,  and  the  order  of  the  commissioners  establishing  the  road  was  filed 
in  the  town  clerk's  office  on  the  twenty-second  of  August,  following. 
It  was  considered  that  the  requirements  of  the  law  were  fully  answered 
by  this  action.    Ibid.  170. 

Jurisdiction  of  commissioners. 

3  Necessity  of  adjourning  from  day  to  day.  The  omission  of  com- 
missioners of  highways  to  adjourn  from  day  to  day,  pending  proceed- 
ings before  them  upon  a  petition  for  a  public  road,  is  not  an  irregularity 
which  is  jurisdictional  in  its  character,  and  an  appeal  to  the  supervisors 
upon  the  merits  would  operate  as  a  waiver  thereof.    Ibid.  170. 

Whether  legally  established. 

4.  Where  the  order  establishing  a  road  fails  to  prescribe  the  width. 
Where  an  order  of  a  county  commissioners'  court  establishing  a  public 
highway,  omitted  to  prescribe  the  width  of  the  road,  it  was  held,  the  order 
was  not  a  nullity,  nor  the  road  opened  under  it  illegal,  by  reason  of  such 
omission,  but  the  proceeding  was  merely  erroneous.  Pearce  v.  The 
Town  of  Gilmer,  25. 

5.  And  after  the  road  had  been  recognized  and  worked  as  a  public  * 
highway   for  eighteen  years  subsequent  to  the  order  of  the  court,  it 
was  too  late  to  deny  the  validity  of  the  order,  merely  on  the  ground 
that  it  failed  to  define  the  width  of  the  road.     Ibid.  25. 

6.  Where  a  roadway  was  actually  opened,  traveled  and  worked, 
under  such  an  order,  the  public  would  have  a  legal  right  of  way  over 
such  width  of  road  as  the  owners  of  adjacent  lands  might  open  in 
obedience  to  the  order.  If  they  should  not  establish  the  width  by 
fencing,  but  allow  the  road  to  be  traveled  and  worked  as  a  public  high- 
way on  unenclosed  land,  without,  in  the  proper  time  and  manner,  raising 
a  question  as  to  the  defect  in  the  order,  the  public  would  take  at  least 
the  minimum  width  of  thirty  feet.     Ibid.  25. 

7.  So  where  a  person  obstructs  a  highway  which  has  been  actually 
opened,  traveled  and  worked  under  such  an  order,  he  will  be  liable  there- 
for, as  for  obstructing  a  legally  established  highway.     Ibid.  25. 

Municipal  corporations. 

8.  Of  their  duty  and  liability  in  respect  to  bridges.  All  towns,  whether 
incorporated  by  special  charter  or  under  the  general  law,  have  the  power, 
and  it  is  their  duty,  to  keep  in  repair  the  bridges  within  their  corpo- 
rate limits,  and  if  injury  result  to  an  individual  by  reason  of  a  neglect 
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of  such  duty,  the  town  must  respond  in  damages.    Pres.  and  Trustees 
of  the  Town  of  Mechanicsburg  v.  Meredith,  84. 

9.  Effect  of  the  duty  being  assumed  by  others.  In  an  action  against  an 
incorporated  town  to  recover  for  injuries  received  on  account  of  a  neg- 
lect of  duty  on  the  part  of  the  defendant  to  keep  a  bridge  in  repair,  it  is 
not  competent  for  the  town  to  prove  that  prior  to  the  accident  the  com- 
missioners of  highways  of  the  township  had  assumed  to  perform  the 
duty  of  keeping  the  bridge  in  repair.  The  usurpation  of  the  powers 
and  assuming  the  duties  of  the  incorporated  town  by  the  township 
authorities,  though  acquiesced  in  by  the  former,  would  not  work  a  dis- 
solution of  the  corporation,  or  relieve  it  from  its  responsibility  for  neg- 
lect of  duty.  Ibid.  84. 
Of  water  courses. 

As  public  highways.    See  WATER  COURSES,  2. 

HOMESTEAD. 
Sale  thereof  under  execution. 

1.  When  void.  Where  premises  occupied  as  a  homestead  are  of 
value  not  exceeding  $1000,  they  are  not  subject  to  levy  and  sale  under 
execution  against  the  owner;  and  should  premises  thus  situated,  be 
sold  under  such  process,  and,  there  being  no  redemption,  a  sheriff's 
deed  made  to  the  purchaser,  no  title  will  pass  thereby.  The  sale  would 
be  void.     Wiggins  v.  Chance,  175. 

Abandonment  of  homestead. 

2.  Its  effect  upon  such  a  sale.  Even  an  abandonment  of  the  home- 
stead by  the  owner,  after  the  execution  of  the  sheriff's  deed,  would  not 
operate  to  render  the  void  sale  a  valid  one,  and  the  purchaser  could 
claim  nothing  by  reason  of  such  abandonment.    Ibid.  175. 

3.  What  constitutes  an  abandonment.  A  judgment  debtor  owning  a 
homestead  and  residing  thereon,  rented  the  premises  for  three  years, 
and  removed  from  them  with  his  family,  in  the  fall  of  the  year,  to  a 
town  in  the  same  county,  for  the  purpose  of  earning  money  to  pay  his 
debts,  but  with  the  intention  of  returning,  and  did  return  the  following 
spring,  and  resume  the  occupancy  of  his  homestead  with  his  family : 
Held,  there  was  no  abandonment  of  the  homestead.    Ibid.  175. 

INFANTS. 

Consent  by  an  infant. 

1.  Or  by  a  guardian  ad  litem.  An  infant  defendant  in  chancery  can 
not  consent,  nor  can  his  guardian  ad  litem  for  him,  to  the  taking  of  tes- 
timony before  a  person  not  properly  authorized  to  take  it.  A  guardian 
ad  litem  can  not  admit  away  any  of  the  rights  of  an  infant  or  bind  him 
by  consent  to  an  act  which  may  be  prejudicial  to  the  infant.  Fischer  v. 
Fischer,  231. 
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INFANTS. 
Service  of  process — parties. 

2.  In  order  that  a  decree  shall  affect  infants,  they  must  be  made  par- 
ties to  the  bill,  either  complainant  or  defendant,  and  if  the  latter,  they 
must  be  served  with  process.  Hickenbotham  et  al.  v.  Blackledge  et  al. 
316. 

INFERIOR  LOCAL  COURTS. 
In  cities. 

Of  their  territorial  jurisdiction.    See  JURISDICTION,  1. 

INJUNCTIONS. 
Affidavits  on  motion  to  dissolve. 

1.  At  what  time  they  may  be  JUed.  The  provision  of  the  thirteenth 
section  of  the  chapter  of  the  revised  statutes  entitled  "  Ne  exeat  and 
Injunctions,"  authorizing  affidavits,  filed  with  the  bill  and  answer,  to  be 
read  on  motions  to  dissolve  injunctions,  must  not  be  construed  as  requir- 
ing the  affidavits  to  be  filed  at  the  same  time  with  the  bill  and  answer, 
to  authorize  them  to  be  read,  but  only  to  be  filed  in  the  case  with  the 
bill  or  answer,  no  matter  when,  so  it  is  before  the  hearing  of  the  motion. 
Hummert  v.  Schwab  et  al.  142. 

Assessment  of  damages  on  dissolution. 

2.  When  suggestions  in  writing  required.  A  bill  in  chancery  was 
filed  to  enjoin  the  corporation  of  a  town  from  instituting  and  prosecut- 
ing actions  at  law  against  the  complainant,  for  alleged  violations  of  a 
certain  ordinance  of  the  town,  prohibiting  the  sale  of  spirituous  liquors 
therein :  Held,  such  an  injunction  falls  under  that  class  of  injunctions 
specified  in  the  act  of  1861,  so  that  upon  its  dissolution,  damages 
claimed  by  reason  of  the  injunction  could  not  be  properly  assessed  by 
the  court,  unless  the  defendant  filed  suggestions  in  writing,  of  the  nature 
and  amount  thereof.  It  was  error  to  assess  such  damages  upon  a  mere 
motion.    Forth  et  al.  v.  The  Town  of  Xenia,  210. 

3.  Evidence  upon  such  assessment,  and  the  preservation  thereof— pre- 
sumption. In  cases  of  assessment  of  damages  under  the  act  of  1861, 
requiring  suggestions  in  writing  to  be  filed,  the  court  is  required  to 
hear  evidence  in  respect  thereof,  and  such  evidence  must  be  preserved 
in  the  record,  to  support  the  decree  awarding  damages.  There  is  no 
presumption  in  such  case,  to  aid  the  omission  of  the  evidence  from  the 
record.    Ibid.  210. 

4.  Of  the  measure  thereof.  On  the  dissolution  of  an  injunction  sued 
out  to  restrain  the  trustees  of  the  Southern  Illinois  Normal  University 
from  locating  and  erecting  said  university  at  the  city  of  Carbondale,  it 
was  held,  that,  on  an  assessment  of  damages  sustained  by  reason  of  the 
injunction,  the  expenses  of  the  trustees  and  their  loss  of  time  while  in 
attendance  at  court  on  the  hearing  of  the  motion  to  dissolve,  could  not 
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be  considered  as  an  element  of  damages,  their  attendance  for  such  pur- 
pose not  appearing  to  be  necessary.  Town  of  Tamaroa  v.  Trus.  South. 
III.  Normal  Univer.  334. 

5.  Trustees  of  Southern  Illinois  Normal  University — of  their  proper 
compensation.  And  even  if  their  attendance  was  necessary,  being 
employed  in  the  discharge  of  their  duty  as  trustees,  and,  as  appears, 
charging  the  State  for  their  time  and  expenses,  neither  the  trustees  nor 
the  State  could  sustain  damages  for  their  time  so  expended,  as  it  was 
employed  for  the  public.     Ibid.  334. 

6.  Reversal  of  a  judgment.  Upon  the  filing  of  a  bill  in  chancery  to 
enjoin  the  sale  of  property  levied  on  under  execution,  on  the  ground 
that  the  property  was  not  liable  to  levy,  and  the  subsequent  filing  of  a 
supplemental  bill,  setting  forth  the  fact  that  in  the  meantime  the  judg- 
ment on  which  the  execution  issued  had  been  reversed,  it  was  held,  the 
original  bill  showing  no  ground  for  an  injunction,  and  the  supplemental 
bill  merely  presenting  matters  arising  since  the  commencement  of  the 
suit,  which  had  no  connection  with  the  ground  of  relief  set  forth  in 
the  original  bill,  the  injunction  should  be  dissolved.  But  should  dam- 
ages be  asked  by  the  defendant  on  the  dissolution  of  the  injunction, 
the  reversal  of  the  judgment  would  be  a  proper  matter  of  consideration 
in  their  assessment.    Fahs  et  al.  v.  Roberts  et  al.  192. 

Release  of  errors. 

By  reason  of  an  injunction.     See  RELEASE  OF  ERRORS,  1. 
Whether  injunction  will  lie. 

Remedy  at  law.    See  CHANCERY,  2. 
Dismissal  op  bill. 

On  motion  to  dissolve.    See  CHANCERY,  10. 

INSTRUCTIONS. 
Of  their  requisites. 

1.  Shoidd  not  assume  facts  to  be  proven.  An  instruction  that  assumes 
certain  facts  in  the  case  to  be  proven,  is  erroneous.  Durham  v.  Good- 
win, 469. 

2.  Error  in  instructions  obviated  by  being  qualified  in  another.  If  one 
party  procures  an  erroneous  instruction  to  be  given,  and,  at  the  instance 
of  the  opposite  party,  another  is  given,  qualifying  the  former,  the  two 
instructions  should  be  considered  together,  and  if,  when  so  considered, 
the  law  is  correctly  laid  down,  the  error  in  the  first  should  be  regarded 
as  corrected.    Ibid.  469. 

3.  Should  leave  the  issues  of  fact  to  be  determined  by  the  jury.  In  an 
action  for  assault  and  battery,  in  which  was  filed  a  plea  of  son  assault 
demesne,  an  instruction  was  held  to  be  erroneous,  because  it  withdrew 
from  the  jury  the  consideration  of  the  issue  on  that  plea.  Collins  et  al. 
v.  Waters.  485. 
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4.  In  the  same  case  it  was  held  improper  to  instruct  the  jury  that 
the  assault  and  battery  were  not  justifiable,  even  though  the  plaintiff 
had  previously  spoken  certain  words.  The  act  might  have  been  justi- 
fiable, without  reference  to  the  fact  whether  the  words  were  spoken, 
and  whether  it  wTas  or  not  should  have  been  left  to  the  jury.  Collins  et 
al.  v.  Waters,  485. 

5.  Assuming  that  punitive  damages  should  be  given.  An  instruction 
is  erroneous  which  assumes  that  the  case  is  of  such  character  that  smart 
money  may  be  given,  in  assessing  the  damages.    Ibid.  485. 

6.  Misleading.  Even  where  an  instruction  states  correctly  a  principle 
of  law,  yet  if,  in  view  of  the  facts,  it  is  likely  to  mislead  the  jury,  it 
should  not  be  given.    Bailey  v.  Godfrey  et  al.  507. 

7.  Submitting  questions  of  fact  to  a  jury.  In  an  action  to  recover  the 
price  of  an  article  sold,  in  respect  to  which  it  is  claimed  there  was  a 
warranty  and  a  breach  thereof,  if  there  be  evidence  on  the  subject  of 
such  defense,  although  contradictory,  it  is  the  right  of  the  defendant  to 
have  the  jury  pass  upon  it,  and  it  is  error  to  refuse  an  instruction  asked 
for  that  purpose.     Wooters  v.  King,  Admr.  343. 

8.  Should  be  based  upon  the  evidence.  It  is  error  to  give  an  instruction 
purporting  to  be  based  upon  facts  in  the  case,  when  there  is  no  evidence 
of  such  facts.  Hamilton  v.  Tlie  Singer  Manufac.  Co.  370 ;  Oxley  et  al.  v. 
Storer,  159. 

9.  Need  not  be  repeated.  It  is  not  error  to  refuse  an  instruction  the 
substance  of  which  is  embodied  in  another  instruction  given.  Roth  v. 
Smith,  432. 

10.  Obscurity  of  language.  An  instruction,  a  portion  of  which  is  so 
obscure  that  it  is  difficult  to  tell  what  the  entire  instruction  means, 
may,  for  that  reason,  be  properly  refused.    Ibid.  432. 

INSURANCE. 
Renewal  of  a  policy. 

1.  Effect  thereof.  A  renewal  of  an  insurance  policy  is,  in  effect,  a 
new  contract  of  assurance,  and,  unless  otherwise  expressed,  on  the  same 
terms  and  conditions  as  were  originally  contained  in  the  policy.  Hart- 
ford Fire  Ins.  Co.  v.  Walsh,  164. 

2  Of  the  premises  becoming  vacant.  So  where  a  policy  of  insurance 
contained  a  condition  that  if  the  premises  insured  were  vacated  by  the 
owner  or  occupant  for  a  period  of  more  than  thirty  days  without  notice 
to  the  company  and  consent  endorsed  on  the  policy,  it  should  become 
void,  it  was  held,  upon  a  renewal  of  the  policy,  if  the  premises  were 
occupied  when  the  renewal  occurred,  it,  under  the  terms  of  the  policy, 
became  the  duty  of  the  assured  to  give  the  same  notice  that  was  required 
under  the  original  contract  of  insurance,  and  obtain  the  consent  of  the 
company.    Ibid.  164. 
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3.  Of  notice  and  consent  under  the  original  contract.  And  notice  to 
the  agents  of  the  company,  and  their  consent,  while  the  policy  was  origi- 
nally in  force,  could  not  be  regarded  as  notice  to  the  company  and  bind- 
ing on  them  under  the  renewal  thereof.  Hartford  Fire  Ins.  Co.  v. 
Walsh,  164. 

Endorsing  consent  on  the  policy. 

4.  Omission  thereof.  But  it  is  not  essential  to  the  binding  force  of 
the  consent  of  the  agent  in  such  case,  given  upon  proper  notice,  that  it 
should  be  endorsed  upon  the  policy.     Ibid.  164. 

Part  of  the  premises  becoming  vacant. 

5.  Contrary  to  the  policy.  Two  houses  were  embraced  in  the  same 
policy,  and  insured  for  different  sums,  and  the  policy  provided  that  if 
the  insured  premises  should  remain  vacant  for  a  certain  time  without 
notice  to  the  company,  the  policy  should  become  void.  It  was  held,  the 
fact  that  one  of  the  buildings  remained  thus  vacant,  without  notice  to 
the  insurer,  would  not  invalidate  the  policy  as  to  the  other.     Ibid.  165. 

Proof  of  loss  and  notice  thereof. 

6.  Where  a  policy  of  insurance  provides  that,  in  case  of  loss,  the 
money  shall  be  paid  in  sixty  days  after  notice  and  proof  of  loss,  the 
company,  by  receiving  and  retaining  the  notice,  affidavit  of  loss,  and 
other  papers,  and  making  no  objection,  must  be  regarded  as  admitting 
that  they  were  properly  made  and  presented.     Ibid.  165. 

7.  And  the  assured  is  not  required  to  introduce  in  evidence  the 
notice  of  the  loss,  but  may,  by  proof  that  he  has  delivered  the  notice 
and  other  papers,  and  that  the  company  had  interposed  no  objection  to 
their  regularity,  raise  the  presumption  that  he  has  complied  with  the 
requirements  of  the  policy  in  that  regard.     Ibid.  165. 

Change  of  title — mortgage. 

8.  A  policy  of  insurance  contained  this  condition  :  "  Or  if  any  change 
takes  place  in  the  title  or  possession  of  the  property,  whether  by  sale, 
legal  process,  judicial  decree,  voluntary  transfer  or  conveyance ;  or  if 
the  policy  is  assigned  without  consent  of  the  company  endorsed  thereon, 
then  the  policy  shall  be  void :  "  Held,  a  mortgage  was  not  embraced  in 
such  provision.     Ibid.  165. 

Measure  of  damages. 

9.  Under  a  contract  of  insurance — as  to  the  character  of  funds  in 
which  the  loss  was  payable.  Where,  by  the  terms  of  a  contract  of  insur- 
ance upon  a  cargo  of  corn  shipped  from  Chicago  to  Montreal,  the  loss, 
if  any,  was  payable  to  the  Bank  of  Montreal,  in  funds  current  in  the 
city  of  New  York,  it  was  held,  that  in  estimating  the  liability  of  the 
insurers,  a  loss  occurring,  the  premium  upon  gold  should  not  be 
allowed  in  favor  of  the  assured.  Lamar  Ins.  Co.  of  New  York  v. 
McGlashen  et  al.  513. 

10.  In  marine  insurance — in  respect  to  the  value  of  tlie  property 
insured.    Under  a  policy  of  marine  insurance,  which  fixes  the  value 
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of  the  goods  at  the  sum  insured,  in  case  of  a  partial  loss,  as  where  the 
property  insured  was  grain,  a  portion  of  which  reached  the  port  of  des- 
tination in  a  damaged  condition,  the  actual  loss  sustained  by  the  assured, 
as  shown  by  the  difference  in  the  market  price  of  sound  grain,  and  the 
market  price  of  the  damaged  grain,  is  not  the  true  measure  of  the  lia- 
bility of  the  insurer.  Lamar  Ins.  Co.  of  New  York  v.  McGlaslien  et  al.  513. 

11.  In  such  case,  it  is  proper  to  inquire  as  to  the  difference  between 
the  market  value,  at  the  port  of  delivery  of  grain  in  a  sound  condition, 
and  the  grain  which  has  received  damage  against  which  it  was  insured, 
not,  however,  with  the  view  to  ascertain  the  direct  amount  of  loss 
incurred  by  the  assured,  but  to  find  the  proportionate  loss,  that  is, 
whether  the  difference  between  the  sound  and  damaged  grain  was  one- 
half,  one-fourth,  or  one-tenth,  etc.  When  this  proportion  of  the  loss  is 
thus  ascertained,  the  extent  of  the  liability  of  the  insurer  is  also  ascer- 
tained, as  he  pays  the  same  proportional  part.    Ibid.  513. 

12.  The  standard  of  the  liability  of  the  insurer  in  such  case,  how- 
ever, the  value  of  the  goods  insured  being  fixed  in  the  policy,  is  the 
value  so  fixed,  and  not  the  value  in  the  market,  so  that  when  the  pro- 
portion of  loss  is  ascertained  by  the  difference  between  the  sound  and 
damaged  sales,  that  gives  the  aliquot  part  of  the  original  value,  which 
may  be  considered  as  destroyed  by  the  perils  insured  against;  and  by 
applying  this  liquidated  proportion  of  the  loss  to  the  standard  of  value 
as  fixed  in  the  policy,  it  gives  the  proportion  of  loss,  whatever  it  may 
be,  in  terms  of  money.  That  gives  the  precise  amount  for  which  the 
insurer  is  liable.    Ibid.  513. 

13.  What  charges  and  expenses  will  be  regarded  a  part  of  the  loss.  The 
charges  and  expenses  incurred  in  handling  and  disposing  of  the  goods, 
in  case  of  a  partial  loss,  in  order  to  be  considered  a  part  of  the  loss, 
must  be  reasonable  and  proper,  for  the  purpose  only  of  ascertaining 
the  amount  of  the  loss.    Ibid.  513. 

14.  So  items  for  surveys,  inspection  and  sale  at  auction  may,  in  such 
case,  be  properly  chargeable  as  a  part  of  the  loss,  those  being  the  appro- 
priate means  by  which  to  ascertain  the  extent  of  the  loss.     Ibid.  513. 

15.  But  storage  of  the  goods  not  being  necessary  for  such  purpose, 
charges  on  that  account  would  not  be  regarded  as  a  part  of  the  loss  for 
which  the  insurer  would  be  liable.    Ibid.  513. 

16.  Nor  would  the  amount  paid  by  the  consignee  for  insurance  of 
the  goods  while  thus  in  store  at  the  place  of  delivery,  be  considered  a 
part  of  the  loss  occasioned  by  sea  damage.    Ibid.  513. 

JUDGMENTS. 
Requisites  op  a  judgment. 

1.  An  entry  was  made  upon  the  verdict  of  a  jury  as  follows :  "  where- 
upon the  court  enters  judgment  upon  the  finding :"    Held  insufficient, 
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as  having  no  element  of  a  judgment  other  than  a  bare  recognition  of 
the  finding  of  the  jury,  no  action  of  the  court  being  had  upon  that 
finding.     Faulk  v.  Kellums,  189. 
Judgment  in  debt. 

2.  Its  requisites.  It  is  error  to  render  a  judgment  for  damages  only, 
in  an  action  of  debt.  In  that  action,  the  judgment  must  be  for  the 
debt,  and  if  damages  are  awarded  for  the  detention  of  the  debt,  it 
should  be  so  expressed  in  the  judgment.  Maguire.  et  al.  v.  Town  of 
Xenia,  299. 

Judgment  upon  a  penal  bond. 

3.  Its  form — extent  of  recovery.  In  actions  upon  penal  bonds,  the 
plaintiff  must  recover,  if  at  all,  for  the  amount  of  the  penalty,  as  debtr 
and  such  sum  as  may  be  found  to  be  due,  as  damages.  Freeman  et  al.  v. 
The  People,  use,  etc.  153. 

4.  In  such  cases,  the  jury  should  find  the  amount  of  the  debt  and 
damages  separately.  The  penalty  is  the  debt,  and  the  injury  sustained, 
is  the  damages.  And  the  court  should  render  judgment  for  the  amount 
of  the  penalty  as  the  debt,  to  be  discharged  upon  payment  of  the  dam- 
ages.   Ibid.  153. 

5.  And  when  execution  issues,  it  is  for  the  debt  and  damages,  but 
an  endorsement  should  be  made  thereon  that  the  debt  will  be  discharged 
upon  the  satisfaction  of  the  amount  of  the  damages,  and  they,  with  the 
costs,  are  all  the  officer  can  collect.    Ibid.  153. 

6.  In  a  suit  upon  a  bastardy  bond,  the  penalty  of  which  was  $500, 
the  court  entered  judgment  "  that  the  plaintiff  have  and  recover  of  the 
defendants  the  said  sum  of  $500  for  her  debt,  and  the  further  sum  of 
$17.50  for  her  damages,  together  with  her  proper  costs  of  suit,  and  that 
execution  issue  for  the  same : "  Held,  this  judgment,  inasmuch  as  it 
authorized  plaintiff  to  sue  out  an  execution  for,  and  to  collect,  both 
debt  and  damages,  was  erroneous.    Ibid.  153. 

7.  The  obligors  can  in  no  event  be  held  liable  on  a  penal  bond  for 
more  than  the  penalty.  That  is  the  extent  of  their  undertaking.  And 
the  obligee  can  not  recover  damages  beyond  that  sum,  whatever  be  the 
amount  of  damages  sustained.    Ibid.  153. 

In  qui  tam  action. 

8.  Form  thereof.  The  act  of  1869,  concerning  the  liability  of  a  rail- 
road company  for  an  omission  to  ring  the  bell  or  sound  the  whistle  on 
the  approach  of  a  train  to  a  crossing  of  a  public  highway,  provides  that 
one-half  the  penalty  in  such  case  shall  go  to  the  prosecuting  witness 
"  and  the  other  half  to  go  to  the  State : "  Held,  the  judgment  for  the 
penalty,  so  far  as  it  is  to  go  to  the  State,  is  properly  rendered  in  favor 
of  "  the  people  of  the  State  of  Illinois,"  and  should  not  be  entered,  in 
terms,  in  favor  of  "  the  State."  Illinois  Central  Railroad  Co.  v.  Herr, 
356. 

37— 54th  III. 
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In  case  of  several  defendants. 

9.  Judgment  must  be  against  all  or  none.     See  PRACTICE,  4,  5,  6. 
Recovery  against  part  of  several  defendants. 

10.  In  actions  ex  contractu.  The  act  of  1869,  authorizing  a  judgment 
to  be  rendered  against  one  or  more  of  several  defendants  in  certain 
cases,  only  applies  to  suits  on  written  contracts  when  the  execution  of 
the  instrument  sued  on  has  been  put  in  issue  by  plea.  Garretson  v. 
Strawn,  402. 

11.  And  a  plea  of  coverture  by  one  of  the  defendants  does  not  put 
in  issue  the  execution  of  the  instrument,  within  the  meaning  of  that 
statute.    Ibid.  402. 

Presence  of  defendant. 

On  entering  judgment — whether  necessary.    See  PENALTY,  1. 
Promise  to  pay  a  judgment. 

WJiether  binding.    See  CONTRACTS,  1. 

JURISDICTION. 
Inferior  courts  in  cities. 

1.  Their  territorial  jurisdiction  —  construction  of  the  constitution. 
Under  section  one  of  the  fifth  article  of  the  constitution  of  1848,  which 
provides  "  that  inferior  local  courts  "  "  may  be  established  by  the  gen- 
eral assembly  in  the  cities  of  this  State,"  but  that  "  such  courts  shall 
have  a  uniform  organization  and  jurisdiction  in  such  cities,"  the  general 
assembly  have  no  power  to  authorize  such  a  court  to  issue  its  summons 
beyond  the  limits  of  the  city  in  which  it  is  established,  and  acquire 
jurisdiction  over  a  defendant  served  without  the  city.  Holmes  v. 
Fihlenburg,  203. 

Court  of  common  pleas  of  Sparta. 

2.  Its  territorial  jurisdiction.  So  the  court  of  common  pleas  of  the 
citj'-  of  Sparta,  created  at  the  session  of  1869,  can  not  acquire  jurisdic- 
tion of  the  person  of  a  defendant  by  issuing  a  summons  beyond  the 
city  limits,  and  there  served  upon  the  defendant.    Ibid.  203. 

Jurisdiction  of  the  person. 

3.  Presumption — in  suit  before  a  police  magistrate.  In  a  case  where 
it  is  sought  to  prove  the  recovery  of  a  judgment  before  a  police  magis- 
trate, the  court  would  be  inclined  to  hold,  if  a  formal  entry  of  a  judg- 
ment appears  on  a  magistrate's  docket,  on  which  it  also  appears  he  has 
issued  an  execution,  and  in  a  case  over  which  the  law  gives  him  juris- 
diction, it  would  be  presumed,  if  not  rebutted,  that  he  had  jurisdiction 
of  the  person,  the  docket  reciting  the  fact  that  a  summons  issued  and 
was  returned  duly  served.     Willoughby  v.  Dewey,  266. 

4.  Effect  of  a  decree  as  evidence  that  the  court  had  jurisdiction  of  the 
person  of  the  defendant.    In  an  action  of  forcible  entry  by  the  purchaser 
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under  a  decree  in  a  proceeding  to  enforce  a  mechanic's  lien,  such  decree 
is  prima  facie  evidence  that  the  court  in  which  it  was  rendered  had 
jurisdiction  of  the  person  of  the  defendant  in  that  proceeding,  although 
the  decree  fails  to  find  that  he  was  served  with  process,  or  entered  his 
appearance,  the  presumption  always  being  in  favor  of  a  court  of  general 
jurisdiction,  in  that  regard.  Pensoneau  v.  Heinrich,  271. 
In  attachment. 

What  is  required  to  give  jurisdiction.    See  ATTACHMENT,  1. 
Jurisdiction  in  chancery.    See  CHANCERY,  1,  2. 
United  States  land  officers. 

Of  their  jurisdiction  to  decide  upon  the  validity  of  pre-emptions  and 
entries  of  public  lands.    See  PRE-EMPTION,  1  to  4. 

JURY. 
In  criminal  cases. 

1.  Of  discharging  a  juror  not  named  in  the  officer's  return.  On  the 
trial  of  a  party  indicted  for  murder,  it  appeared  the  sheriff  had  returned 
as  a  talesman  one  Burnham,  whose  name  had  been  given  to  the  pris- 
oner in  the  list  furnished  to  him,  as  H.  C.  Burnham.  When  Burnham 
was  called,  he  was  found  to  be  a  competent  juror,  and  was  accepted  by 
the  prisoner,  but  the  State's  attorney,  discovering  that  his  true  name 
was  R.  C.  Burnham,  on  his  motion  the  court  discharged  him:  Held, 
this  action  of  the  court  was  proper.    Mingia  v.  Tlie  People,  274. 

2.  Who  may  be  properly  sicorn  as  jurors.  It  would  be  ground  of 
error  for  a  juror  of  a  name  different  from  the  one  furnished  the  pris- 
oner to  be  sworn  upon  the  panel.  The  persons  named  on  the  sheriff's 
return,  and  those  only,  unless  challenged,  can  be  sworn  as  jurors.  Ibid. 
274. 

3.  Challenge  of  jurors.  Where  the  court  sustains  a  motion  by  the 
State's  attorney,  to  discharge  a  juror  after  he  has  been  accepted  by  the 
prisoner,  such  action  may  be  referred  to  the  right  of  peremptory  chal- 
lenge, the  record  showing  such  right  not  to  have  been  exhausted.  Ibid. 
274. 

Questions  of  law  and  fact.    See  PRACTICE,  9,  10, 11. 
Grand  jury. 

Of  its  proper  organization — what  the  record  should  show.  See  CRIMI- 
NAL LAW,  1. 

JUSTICES  OF  THE  PEACE. 
Continuance  for  want  of  service. 

1.  What  is  the  commencement  of  a  suit.  Since  the  act  of  1857,  the 
only  mode  by  which  a  case  before  a  justice  of  the  peace  can  be  con- 
tinued for  want  of  personal  service  of  the  summons,  is  by  leaving  a 
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copy  of  the  summons  at  the  residence  of  the  defendant,  with  some 
member  of  his  family  above  the  age  of  ten  years,  and  informing  such 
person  of  the  contents  thereof.  When  that  is  done,  if  the  defendant 
fails  to  appear  on  the  return  day,  the  cause  will  be  continued  and  an 
alias  summons  issued,  and  so  on  until  the  defendant  shall  appear  or  be 
personally  served.    Bell  v.  Dart,  526. 

2.  When  that  course  is  pursued,  the  issuing  of  the  first  summons 
will  be  regarded  as  the  commencement  of  the  suit ;  but  if  the  first  sum- 
mons, not  being  personally  served,  is  not  served  by  a  copy  left  at  the 
defendant's  residence,  there  is  no  authority  in  the  justice  to  continue  the 
case,  and  issue  an  alias,  as  such,  and,  the  defendant  not  appearing,  the 
case  must  go  out  of  court.    Ibid.  526. 

3.  In  that  case,  the  bar  of  the  statute  of  limitations  might  become 
complete  between  the  time  of  issuing  the  summons  not  served  in  any 
mode,  and  the  time  of  issuing  another,  in  respect  to  which  the  act  of 
1857  is  complied  with.    Ibid.  526. 

LAND  OFFICERS  OF  THE  UNITED  STATES. 
Preemption — entries  of  land. 

Jurisdiction  of  the  land  department  to  decide  upon  their  validity.  See 
PRE-EMPTION,  1  to  4. 

LANDLORD  AND  TENANT. 
When  the.  relation  ceases. 

1.  As  between  a  tenant  and  an  administrator.  Where  a  defendant  in 
ejectment  is  a  tenant,  whose  landlord  is  dead,  if  the  administrator  of 
the  deceased  could  be  regarded  as  ever  having  been  the  landlord  of  such 
tenant,  he  ceased  to  be  so  after  a  sale  of  the  premises  by  him  as  admin- 
istrator.    Oetgen  v.  Ross  et  al.  79. 


LEGAL  TENDER  ACT. 
Contracts  payable  in  gold. 

Application  of  the  legal  tender  act.    See  CONTRACTS,  4  to  8. 

LEVY. 
Levy  upon  personal  property. 

1.  Whether  valid.  To  constitute  a  valid  levy  of  an  execution,  upon 
personal  property,  the  property  must,  at  the  time  of  the  levy,  be  in  the 
control  of  the  officer,  and  he  must,  within  a  reasonable  time,  take  it 
into  his  possession,  unless  the  debtor  shall  tender  a  delivery  bond ;  he 
must  so  deal  with  the  property  that,  without  the  protection  of  the  writ, 
he  would  be  a  trespasser.    This  is  the  rule  as  between  successive  levies 
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under  different  executions  in  favor  of  several  creditors,  or  where  the 
debtor  sells  the  property  after  a  levy  has  been  endorsed.  Logsdon  v. 
Spivey,  Admr.  104. 

2.  But  as  between  the  officer  and  the  debtor,  or  the  personal  repre- 
sentatives of  the  latter,  it  is  not  essential  to  the  validity  of  the  levy, 
that  the  property  should  be  taken  possession  of  by  the  former.  If,  after 
endorsing  the  levy,  the  officer  should  leave  the  property  with  the  debtor, 
it  would  be,  like  a  defectively  executed  chattel  mortgage,  binding 
between  the  parties,  but  void  as  to  creditors  and  purchasers.    Ibid.  104. 

3.  Of  a  levy  after  the  death  of  the  debtor.  Where  an  execution  comes 
to  the  hands  of  the  officer  in  the  lifetime  of  the  debtor,  it  becomes 
thereby  a  lien  upon  the  personal  property  of  the  latter,  subject  to  exe- 
cution, and  though  the  debtor  should  die  before  any  further  steps  have 
been  taken,  the  officer  may  proceed  to  make  the  levy,  and  it  will  be 
binding  upon  his  representatives,  and  his  creditors,  if  he  have  any. 
Ibid.  104. 

Levy  upon  land  in  foreign  county. 

Duration  of  the  lien.    See  LIEN,  3. 
Reversal  op  judgment. 

Bemedy  as  to  pending  levy.    See  MOTION,  1. 

LIEN. 
Levy  on  personal  property. 

1.  Duration  of  the  lien.  The  levy  of  an  execution  upon  personal 
property  does  not  cease  to  bind  the  property  at  the  end  of  ten  days 
after  the  return  day,  but  the  officer  may  proceed  to  sell  under  the  levy 
after  that  time,  without  regard  to  what  has  become  of  the  writ.  Ibid. 
104. 

2.  And  the  rule  in  that  regard  is  the  same  whether  the  levy  was 
made  by  a  sheriff,  who  could  be  compelled  to  make  the  sale,  by  writ  of 
venditioni  exponas,  or  by  a  constable,  under  a  judgment  rendered  by  a 
justice  of  the  peace,  who  has  no  power  to  issue  such  a  writ.    Ibid.  104. 

Levy  upon  land  in  foreign  county. 

3.  Duration  of  the  lien.  Where  an  execution  is  issued  to  a  foreign 
county,  and  there  levied  upon  land,  and  a  certificate  of  the  levy  duly 
filed,  the  lien  of  the  levy  will  continue  for  the  period  of  seven  years 
from  the  time  when  the  judgment  became  a  lien  in  the  county  in  which 
it  was  rendered.*    Bainey  ei  al.  v.  Nance  et  al.  30. 

Vendor's  lien. 

4.  Whether  it  passes  to  an  assignee.  While  it  is  the  rule  that  an  ordi- 
nary vendor's  lien  for  the  purchase  money  of  land,  which  exists,  not  by 
virtue  of  any  contract  between  the  parties,  but  merely  by  implication 

♦See,  also,  Ewing  et  al.  v.  Ainsworth,  53  111.  464. 
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of  law,  is  not  transferable  so  as  to  be  enforced  in  favor  of  an  assignee 
of  the  notes  given  for  the  purchase  money,  yet,  when  the  lien  of  the 
vendor  arises  out  of  express  contract,  as  by  being  reserved  in  the  deed, 
and  such  reservation  recognized  on  the  face  of  the  notes,  it  will  pass  to 
an  assignee  of  the  notes,  and  may  be  enforced  in  his  favor.  Carpenter 
et  al.  v.  Mitchell,  126. 

5.  Whether  waived  by  taking  other  security.  Where  the  lien  of  the 
vendor  of  land  arises  out  of  express  contract  between  the  parties,  it 
will  not  be  deemed  to  be  waived  by  the  taking  of  other  security  for 
the  payment  of  the  purchase  money,  as  would  be  the  case  with  an  ordi- 
nary vendor's  lien  which  exists  merely  by  implication  of  law.    Ibid.  126. 

6.  Redemption  from  sale  under  decree  to  enforce  vendor's  lien.  See 
REDEMPTION,  1. 

Mechanic's  lien. 

7.  Rule  of  adjustment,  as  respects  prior  incumbrancers.  In  a  proceed- 
ing to  enforce  a  mechanic's  lien,  to  which  a  prior  mortgagee  was  made 
a  party  defendant,  the  court  found  the  proportion  of  the  value  of  the 
premises  at  the  time  of  the  decree,  which  was  added  thereto  by  reason 
of  the  improvements  out  of  which  the  mechanic's  lien  arose,  and  then 
directed  that  out  of  the  proceeds  of  a  sale  of  the  premises  the  propor- 
tion thereof,  so  ascertained,  which  would  arise  from  the  land  without 
the  improvements,  should  be  first  applied  on  the  mortgage,  and  the 
proportion  arising  from  the  enhanced  value  on  account  of  the  improve- 
ments should  be  paid  on  the  mechanic's  lien ;  and  any  surplus  of  the 
latter  fund  to  be  applied  to  satisfy  any  balance  due  on  the  mortgage : 
Held,  as  between  the  mortgagee  and  the  mechanics,  the  decree  was  in 
conformity  with  the  rule  laid  down'in  Crosby  v.  JSf.  W.  Manufac.  Co.  48 
111.  481.    Howett  v.  Selby  et  al.  151. 

AS  BETWEEN  PARTNERS  AND  THEIR  CREDITORS. 

8.  Of  the  application  of  firm  assets  and  of  the  separate  property  of  the 
individual  partners,  to  the  payment  of  debts.  See  PARTNERSHIP,  9 
to  14. 

LIMITATIONS. 
Whether  availing  as  a  defense. 

1.  A  remote  grantee  of  lands  filed  a  bill  in  chancery  to  establish  a 
lost  deed  in  his  chain  of  title.  The  widow  and  heirs  of  the  grantee  in 
the  lost  deed,  being  made  parties  defendant,  set  up,  as  a  defense  to  the 
relief  sought,  the  statute  of  limitations  barring  a  right  of  entry,  claim- 
ing title  in  themselves :  Held,  the  statute  of  limitations  thus  set  up  was 
not  an  appropriate  defense  as  against  the  relief  sought  by  the  bill — 
the  establishment  of  the  lost  deed.  Indeed,  as  the  defendants  claimed 
under  that  deed,  the  relief  sought  was  not  adverse  to  them.  Rockwell 
et  al.  v.  Servant  et  ux.  251. 
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LIMITATIONS.     Continued. 
Limitation  act  of  1839. 

2.  Color  of  title — what  constitutes.  Where  a  purchaser  at  a  sale  of 
land  under  execution,  received  a  sheriff's  deed  therefor,  and  afterwards 
executed  a  conveyance  to  a  third  person,  it  was  held,  such  deeds  consti- 
ted  color  of  title,  even  though  the  sheriff's  sale  was  void,  and  possession 
and  payment  of  taxes  under  such  color  would  bar  a  recovery,  under  the 
limitation  act  of  1839,  those  claiming  under  the  paramount  title  being 
under  no  disability.    Fritz  v.  Joiner  et  al.  101. 

Cumulative  disabilities.  * 

3.  Are  of  no  avail,  as  against  a  statute  of  limitations.    Ibid.  101. 
Op  a  new  promise. 

4.  It  is  not  essential,  to  give  effect  to  a  new  promise  to  pay  a  debt, 
so  as  to  save  the  bar  of  the  statute  of  limitations,  that  it  should  be  an 
express  promise.  Any  language  of  the  debtor  to  the  creditor,  clearly 
admitting  the  debt  to  be  due  and  unpaid,  and  showing  an  intention  to 
pay  it,  will  be  considered  an  implied  promise  to  pay,  and  will  take  the 
case  out  of  the  statute.     Wooters  v.  King,  Admr.  343. 

Writ  op  error. 

5.  Decree  rendered  upon  constructive  service.  Where  a  decree  in 
chancery  is  rendered  upon  constructive  service  only,  it  does  not  become 
final  in  fact,  so  as  to  conclude  the  parties,  until  the  lapse  of  three  years, 
and  a  defendant  who  has  received  no  actual  notice  of  the  pendency  of 
the  suit,  or  of  the  existence  of  such  decree  against  him,  has,  from  the 
time  it  thus  becomes  final,  five  years  within  which  to  prosecute  his 
writ  of  error.     Sale  v.  Fike,  293. 

6.  So,  in  such  case,  a  writ  of  error  is  not  barred  until  after  the  expi- 
ration of  eight  years  from  the  time  of  the  rendition  of  the  decree. 
Ibid.  293. 

LOST  EXECUTION. 

Proof  op  search  therefor. 

Ex  parte  affidavits.    See  EVIDENCE,  19  to  22. 

MARRIAGE. 
Effect  of  a  void  marriage. 

1.  Bight  to  marry  again.  The  marriage  of  a  woman  with  a  man 
whose  wife  by  a  former  marriage  is  still  living,  undivorced,  is  void,  and 
her  subsequent  marriage  with  another  is  valid,  although  her  husband 
by  such  void  marriage  is  living.     Beeves  et  al.  v.  Beeves,  332. 

MARRIED  WOMEN. 

Of  their  separate  property. 

1.  What  will  constitute.  Where  a  party  purchased  land  with  his 
own  money,  and,  without  fraud,  procured  it  to  be  conveyed  to  his  wife 
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it  thereby  became  as  much  her  separate  property  as  if  it  had  been  pur- 
chased with  money  owned  by  her  before  her  marriage.  Raines  et  al.  v. 
Haines,  74. 

2.  And  upon  a  sale  of  the  premises  so  vested  in  the  wife,  the  pur- 
chase money  received  by  her  will  also  be  regarded  as  her  separate  prop- 
erty.   Ibid.  74. 

3.  Nor  will  she  lose  her  legal  right  thereto,  or  its  avails,  by  placing 
it  in  the  hands  of  her  husband  to  use  in  the  building  of  a  house  for  her. 

r         Ibid.  74. 

4.  But  where,  upon  the  sale  of  the  wife's  land,  notes  for  a  part  of 
the  purchase  price  were,  with  her  consent,  taken  by  her  husband  in  his 
own  name,  and  for  his  benefit,  they  will  be  treated  as  his  property,  not 
that  of  the  wife.    Ibid.  74. 

5.  Where  a  married  woman  had  purchased  a  lot  of  ground  with 
money  obtained  from  a  person  other  than  her  husband,  and  a  house 
erected  thereon  was  paid  for  in  the  same  way,  it  was  Jield,  upon  the 
facts,  that  personal  property  for  which  the  house  and  lot  were  exchanged 
was  the  separate  property  of  the  wife,  although  the  transaction  was 
negotiated  by  her  husband,  and  such  personal  property  was  not  subject 
to  levy  and  sale  for  his  debts.    Elder  v.  Cordray,  244. 

Of  their  power  to  purchase  property. 

6.  And  create  indebtedness  therefor.  The  act  of  1861  authorizes  a 
married  woman  to  acquire  property  from  any  person  other  than  her 
husband,  by  descend,  devise,  or  otherwise,  and  this  last  expression  is 
broad  enough  to  embrace  a  purchase  by  her,  of  real  estate ;  and  having 
such  power  of  purchase,  when  exercised,  it  must  be  on  the  same  terms 
and  conditions  as  attach  to  others  not  under  disability,  so  far  that  she 
shall  be  bound  by  her  purchase,  and  her  separate  property  rendered 
liable,  in  equity,  to  discharge  indebtedness  incurred  therefor.  Carpen- 
ter et  al.  v.  Mitchell,  127. 

7.  And  herein  of  the  remedy.  So  where  a  married  woman  purchased 
real  estate,  receiving  a  deed  therefor,  and  executing  her  promissory 
notes  for  the  purchase  money,  it  was  held,  the  contract  being  fully  exe- 
cuted on  the  part  of  the  vendor,  a  court  of  equity  would  regard  it  bind- 
ing upon  the  purchaser,  and  would  subject  the  land,  the  title  still 
remaining  in  such  purchaser,  to  the  payment  of  the  purchase  money. 
Ibid.  127. 

8.  In  such  case,  had  the  contract  remained  unexecuted,  a  court  of 
equity  might  not  interpose  to  compel  its  execution ;  but  it  being  exe- 
cuted, by  the  purchaser  having  received  a  conveyance,  it  was  deemed 
equitable  that  the  purchase  money  be  paid  by  subjecting  the  land  to 
sale  for  that  purpose.    Ibid.  127. 
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When  liable  for  costs. 

9.  In  a  suit,  under  the  statute,  by  a  married  woman  against  her  hus- 
band, for  separate  maintenance,  and  in  which  she  was  unsuccessful,  it 
was  held,  that  under  the  law  of  1861,  known  as."  The  Married  Woman's 
Act,"  and  the  law  of  1869,  giving  a  married  woman  the  control  of  her 
own  earnings,  it  was  proper  to  decree  that  the  complainant  should  pay 
the  costs.    Musgrave  v.  Musgrave,  186. 

Op  a  power  op  sale  in  a  mortgage. 

10.  WhetJier  a  married  woman  is  bound  thereby.  See  MORT- 
GAGES, 1. 

MASTER  AND  SERVANT. 
Parent  and  child. 

When  tlie  relation  of  master  and  servant  ceases  to  exist  between  them. 
See  PARENT  AND  CHILD,  1,  2,  3. 

MEASURE  OF  DAMAGES. 
In  actions  for  negligence. 

1.  In  an  action  against  a  railroad  company  for  injuries  to  the  plain- 
tiff, a  passenger  on  a  train  of  the  defendants,  occasioned  by  the  negli- 
gence of  the  company,  the  jury  may  consider,  in  estimating  the  damages, 
whether  the  mental  faculties  of  the  plaintiff  were  impaired  by  the  acci- 
dent; and  this  is  a  legitimate  subject  of  inquiry  without  reference  to 
the  question  whether  the  act  was  wilfully  done.  Toledo,  Wabash  & 
Western  Railway  Co.  v.  Baddeley,  20. 

2.  And  in  such  case  it  is  competent  for  the  physician  who  attended 
upon  the  plaintiff  on  the  occasion,  to  testify  on  behalf  of  the  plaintiff 
as  to  his  opinion  in  respect  to  the  effect  of  the  injuries  received  by  the 
plaintiff  upon  his  future  condition.     Ibid.  20. 

Injury  to  an  infant,  from  negligence. 

3.  In  an  action  by  the  father  to  recover  damages  for  an  injury  to  his 
child,  resulting  from  the  negligence  of  the  defendant,  if  the  injury  was 
serious  and  permanent,  such  fact  will  enhance  the  damages  which  the 
father  is  entitled  to  recover  for  the  loss  of  services,  during  minority. 

•  Kerr  v.  Forgue,  482. 
In  suit  against  a  carrier. 

4.  For  not  delivering  goods  in  proper  time.  In  an  action  against  a 
carrier,  to  recover  for  damage  to  grain,  resulting  from  unreasonable 
delay  in  its  transportation,  if  the  grain  was  to  be  delivered  under  a 
contract  of  sale  by  the  shipper,  the  contract  price  should  be  taken  as 
the  basis  for  estimating  the  damages ;  otherwise,  the  market  price  at 
the  place  of  delivery,  at  the  time  the  grain  should  have  reached  there, 
should  govern.    Illinois  Central  Railroad  Co.  v.  McClellan,  58. 
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MORTGAGES.     Continued. 
Execution  of  power  by  an  assignee. 

4.  Where  a  mortgage  gives  to  the  mortgagee  or  his  assigns  power  to 
sell  in  case  of  default  in  payment,  an  assignment  of  the  note  secured  by 
the  mortgage  will  vest  the  power  of  sale  in  the  assignee.  Strother  v. 
Law,  413. 

Notice  op  sale. 

5.  Designation  of  place  of  giving  notice — construction  thereof.  A  mort- 
gage containing  a  power  of  sale,  required  the  notice  of  the  sale  to  be 
published  "  in  a  newspaper  printed  in  the  Chicago  Times."  In  a  pro- 
ceeding attacking  the  sale,  it  was  proven  the  notice  was  published  in  the 
Chicago  Times,  a  newspaper  published  in  the  city  of  Chicago,  and  that 
there  was  but  one  newspaper  of  that  name  published  in  that  city.  The 
words  "  The  Chicago  Times"  were  inserted  in  the  printed  blank  in  the 
mortgage  usually  left  to  be  filled  with  the  name  of  the  place  where  the 
newspaper  was  published :  Held,  the  requirement  should  be  construed 
to  mean  that  the  notice  should  be  published  in  the  Chicago  Times,  a 
newspaper  published  in  Chicago.    Ibid.  413. 

Op  sales  upon  credit. 

6.  Where  a  mortgage,  which  confers  the  power  of  sale  upon  the 
mortgagee,  requires  such  sale  to  be  made  for  cash,  such  requirement 
must  be  complied  with,  and  the  sale  can  not  properly  be  made  upon 
credit.    Ibid.  413. 

7.  Though  the  mortgagee  may,  at  the  sale,  give  a  credit  upon  that 
portion  of  the  proceeds  which  will  be  coming  to  him,  without  viola- 
ting the  terms  of  the  mortgage  in  that  regard.    Ibid.  413. 

8.  But  the  mere  delay  of  a  few  days  in  closing  the  transaction,  by 
the  making  of  the  deed  and  payment  of  the  money,  such  delay  not  being 
unreasonable  under  the  circumstances,  will  not  be  regarded  as  the  giv- 
ing of  a  credit  to  the  purchaser.    Ibid.  413. 

Of  improvements  made  by  the  mortgagor. 

9.  Or  by  his  grantee,  subsequent  to  the  mortgage.  Money  expended  in 
improvements  upon  mortgaged  premises,  by  the  mortgagor,  or  his 
grantee,  subsequent  to  the  mortgage,  can  not  be  given  a  lien  prior  to 
that  of  the  mortgage.    Martin  v.  Beatty  et  al.  100. 

Taxes. 

10.  Of  their  payment  by  an  unsuccessful  claimant  of  the  mortgaged 
premises.  Where  a  party  purchased  land  at  a  government  sale,  for 
which  a  patent  was  issued  to  him,  which  was  afterwards  canceled  by 
the  land  officers,  in  favor  of  one  who  entered  the  same  land  as  a  pre- 
emptor,  after  the  purchase  by  such  patentee,  the  taxes  paid  upon  the 
land  by  the  latter  would  not  become  a  prior  lien  to  a  mortgage  executed 
by  the  pre- emptor  after  he  made  his  entry.    Bobbins  v.  Bunn  et  al.  48. 

Insurance. 

11.  Whether  a  mortgage  of  insured  premises  operates  as  a  change  of 
title.    See  INSURANCE,  8. 
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MOTION. 
Motion  to  stay  proceedings. 

1.  On  reversal  of  a  judgment  on  which  execution  has  issued  and 
been  levied  on  property  of  the  defendant,  the  court,  on  motion,  will 
stay  all  proceedings  under  the  judgment,  and  direct  the  sheriff  to  dis- 
charge the  property.     Fahs  et  al.  v.  Roberts  et  al.  192. 

Want  of  equity  in  a  bill  in  chancery. 

2.  Not  properly  presented  by  motion,  but  by  demurrer.  See  CHAN- 
CERY, 8,  9. 

MULTIFAKIOUSNESS.    See  CHANCERY,  5. 
MUNICIPAL  CORPORATIONS.    See  HIGHWAYS,  8,  9. 

NEGLIGENCE. 
Fencing  railroads — injury  to  stock. 

1.  What  constitutes  negligence  in  respect  thereto.  Railroad  companies 
are  required  to  fence  the  tracks  of  their  roads  with  sufficient  fences  to 
turn  stock,  and  after  erecting  them,  to  keep  them  in  repair;  they  are 
required  to  put  in  gates  at  farm  crossings,  which  are  a  part  of  the  fence, 
and  the  duty  to  keep  their  fences  in  repair,  includes  the  duty  of  keeping 
these  gates  safe  and  securely  closed,  so  as  to  afford  equal  protection 
from  stock  getting  upon  their  roads  at  such  places  as  at  other  points. 
Chicago  &  Northwestern  Railway  Co.  v.  Harris,  528. 

2.  While  these  companies  are  not  required  to  keep  such  a  guard  on 
their  roads  as  would  see  a  breach  at  the  instant  it  occurs,  and  repair  it  at 
the  time,  still  the  law  requires  them  to  keep  such  a  force  as  may  discover 
breaches  and  openings  in  their  fences,  and  close  them  in  a  reasonable 
time.  And  to  neglect  doing  so,  for  a  week  or  more,  is  a  neglect  of  duty 
that  will  ordinarily  render  them  liable  for  an  injury  ensuing  therefrom. 
Ibid.  528. 

3.  So  in  an  action  against  a  railroad  company,  to  recover  for  injuries 
to  two  horses,  inflicted  by  a  train  on  defendants'  road,  where  it  appeared 
the  horses  passed  upon  the  track  through  an  open  gate  at  a  farm  cross- 
ing, the  company,  having  permitted  the  gate  to  remain  open  for  a  week 
previous  to  the  accident,  were  regarded  as  guilty  of  such  negligence  as 
rendered  them  liable.    Ibid.  528. 

4.  The  fact  that  plaintiff's  horses  entered  the  close  of  another, 
through  an  insufficient  fence  upon  the  highway,  and  passed  from  thence 
upon  the  defendants'  road,  could  not  affect  his  right  of  recovery.  Ibid. 
528. 

5.  Of  comparative  negligence  in  that  regard.  And  upon  objection  that 
the  plaintiff  was  so  far  in  fault  in  permitting  his  horses  to  run  at  large, 
when  prohibited  by  the  statute,  that  he  should  not  be  permitted  to 
recover,  it  appearing  the  escape  of  the  horses  was  involuntary  on  his 
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part,  that  he  made  reasonable  efforts  to  reclaim  them  soon  after  their 
escape,  but  was  unsuccessful,  continuing  the  search  for  them  until  dark 
of  the  night  they  were  injured,  and  when  last  seen  by  him,  while 
endeavoring  to  get  them  up,  they  were  going  in  an  opposite  direction 
from  the  railroad,  it  was  Jield,  the  negligence  of  the  defendants  was  so 
much  greater  than  that  of  the  plaintiff,  that,  when  compared,  that  of 
the  latter  was  slight,  and  rendered  the  defendants  liable  for  the  injury. 
Chicago  &  Northwestern  Railway  Co.  v.  Harris,  528. 

Contributory  negligence. 

6.  Injury  to  a  passenger.  ,  In  an  action  against  a  railroad  company, 
to  recover  damages  for  the  death  of  a  passenger,  alleged  to  have  been 
occasioned  by  the  wrongful  or  negligent  conduct  of  the  agents  of  the 
company,  it  appeared  the  train,  upon  which  deceased  was  a  passenger, 
had  stopped  at  a  station  and  remained  a  sufficient  length  of  time  to 
enable  passengers  to  leave  it  in  safety,  but  deceased,  not  availing  of  that 
opportunity,  waited  until  the  train  was  again  in  motion  and  then,  with- 
out the  interference  or  suggestion  of  any  of  the  employees  of  the  company, 
attempted  to  leave  the  train,  and,  while  doing  so,  was  thrown  under  the 
cars  and  received  injuries  of  which  he  died:  Held,  there  appearing  to 
have  been  no  mismanagement  of  the  train  on  the  part  of  the  company, 
they  were  not  liable.     Illinois  Central  Railroad  Co.  v.  Slatton,  133. 

Contributory  and  comparative  negligence. 

7.  Injury  to  a  child  through  negligence  of  the  defendant.  In  an  action 
to  recover  damages  for  an  injury  occasioned  by  the  negligence  of  the 
defendant,  the  age  and  discretion  of  the  party  injured  are  proper  subjects 
of  inquiry  by  the  jury,  in  determining  the  relative  degree  of  care,  or 
want  of  care,  as  manifested  by  both  parties.    Kerr  v.  Forgue,  482. 

8.  Ordinary  neglect  as  to  a  person  of  full  age  and  capacity,  might  be 
gross  negligence  as  to  a  child.    Ibid.  482. 

9.  And  in  determining  the  degree  of  negligence  of  a  party,  the  jury 
should  take  into  consideration  his  capacity.  A  child  can  not  be  required 
to  exercise  as  much  care  and  caution  as  a  person  of  mature  years,  but 
only  such  care  as  a  person  of  his  age  and  discretion  would  naturally  use. 
Ibid.  482. 

10.  In  an  action  to  recover  for  an  injury  to  a  boy  about  twelve  years 
old,  occasioned  by  the  alleged  negligence  of  the  defendant,  it  appeared 
the  defendant  had  placed  upon  the  sidewalk  a  number  of  barrels  and 
counters,  in  a  tottering  condition,  occupying  a  considerable  portion  of 
the  walk,  and  interfering  with  a  safe  passage  after  night.  One  of  the 
counters  was  eighteen  or  twenty  feet  long,  and  the  boy,  in  going  from 
his  work  to  dinner,  in  passing  put  his  hands  upon  this  counter,  appar- 
ently making  a  motion  to  jump  on  it,  when  it  fell  on  him,  fracturing  his 
leg :    Held,  the  negligence  of  the  defendant  in  placing  the  obstructions 
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Contributory  and  comparative  negligence.     Continued. 
on  the  sidewalk,  and  permitting  them  to  remain  there  for  several  weeks, 
was  much  greater  than  the  carelessness  of  the  boy.    Kerr  v.  Forgue, 
482. 

11.  And  in  an  action  by  the  father  to  recover  for  such  injury,  if  the 
injury  was  serious  and  permanent,  such  fact  would  enhance  the  dam- 
ages, which  the  father  was  entitled  to  recover  for  the  loss  of  services, 
during  minority.    Ibid.  482. 

12.  In  respect  to  fire  communicated  by  locomotive  to  adjacent  property. 
It  has  been  held,  that  where  fire  is'ignited  on  the  right  of  way  of  a  rail- 
road, by  reason  of  an  accumulation  of  dry  grass  and  weeds  thereon,  and 
communicated  to  the  adjoining  fields  by  the  negligence  of  the  owner  in 
not  keeping  them  free  from  combustible  materials,  the  owner  can  not 
recover  for  the  injury  thereby  occasioned,  unless  the  negligence  of  the 
company  is  greater  than  his  own.  Chicago  &  Nortlucestern  Railway  Co. 
v.  Simonson  et  al.  Admrs.  504. 

13.  So  in  an  action  for  such  injury,  it  is  erroneous  in  the  instructions 
to  the  jury,  to  base  the  plaintiff's  right  of  recovery  wholly  on  the  ques- 
tion of  the  negligence  of  the  company,  ignoring  the  doctrine  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff.     Ibid.  504. 

14.  But  where  the  adjoining  land,  to  which  fire  has  been  so  commu- 
nicated, is  wood  land,  that  fact  should  be  considered  by  the  court  in  the 
instructions,  as  abating  the  degree  of  diligence  required  of  the  land 
owner,  on  account  of  the  greater  difficulty  of  keeping  such  land  clear 
of  inflammable  matter.    Ibid.  504. 

Op  the  degree  of  care. 

15.  Its  proper  description.  In  an  action  to  recover  for  injuries 
received  by  reason  of  the  negligence  of  the  defendant,  in  a  case  where 
the  latter  should  exercise  the  highest  degree  of  care,  the  jury  may 
properly  be  instructed  that  the  defendant  should  have  exercised  extra- 
ordinary care,  as  that  does  not  differ  from  the  phrase,  greatest  care — 
utmost  care— highest  degree  of  care.  Toledo,  Wabash  <&  Western  Bail- 
way  Co.  v.  Baddeley,  20. 

Negligence  op  a  contractor. 

Who  liable  therefor.    See  RESPONDEAT  SUPERIOR,  1,  2. 

NEGOTIABLE  INSTRUMENTS.    See  ASSIGNMENT. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  Where  a  verdict  has  been  given  against  the  evidence,  or  where 
there  is  no  evidence  at  all  to  support  it,  the  court  will  grant  a  new  trial. 
There  is  no  rigid  and  inflexible  rule  on  this  question.    It  is  the  duty  of 
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the  court  to  see  that  the  verdict  executes  justice  between  the  parties — 
that  it  is  a  fair,  honest  and  legitimate  conclusion,  logically  drawn  from 
all  the  evidence'  in  the  case.     Booth  et  al.  v.  Hynes  et  al.  363. 
Newly  discovered  evidence. 

2.  The  allegation  pf  newly  discovered  evidence  should  be  supported 
by  affidavit,  to  be  available  as  ground  for  a  new  trial.  Mingia  v.  The 
People,  274. 

NOTARY  PUBLIC. 
May  take  depositions.    See  DEPOSITIONS,  1. 

NOTICE. 
Notice  to  take  depositions. 

Its  sufficiency.    See  DEPOSITIONS,  2. 
Power  of  sale  in  a  mortgage. 

Construction  of  mortgage  as  to  place  of  giving  notice  of  sale.      See 
MORTGAGES,  5. 
Arbitration. 

Notice  to  parties  required.    See  ARBITRATION,  2. 
Elections  in  the  city  of  Vandalia. 

Notice  of  election  for  town  officers — whetlier  proper  to  be  given.  See 
ELECTIONS,  2. 

OFFICERS. 
Officers  of  a  private  corporation. 

1.  Of  their  right  to  apply  property  of  the  corporation  to  the  payment  of 
debts  due  them.    See  CORPORATIONS,  1. 

Ministerial  officers. 

2.  Of  their  duty  to  obey  the  law,  not  to  undertake  to  decide  upon  its 
validity.    See  CONTEMPT,  3,  4. 

United  States  land  officers. 

3.  Of  their  jurisdiction  to  decide  upon  pre-emption  rights  and  entries 
of  government  lands.    See  PRE-EMPTION,  1  to  4. 

OFFICIAL  BONDS. 
Constable's  bond.    See  that  title. 

OUTSTANDING  TITLE. 
What  constitutes.    See  EJECTMENT,  2,  3. 

PARENT  AND  CHILD. 
Master  and  servant. 

1.  When  the  rights  and  duties  of  these  relations  cease.  A  parent  has 
no  right  or  legal  interest  in  the  services  of  his  child  after  the  latter  has 
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attained  his  majority,  although  the  child,  after  reaching  that  age,  may 
still  live  with  the  parent  and  give  to  him  the  avails  of  his  labor,  as  a 
mere  voluntary  contribution,  and  there  is  a  reasonable  expectation  that 
he  will  continue  to  do  so.    Mercer  v.  Jackson,  397. 

2.  So  the  parent  can  not,  under  such  circumstances,  upon  the  alleged' 
ground  of  an  injury  to  the  relations  of  master  and  servant,  and  parent 
and  child,  recover  for  injuries  received  by  his  son,  who  has  reached  his 
majority,  by  reason  of  the  negligence  of  a  third  person.  It  is  essential 
to  the  right  of  action  of  the  parent  for  injury  to  the  child,  that  he 
should  have  a  right  and  legal  interest  in  the  services  of  the  latter. 
Ibid.  397. 

3.  Nor  is  the  parent  legally  liable  to  pay  the  expenses  attending  the 
sickness  of  his  child,  incurred  after  the  latter  has  become  of  age,  or  his 
funeral  expenses  in  case  of  his  death.  And  if  the  parent  choose,  volun- 
tarily, to  pay  such  expenses,  that  will  not  give  him  a  right  of  action  for 
their  recovery  against  a  third  person  through  whose  negligence  the 
sickness  and  death  of  the  party  were  occasioned.    Ibid.  397. 

Support  of  infirm  and  indigent  parents. 

4.  Construction  of  the  pauper  act.  Under  the  pauper  act,  requiring 
children  to  support  their  infirm  and  indigent  parents,  a  right  of  action 
does  not  accrue  to  the  parent  himself  to  enforce  the  requirements  of  the 
act,  nor  to  obtain  redress  from  a  third  person  through  whose  negligence 
the  child  is  injured  so  as  to  be  unable  to  give  such  support.  The  pur- 
pose of  that  act  was  to  indemnify  the  public  against  the  maintenance 
of  paupers,  and  the  only  remedy  given  is  in  favor  of  the  county  court 
for  the  use  of  the  poor  of  the  county.    Ibid.  397. 

PARTIES. 
Qui  tam  action. 

1.  Against  a  railroad  company — construction  of  act  of  1869.  Under 
the  act  of  1869,  which  provides  that  one-half  the  penalty  to  be  recov- 
ered against  a  railroad  company  for  an  omission  to  ring  the  bell  or 
sound  the  whistle  on  the  approach  of  a  train  to  a  crossing  of  a  public 
highway,  shall  go  to  the  "  prosecuting  witness,"  it  is  not  essential,  to 
entitle  the  person  in  whose  name  the  suit  is  brought,  to  recover,  that  he 
should  actually  have  testified  in  the  case.  Illinois  Central  Railroad  Co. 
v.  Herr,  356. 

2.  So  where,  in  such  a  case,  there  were  no  witnesses  examined,  but 
the  case  was  tried  upon  an  agreed  state  of  facts,  the  person  in  whose 
name  the  suit  was  brought  was  regarded  as  the  prosecutor,  and  being 
competent  to  testify,  was  the  prosecuting  witness,  within  the  meaning 
of  the  act,  and  as  such  entitled  to  maintain  the  suit.    Ibid.  356. 

38— 54th  III. 
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PARTIES.     Continued. 
Joinder  of  parties. 

3.  In  chancery.  Where  a  tax  is  sought  to  be  levied  without  authority, 
several  property  owners,  having  a  common  interest  in  the  subject,  and 
asking  relief  against  the  same  injury  on  the  same  ground,  may  join  in 
a  bill  to  restrain  its  collection.  ML  Carbon  Coal  and  Railroad  Co.  et  al. 
v.  Blanchard  et  al.  340. 

Parties  in  chancery. 

4.  In  what  mode  persons  may  he  made  parties  to  a  bill.  See  CHAN- 
CERY, 4. 

In  forcible  detainer. 

5.  Who  may  maintain  the  action.  See  FORCIBLE  ENTRY  AND 
DETAINER,  1. 

Trespass  upon  land. 

6.  Who  may  maintain  an  action  therefor.    See  TRESPASS,  2. 
Taxation  by  counties. 

7.  Who  may  question  the  action  of  a  county  court  in  rescinding  an 
order  levying  a  tax.     See  TAXES,  6  to  9. 

PARTITION. 
Decree  in  partition. 

1.  Its  requisites.  A  decree  in  partition  is  erroneous  if  it  fails  to  find 
the  respective  interests  of  the  several  tenants  in  common.  Ilicken- 
botham  et  al.  v.  Blackledge  et  al.  316. 

Sale  must  follow  decree. 

2.  Where  a  sale  of  premises  is  decreed  in  a  suit  for  partition,  the 
master  can  properly  sell  only  such  parcels  as  are  directed  to  be  sold  in 
the  decree,  although  other  tracts  may  be  named  in  the  bill.  Nor  will 
the  approval  by  the  court  of  the  report  of  the  master,  showing  a  sale 
of  lands  not  decreed  to  be  sold,  operate  to  render  such  sale  valid.  Ibid. 
316. 

PARTNERSHIP. 
Action  at  law. 

1.  By  one  partner  against  another.  One  partner  can  not  maintain 
an  action  at  law  against  his  co-partner  for  a  misappropriation  of  the 
partnership  funds.    Johnson  v.  Wilson,  419. 

2.  An  action  at  law  will  not  lie  by  one  partner  against  the  other  for 
the  correction  of  mistakes  made  in  their  settlement  on  a  dissolution  of 
the  firm.    Ibid.  419. 

3.  Neither  can  one  partner  enforce  payment  in  an  action  at  law 
against  his  co-partner  for  the  share  of  rent  due  the  former  by  the  firm, 
for  the  use  of  a  building  owned  by  him.    Ibid.  419. 
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Defense  at  law. 

4.  As  between  partners.  So  where  in  an  action  on  a  promissory  note 
given  by  one  partner  to  his  co-partner  on  the  settlement  of  their  part- 
nership affairs,  the  defendant  offered  to  prove,  under  a  plea  of  set  off, 
that  a  mistake  was  made  in  the  settlement,  and  that  the  plaintiff's  share 
of  the  rent  due  the  defendant  by  the  firm  for  the  use  of  a  store  owned 
by  him,  was  accidentally  omitted  from  the  settlement,  it  was  held,  unless 
there  was  an  adjustment  of  these  items  and  a  promise  by  the  plaintiff 
to  pay,  they  constituted  no  defense  at  law.    Johnson  v.  Wilson,  419. 

Surviving  partners — chancery. 

5.  Power  of  a  court  of  equity  to  authorize  a  surviving  -partner  to  sell 
realty  owned  by  the  firm,  at  private  sale.  Real  estate,  purchased  and  held 
b}7  a  partnership  firm  for  the  purposes  of  the  firm,  so  far  partakes  of  the 
character  of  personalty  that  it  is  under  the  control  of  a  court  of  equity 
in  making  a  final  adjustment  of  the  affairs  of  the  partnership,  whether 
in  stating  an  account  between  the  partners,  or  in  marshaling  the  assets 
for  the  payment  of  debts.  The  realty  being  impressed  with  this  char- 
acter, as  assets  of  the  firm,  a  court  of  equity  has  the  power  to  vest  in  a 
surviving  partner  the  discretion  to  dispose  of  it  at  public  or  private 
sale.     Mauck  et  al.  v.  Mauck,  281. 

6.  Whether  such  power  should  be  exercised.  But  such  power  should 
be  exercised  by  the  court  with  great  caution,  and  only  under  circum- 
stances which  preclude  the  probability  that  fraud  or  wrong  could  be 
perpetrated.  In  this  case  the  partnership  was  insolvent,  and  it  became 
necessary  to  sell  the  realty  to  pay  debts.  On  bill  filed  by  the  surviving 
partner  against  the  representatives  of  the  deceased  partner,  for  a  settle- 
ment of  the  partnership,  it  was  considered  not  improper  to  authorize 
the  complainant  to  sell  the  realty  belonging  to  the  firm,  at  public  or 
private  sale,  as  he  might  elect,  the  circumstances  suggesting  that  there 
could  be  no  motive  on  his  part  to  abuse  the  trust.     Ibid.  281. 

7.  But  the  court  desire  to  be  distinctly  understood  as  refusing  to 
say  such  a  decree  could  be  rightfully  rendered  in  an  ordinary  case. 
Ibid.  281. 

Payment  of  debts. 

8.  Of  tlie  application  of  firm  assets  and  of  the  separate  property  of  the 
individual  partners,  to  the  payment  of  debts.  As  to  the  order  in  which 
partnership  debts,  and  the  individual  debts  of  the  partners  shall  be  paid, 
the  rule  is,  that  no  one  partner  has  a  right,  or  share  in  the  firm  prop- 
erty, except  the  portion  which  remains  after  full  payment  of  all  the 
partnership  liabilities ;  and  each  partner  has  a  right  to  have  the  same 
applied  to  the  payment  of  all  such  liabilities  before  any  one  of  the  part- 
ners, or  his  personal  representatives,  or  his  creditors,  can  claim  any 
right  to  the  same.     Rainey  et  al.  v.  Nance  et  al.  29. 
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9.  And  as  between  the  partners  themselves,  there  is  a  lien  upon  the 
partnership  assets,  as  the  primary  fund  for  the  payment  of  partnership 
debts,  or  at  least  an  equity,  which  may  be  enforced  through  the  part- 
ners, in  favor  of  creditors  of  the  firm,  although  it  may  not  directly 
attach  in  the  creditors,  by  virtue  of  their  original  claims,  in  all  cases. 
Rainey  et  al.  v.  Nance  et  al.  29. 

10.  Though  it  is  only  in  cases  where  there  is  a  dissolution  by  death, 
or  bankruptcy  of  one  partner,  that  the  right  of  the  joint  creditors  can 
attach  as  a  quasi  lien  upon  the  partnership  effects,  as  a  derivative,  sub- 
ordinate right,  under  and  through  the  lien  and  equities  of  the  partners. 
Ibid.  29. 

11.  In  equity,  in  case  of  insolvency  or  death  of  a  partner,  thus  termi- 
nating the  partnership,  the  joint  creditors  are  entitled  to  a  priority  of 
payment  out  of  the  joint  fund,  and  the  separate  creditors  to  a  like  pri- 
ority out  of  the  separate  property  of  the  partners,  unless  specific  liens 
have  been  acquired  on  the  respective  classes  of  property.  But  in  case 
of  a  surplus  in  either  fund,  not  subject  to, any  specific  lien,  creditors 
of  the  other  class  may  participate  in  such  surplus.    Ibid.  29. 

12.  One  partner  can  not,  as  against  his  copartners,  give  to  his  indi- 
vidual creditor,  by  mortgage,  pledge,  or  otherwise,  a  specific  lien  upon 
his  interest  in  the  firm  property,  to  the  exclusion  of  creditors  of  the 
firm  who  have  not  acquired  such  a  lien.    Ibid.  29. 

13.  Nor  can  a  judgment  creditor  of  one  partner,  by  a  levy  upon 
the  debtor's  interest  in  the  firm  property,  acquire  a  lien  superior  to  the 
rights  of  the  other  partners,  or  of  the  partnership  creditors.  Such  a 
levy  would  only  operate  to  give  a  lien  prior  to  that  of  other  separate 
creditors  of  the  individual  partners  upon  their  respective  portions  of 
the  fund  remaining  after  the  payment  of  firm  debts,  and  satisfying  the 
claims  of  other  partners.    Ibid.  29. 

14.  Where  a  person  becomes  a  member  of  a  firm,  purchasing  an 
interest  in  a  mill  and  the  ground  upon  which  it  stands,  and  there  is  a 
prior  incumbrance  by  mortgage  upon  the  premises,  which  the  former 
owners  agreed  to  remove,  and  also  a  mechanic's  lien  of  which  the  pur- 
chasing partner  had  no  notice,  the  real  estate  becomes  partnership 
property,  and  upon  an  adjustment  of  the  rights  of  the  partners,  and 
partnership  creditors,  and  creditors  of  individual  partners,  the  purchas- 
ing partner,  as  against  the  separate  creditors  of  the  partners,  will  be 
considered  a  creditor  of  the  firm,  and  as  such,  entitled  to  be  reimbursed 
out  of  the  joint  fund,  to  the  exclusion  of  such  separate  creditors,  to  the 
extent  of  those  prior  liens  which  had  been  satisfied  on  a  sale  of  the 
firm  property.    Ibid.  29. 

PASSENGERS. 
On  railroads. 

Must  be  given  proper  time  to  leave  the  train.    See  RAILROADS,  1. 
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PAUPERS. 
Parent  and  child. 

Children  must  support  their  infirm  and  indigent  parents — construction 
of  the  pauper  act.    See  PARENT  AND  CHILD,  4. 

PAYMENT. 

When  availing  as  a  defense. 

Where  a  note,  which  has  been  paid  by  a  surety,  is  delivered  back  to  the 
payee  to  be  collected  from  the  principal.    See  ASSIGNMENT,  3,  4. 

PENALTY. 
Action  of  debt  therefor. 

1.  Presence  of  defendant  not  essential.  Where  a  party  was  arrested 
in  an  action  of  debt  for  a  penalty  for  an  alleged  violation  of  a  town 
ordinance,  and  gave  a  bond  for  his  appearance  on  being  allowed  a  con- 
tinuance, it  was  held  to  be  error  to  dismiss  the  suit  because  he  did  not 
appear,  inasmuch  as  the  court  could  have  proceeded  to  final  judgment 
as  well  in  the  absence  of  the  defendant  as  when  he  was  present. 
Maguire  et  al.  v.  Town  of  Xenia,  299. 

PENAL  BONDS. 
Form  of  judgment  upon  them. 

And  extent  of  recovery.    See  JUDGMENTS,  1  to  7. 

PERISHABLE  PROPERTY. 
What  constitutes.    See  CARRIERS,  1. 

PLEADING. 
Of  the  declaration. 

1.  Description  of  instalment  sued  upon.  In  pleading  written  instru- 
ments, they  may  be  described  according  to  their  legal  effect.  Curry  et 
al.  v.  The  People,  use,  etc.  263. 

2.  In  suit  against  a  part  of  several  obligors  in  an  administrator's  bond. 
Under  the  sixty-ninth  section  of  the  statute  of  wills,  suits  on  adminis- 
trator's bonds  may  be  against  all  or  any  one  or  more  of  the  obligors 
named  therein ;  so  in  an  action  on  such  bond  signed  by  four  parties, 
and  but  two  are  sued,  it  is  only  necessary  to  describe  it  in  the  declara- 
tion as  having  been  executed  by  the  defendants,  that  being  the  legal 
effect  given  to  the  bond.    Ibid.  263. 

3.  Construction  of  a  count — whether  upon  a  bond  with  a  condition. 
The  first  count  in  a  declaration  in  debt  described  the  instrument  sued  on 
as  the  writing  obligatory  of  the  defendant,  sealed  with  his  seal,  whereby 
he  acknowledged  himself  to  be  held  and  firmly  bound  unto  the  plaintiff 
in  a  certain  sum  of  money :    Held,  the  count  declared  upon  a  bond  single 
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for  the  payment  of  money,  and  not  upon  a  bond  with  a  condition.  Nor 
did  the  count  show  the  bond  was  taken  by  the  plaintiff  in  an  official 
capacity,  so  it  did  not  fall  within  the  rule  that,  in  an  action  on  an  official 
bond,  the  condition  must  be  set  out  and  breaches  assigned.  Foltz  v. 
Stevens,  180. 

4.  Declaring  on  official  bond — misjoinder  of  counts.  Another  count 
in  the  same  declaration  described  the  bond  sued  upon  as  the  writing 
obligatory  of  the  defendant,  whereby  he  acknowledged  himself  bound 
unto  the  plaintiff,  "  constable  of  Jasper  county,"  with  a  condition  that 
the  defendant  should,  on  a  certain  day,  "deliver  to  the  said  constable, 
or  to  such  other  officer  as  might,  by  law,  be  entitled  to  receive  the  same," 
certain  property  which  had  been  levied  on  under  execution  against  a 
third  person,  and  placed  in  the  custody  of  defendant  as  a  bailee.  It  was 
held,  this  count  did  not  declare  upon  an  official  bond  running  to  the 
plaintiff  and  his  successors  in  office,  and  hence  there  was  no  misjoinder 
of  this  count  with  the  former,  which  was  upon  a  bond  single  for  the 
payment  of  money.     Ibid.  180. 

5.  In  declaring  upon  a  constable's  bond  given  by  reason  of  an  order 
of  the  proper  court,  because  a  former  bond  had  become  insufficient,  it 
is  not  necessary  to  set  out  such  order  in  the  declaration ;  it  is  enough 
to  set  out  the  bond.  McElhanon  et  al.  v.  The  County  Court  of  Wash- 
ington Co.  use,  etc.  163. 

6.  In  an  action  against  a  municipal  corporation,  for  injury  from 
defective  highways.  In  an  action  against  an  incorporated  town,  to  recover 
damages  for  injuries  received  by  the  plaintiff,  by  reason  of  a  defective 
bridge  within  the  corporate  limits  of  the  towTn,  it  was  alleged  in  the 
declaration  that  the  town  had  power  to  levy  and  collect  a  tax,  and  to 
require  labor  to  keep  its  streets,  alleys  and  roads  in  repair,  and  that  it 
was  the  duty  of  the  town  to  exercise  such  power  during  the  year  1868, 
and  to  keep  its  highways  in  repair,  and  also  to  keep  said  bridge  in 
repair,  alleging  the  injury  was  received  on  a  particular  day  in  that  year : 
Held,  on  motion  in  arrest  of  judgment,  the  averment  as  to  the  time 
when  the  duty  of  keeping  the  bridge  in  repair  rested  upon  the  town, 
was  sufficient.  The  averment  that  the  duty  existed  during  the  year, 
embraced  the  day  the  accident  occurred.  Pres.  and  Trustees  of  the 
Town  of  Mechanicsburg  v.  Meredith,  84. 

7.  And  the  power  to  keep  the  bridge  in  repair  would  be  inferred, 
especially  after  verdict,  under  the  averment  that  it  was  the  duty  of  the 
town  so  to  do.  After  verdict,  it  will  be  intended  that  every  essential 
fact  alleged  in  the  declaration,  or  fairly  to  be  implied  from  what  is 
alleged,  was  established  on  the  trial  So  the  averment  of  the  existence 
of  the  duty  will  be  aided  after  verdict,  by  the  inference  that  the  duty 
would  not  have  been  imposed  unless  the  power  was  conferred.   Ibid.  84 
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PLEADING.     Continued. 
When  the  plaintiff  must  declare  specially. 

8.  A  recovery  can  not  be  had  in  an  action  for  money  had  and 
received,  on  a  special  contract,  the  breach  of  which  is  the  gravamen  of 
the  action.    Russell  et  al.  v.  Gillmore,  147. 

9.  So  there  can  be  no  recovery  in  an  action  of  general  indebitatus 
assumpsit  where  the  claim  is  upon  a  warranty  of  a  chattel,  for  such  a 
declaration  would  not  apprise  the  defendant  of  the  matter  he  is  to 
defend.  In  such  case,  the  plaintiff  should  count  specially  on  the  con- 
tract.   Ibid.  147. 

10.  In  suit  against  school  directors,  on  a  promissory  note.  See 
PLEADING  AND  EVIDENCE,   11. 

11.  In  suit  upon  a  bond  executed  by  school  directors.  See  PLEADING 
AND  EVIDENCE,  12,  13. 

Special  plea. 

12.  Amounting  to  general  issue.  It  is  proper  to  sustain  a  demurrer 
to  a  special  plea  which  amounts  only  to  the  general  issue.  The  Wig- 
gins Ferry  Co.  v.  Blake?nan,  201. 

Where  the  facts  alleged  therein  were  given  in  evidence  under  the  general 
issue.    See  PLEADING  AND  EVIDENCE,  9. 
What  must  be  specially  pleaded. 

Failure  of  consideration.    See  PLEADING  AND  EVIDENCE,  10. 
Plea  in  abatement.    See  ABATEMENT,  1. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Must  correspond.  On  a  bill  filed  to  enjoin  the  collection  of  a  judg- 
ment, on  the  allegation  that  the  judgment  was  satisfied  by  the  convey- 
ance to  the  plaintiff  of  a  certain  town  lot,  and  the  deed  given  in  evidence 
described  a  different  lot,  it  was  held,  as  the  allegation  and  proof  in  respect 
to  the  description  of  the  lot  conveyed,  did  not  correspond,  the  relief 
sought  could  not  be  granted.     Wise,  Admr.  v.  Twiss,  Admr.  301. 

2.  Waiver  of  variance,  by  failure  to  object  to  testimony.  See  PRAC- 
TICE, 2. 

Evidence  under  the  common  counts. 

3.  Judgment — original  consideration.  The  original  consideration  upon 
which  a  judgment  has  been  rendered  can  not  be  recovered  under  the 
common  counts ;  for  that  consideration  is  merged  in  and  extinguished 
by  the  judgment.     Runnamaker  v.  Cordray,  303. 

4.  The  record  of  a  judgment  is  not  evidence  to  support  the  money 
counts  in  an  action  of  debt.  It  is  not  evidence  of  money  had  and 
received,  loaned,  paid  out  and  expended,  or  of  an  account  stated. 
Ibid.  303. 
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PLEADING  AND  EVIDENCE.     Continued. 
Recovery  under  the  common  counts. 

5.  Or  whether  the  plaintiff  must  declare  specially.  See  PLEAD- 
ING, 8,  9. 

Evidence  under  the  general  issue. 

6.  In  an  action  on  the  case  against  the  owners  of  a  ferry  boat,  to 
recover  for  injuries  alleged  to  have  been  received  by  f,he  plaintiff  while 
on  such  boat,  by  reason  of  the  negligence  and  unfitness  of  the  defend- 
ants' servants  thereon,  it  was  held,  to  be  competent  for  the  defendants 
to  prove,  under  the  general  issue,  that  at  the  time  of  the  alleged  injury 
the  plaintiff  was  an  employee  of  the  defendants  on  such  boat,  and  any 
injury  he  received  was  by  reason  of  his  own  negligence  as  well  as  that 
of  his  fellow-servants  in  that  employment.  The  Wiggins  Ferry  Co.  v. 
Blakeman,  201. 

7.  The  defendants  could  also  prove,  under  the  general  issue,  that  the 
plaintiff  was  their  servant  on  the  boat  at  the  time  he  was  injured,  and 
that  neither  the  defendants  nor  their  servants  were  guilty  of  gross  neg- 
ligence in  respect  thereto.    Ibid.  201. 

8.  Also,  it  was  allowable  for  the  defendants  to  prove,  under  the  gen- 
eral issue,  that  the  plaintiff  was  an  employee  of  the  defendants  on  such 
boat  at  the  time  he  received  the  injuries  complained  of,  and  well  know- 
ing the  habits  and  capacity  of  his  fellow-servants,  never  gave  any  notice 
thereof  to  the  defendants.    Ibid.  201. 

Special  plea. 

9.  Where  the  facts  alleged  therein  were  given  in  evidence  under  general 
issue.  The  assignment  of  error  on  the  ruling  of  the  court  sustaining  a 
demurrer  to  a  special  plea  will  not  be  considered  where  the  defendant 
on  the  trial  gave  in  evidence  under  the  general  issue  all  the  facts  alleged 
in  such  plea.    Reichert  v.  Kcerner  et  al.  306. 

Failure  of  consideration. 

10.  How  availed  of.  A  failure  of  consideration  can  be  shown  only 
under  a  plea  setting  up  such  failure,  total  or  partial,  as  the  case  may  be. 
Johnson  v.  Wilson,  419. 

Suit  against  school  directors. 

11.  On  a  promissory  note — pleading  and  proofs.  In  an  action  against 
school  directors  in  their  corporate  capacity  to  recover  the  amount  of  a 
note  executed  by  them,  the  declaration  should  show  an  indebtedness 
contracted  in  the  manner  and  for  the  purpose  authorized  by  the  statute, 
and  on  the  trial,  proof  should  be  made  of  these  facts ;  the  note  would 
then  be  admissible  in  evidence  as  tending  to  show  the  amount  of  money 
loaned,  but  would  not,  of  itself,  prove  a  liability.    School  Directors  v. 

,  287. 


12.    In  suit  upon  a  bond  against  school  directors.    A  party  seeking  to 
charge  school  directors,  in  their  corporate  capacity,  on  a  bond  executed 
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PLEADING  AND  EVIDENCE. 
Suit  against  school  directors.     Continued. 

by  them,  must  aver  in  his  declaration  and  prove  upon  the  trial,  facts 
which  show  it  was  issued  within  the  powers  given  them  by  the  statute. 
School  Directors  v.  Taylor,  289. 

13.  So  a  declaration  in  a  suit  on  such  bond  which  fails  to  aver  that 
the  bond  was  given  under  authority  of  a  vote  of  the  people  for  one  of 
the  purposes  named  in  the  statute  is  insufficient.    Ibid.  289. 

POLICE  MAGISTRATE. 
Giving  bond  on  continuance. 

Power  of  police  magistrate.    See  CONTINUANCE,  1. 

POWERS. 

Power  op  sale  in  a  mortgage. 

Whether  revoked  by  death  of  the  mortgagor.    See  MORTGAGES,  3. 
Married  women — wliether  bound  thereby.    Same  title,  1. 

PRACTICE. 
Time  op  taking  certain  objections. 

1.  Time  of  objecting  to  depositions.  Objections  to  depositions  should 
be  taken  and  disposed  of  before  the  trial  of  the  cause,  so  that,  if  defec- 
tive, the  party  taking  them  may  have  an  opportunity  to  remedy  the 
defects,  and  for  such  purpose  to  ask  a  continuance.  Toledo,  Wabash  & 
Western  Railway  Go.  v.  Baddeley,  20. 

2.  Objection  to  testimony.  In  an  action  for  the  use  of  a  creditor, 
upon  an  administrator's  bond,  the  claim  was  described  in  the  declara- 
tion as  having  been  allowed  in  the  probate  court  in  favor  of  such  credi- 
tor, when  the  record  given  in  evidence  showed  the  allowance  was  in 
favor  of  another  person  for  the  use  of  the  creditor :  Held,  that  while 
there  might  be  a  technical  variance,  it  was  waived  by  a  failure  to  object 
to  the  testimony  on  the  trial.     Curry  et  al.  v.  The  People,  use,  etc.  263. 

Testimony  improperly  admitted. 

3.  In  what  mode  to  avoid  its  effect.  Where  the  plaintiff  gives  in  evi- 
dence matters  which  present  an  issue  wholly  different  from  that  the 
jury  were  impanelled  to  try,  and  the  defendant  is  fearful  of  the  effect 
of  such  objectionable  testimony,  he  should  move  its  exclusion,  instead 
of  endeavoring  to  counteract  its  influence  upon  the  jury  by  the  intro- 
duction of  improper  evidence  on  the  same  subject,  and  thereby  place 
in  peril  a  verdict  in  his  favor  by  reason  of  the  error  thus  committed  at 
his  instance.    Both  v.  Smith,  432. 
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PRACTICE.     Continued. 
In  case  of  several  defendants. 

4.  Judgment  must  be  against  all  or  none.  In  actions  on  contracts 
against  two  or  more,  and  all  are  served  with  process,  judgment  must  be 
rendered  against  all  or  none.     Faulk  v.  Kellums,  189. 

5.  Exception  to  the  rule.  The  exception  to  this  rule  is  where  the 
defense  is  personal,  as  infancy,  bankruptcy,  and  the  like.    Ibid.  189. 

6.  So  in  an  action  on  a  contract  against  two  defendants,  where  both 
are  served  with  process  and  but  one  pleads  to  the  action,  it  is  improper 
to  enter  judgment  against  the  party  pleading,  and  not  against  his 
co-defendant.  The  latter  should  be  defaulted,  when  the  same  jury 
could  assess  the  damages  against  him,  and  so  final  judgment  be  entered 
against  both  defendants.    Ibid.  189. 

7.  For  an  exception  to  this  rule,  under  act  of  1869.  See  JUDG- 
MENTS, 10. 

"Who  may  open  and  conclude  a  case. 

8.  In  an  action  of  assumpsit,  the  defendant  admitted  the  plaintiff's 
account,  but  claimed  he  had  paid  it  before  suit  was  brought ;  this  was 
the  only  issue  between  the  parties :  Held,  the  defendant,  having  pre- 
sented the  issue,  held  the  affirmative,  and  that  it  was  error  for  the  court 
to  refuse  him  the  right  to  open  and  conclude  the  case  to  the  jury,  but 
not  sufficient,  of  itself,  to  reverse  a  judgment  when  a  fair  trial  had  been 
had  upon  the  merits  and  on  proper  instructions.  Huddle  v.  Martin 
et  al.  258. 

Questions  of  law  or  fact. 

9.  Waiver  of  rights  under  contract.  Where  the  defendant  in  an 
action  for  work  and  labor,  seeks  to  defend  on  the  ground  that  the  work 
was  so  unskillfully  and  negligently  done  that  he  has  suffered  damage 
by  reason  thereof,  it  is  improper  for  the  court  to  instruct  the  jury  that 
the  presence  of  the  defendant  while  the  work  was  being  done,  and  his 
failure  to  complain  at  the  time,  amounted  to  a  waiver  of  such  defense. 
The  effect  of  those  facts,  if  they  existed,  should  be  determined  by  the 
jury,  not  by  the  court.     Garfield  v.  Huls  et  al.  427. 

10.  WJiether  a  chattel  mortgage  is  proved  to  have  been  duly  acknowl- 
edged and  recorded,  is  a  question  of  law  for  the  court,  and  should  not 
be  submitted  to  a  j  ury.     Bailey  v.  Godfrey  et  al.  507. 

11.  Variance  between  allegations  and  proofs — who  to  decide.  In  the 
introduction  of  written  evidence,  it  is  the  duty  of  the  court  to  deter- 
mine whether  it  varies  from  the  pleadings  under  which  it  is  offered. 
And  it  is  error  for  the  court  to  leave  such  question  to  the  jury.  Oxley 
et  al.  v.  Storer,  159. 

Stay  of  proceedings. 

On  reversal  of  judgment.     See  MOTION,  1. 
Practice  in  criminal  cases.    See  CRIMINAL  LAW,  12. 
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PRACTICE  IN  THE  SUPERIOR  COURT  OF  CHICAGO. 

TRIAL  OP  CAUSES  OUT  OF  THEIR  ORDER. 

1.  The  thirty-seventh  rule  of  the  Superior  Court  of  Chicago,  allow- 
ing cases  ex  contractu,  upon  certain  conditions,  to  be  tried  out  of  their 
regular  order  upon  the  docket,  "  unless  it  shall  be  made  to  appear  to 
the  court,  by  affidavit  of  facts  in  detail,  that  the  defense  is  made  in  good 
faith,"  means  something  more  than  that  the  defendant  shall,  in  good 
faith,  make  such  defense  as  will  simply  put  the  plaintiff  upon  proof  of 
his  case.     Titsworth  v.  Hyde  et  al.  386. 

2.  So  where  the  facts  stated  in  the  affidavit  of  the  defendant  showed 
that  he  really  had  no  legal  defense  to  the  suit,  the  affidavit  was  held 
insufficient  under  the  rule.    Ibid.  386. 

3.  Legality  of  such  rule.  On  the  objection  that  this  rule  is  in  contra- 
vention of  the  ninth  section  of  the  practice  act,  which  requires  civil 
causes  to  be  docketed  in  the  order  in  which  they  shall  be  commenced, 
etc.  it  was  considered  that  the  case  of  Wallbaum  v.  Haskin,  49  111.  315, 
settled  the  question  in  favor  of  the  power  of  the  court  to  adopt  the  rule. 
Ibid.  386. 

4.  Under  that  rule  it  is  held,  the  only  question  to  be  determined,  is, 
the  face  of  the  pleadings  presenting  a  legal  defense,  whether  the  defense 
is  set  up  in  good  faith.     Booth  v.  Storrs  et  al.  472. 

5.  And  the  failure  of  the  defendant  to  verify  his  special  plea,  by  his 
own  affidavit,  when  the  plea  is  of  a  nature  not  required  by  law  to  be  so 
verified,  is  not  a  good  and  sufficient  cause  for  directing  the  case  to  be 
tried  out  of  its  order,  within  the  meaning  of  the  special  practice  act,  the 
court,  in  such  case,  having  no  power  to  require  it.    Ibid.  472. 

PRACTICE  IN  THE  SUPREME  COURT. 
Error  will  not  always  reverse. 

1.  Refusal  to  permit  a  defendant,  who  holds  the  affirmative  of  the  issue, 
to  open  and  conclude  the  case.    See  PRACTICE,  8. 

Amended  bill  of  exceptions. 

2.  Whether  it  will  be  considered.  See  EXCEPTIONS  AND  BILLS 
OF  EXCEPTIONS,  5. 

PRE-EMPTION. 
Entry  of  government  lands. 

1.  Who  ma§  decide  as  to  their  validity.  Under  the  pre-emption  laws 
passed  by  congress,  the  land  officers  have,  by  implication,  the  right  to 
decide  all  cases  of  contested  pre-emption,  so  far  as  they  depend  upon 
the  fact  of  prior  settlement,  and  their  finding  in  that  regard,  has  been 
held  conclusive  by  the  courts,  on  the  ground  that  such  officers,  in  these 
proceedings,  act  in  a  quasi  judicial  capacity,  and  within  the  scope  of 
their  authority.    Bobbins  v.  Bunn  et  al.  48. 
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PRE-EMPTION.    Entry  of  government  lands.     Continued. 

2.  And  the  land  officers  having  the  power  to  adjudicate  upon  the 
facts  which  give  a  pre-emption  right,  they  have  the  power  when  the 
right  is  contested  by  a  person  claiming  under  a  private  entry,  as  well  as 
when  both  claim  under  pre-emptions.    Bobbins  v.  Bunn  et  al.  48. 

3.  On  the  other  hand,  when  such  officers  have  undertaken  to  cancel 
a  patent  or  a  certificate  of  entry,  for  which  a  purchaser  has  paid  his 
money,  either  at  their  discretion,  or  under  some  pretended  regulation 
of  the  department  which  the  law  did  not  authorize,  or  under  some 
clearly  erroneous  construction  of  the  laws  of  congress,  the  courts  have 
held  themselves  not  bound  by  such  acts  of  the  officers  of  the  land  depart- 
ment, because  they  were  not  exercising  a  judicial  function  within  the 
limits  prescribed  by  law.    Ibid.  48. 

4.  So  where  a  party  purchased  a  tract  of  land  at  a  government  land 
sale,  receiving  the  usual  certificate  of  purchase,  and  subsequently  another 
was  allowed  to  enter  the  same  land  as  a  pre-emptor,  the  former  contested 
the  pre-emption  claim  before  the  register  and  receiver,  who  held  the 
claim  good,  and  the  first  purchaser  appealed  to  the  commissioner  of  the 
general  land  office,  who  ordered  the  entry  of  the  pre-emptor  to  be  can- 
celed, and  at  once  issued  a  patent  to  the  contestant.  The  party  claiming 
the  pre-emption  then  appealed  to  the  secretary  of  the  interior,  who 
reversed  the  decision  of  the  commissioner,  decided  the  pre-emption  claim 
to  be  valid,  and  ordered  the  patent  issued  to  the  first  purchaser  to  be  can- 
celed :  Held,  in  a  suit  between  those  claiming  under  the  respective  par- 
ties, that  the  decision  of  the  land  officers  was  final,  upon  the  right  of 
pre-emption,  so  far  as  it  depended  upon  the  fact  of  settlement.    Ibid.  48. 

Right  op  pre-emptor  to  convey. 

5.  Before  receiving  a  patent.  Under  that  clause  of  the  twelfth  sec- 
tion of  the  pre-emption  law  of  1841,  which  declares  that  all  assignments 
and  transfers  of  the  right  thereby  secured,  prior  to  the  issuing  of  the 
patent,  shall  be  null  and  void,  it  is  only  the  assignment  or  transfer  of 
the  right  of  pre-emption  which  was  prohibited — it  was  not  the  design 
of  the  act  to  prohibit  the  sale  of  land  entered  under  a  pre-emption  claim, 
after  the  entry  was  made,  and  before  the  patent  was  issued.    Ibid.  48. 

6.  So  a  mortgage  executed  by  a  party  who  had  entered  the  mort- 
gaged premises  as  a  pre-emptor,  before  he  received  a  patent  therefor, 
was  held  not  to  be  within  the  prohibition,  and  was  not  void  uJfier  that 
act.    Ibid.  48. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  Jurisdiction  of  the  person — presumption  in  favor  of  courts  of  gen- 
eral jurisdiction.    See  JURISDICTION,  4. 

2.  Jurisdiction  of  the  person — presumption  from  recitals  on  magis- 
trate's docket.    See  JURISDICTION,  3. 
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PRESUMPTIONS.     Of  law  and  fact.     Continued. 

3.  Assignment  of  note,  without  date — presumed  to  be  endorsed  before 
maturity.     See  ASSIGNMENT,  15. 

4.  Wliere  a  constable's  bond  icas  executed  after  twenty  days  from  his 
election — presumption  that  it  was  given  because  a  former  bond  was  insuf- 
ficient.    See  CONSTABLE'S  BOND,  1. 

5.  In  support  of  an  assessment  of  damages  on  dissolution  of  injunc- 
tion— presumption  can  not  aid  the  absence  of  evidence  from  the  record. 
See  INJUNCTIONS,  3. 

PROCESS. 

Service  of  process. 

1.  In  chancery.  In  a  suit  in  chancery  against  an  infant  not  named, 
and  another,  the  return  on  the  summons  showed  service  by  "leaving a 
true  copy  of  the  within  for  the  infant  not  yet  named,  with  a  white  per- 
son over  the  age  of  fourteen  years,  at  the  usual  place  of  abode  of  said 
infant,  first  explaining  the  contents  of  this  writ:"  Held,  this  did  not 
show  proper  service  as  to  the  infant.  It  did  not  show  that  the  person 
with  whom  the  copy  was  left  was  a  member  of  the  family  in  which  the 
infant  dwelt,  nor  that  the  contents  of  the  paper  were  explained  to  such 
person.     Fischer  v.  Fischer,  231. 

Service  of  process  upon  infants. 

2.  Necessity  thereof.    See  INFANTS,  2. 

In  suits  before  justices. 

3.  When  an  alias  summons  may  issue.  See  JUSTICES  OF  THE 
PEACE,  1,  2. 

PROMISSORY  NOTES. 

What  constitutes. 

1 .  Or  whether  an  instrument  is  a  mere  statement  of  account.  An  action 
was  brought  upon  a  writing  as  follows:  "I  owe  the  estate  of  Zenas 
Warden  $190.15.  May  13,  1863."  It  appeared  the  party  whose  name 
was  signed  thereto  had  been  in  the  habit  of  giving  similar  papers  to 
those  who  had  accounts  with  him,  as  statements  merely  of  their  accounts, 
and  not  as  promissory  Viotes,  and  as  there  was  no  payee  named,  it  was 
inferred  the  writing  was  intended,  not  as  a  promissory  note,  but  only 
as  a  statement  of  the  balance  of  his  account  at  that  time  with  the  estate 
of  Warden,  and  it  was  given  effect  accordingly.  Bowles,  Admx.  v. 
Lambert  et  al.  Admrs.  237. 

School  directors. 

2.  Of  their  power  to  execute  promissory  notes.  See  SCHOOL  DIREC- 
TORS, 1,  3. 
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PURCHASERS. 
Equitable  interest  in  land. 

1.  Purchaser  of  the  legal  title — of  his  liability  to  the  holder  of  the 
equitable  interest.     See  EQUITABLE  RIGHTS,  1. 

Purchaser  at  administrator's  sale. 

2.  How  far  protected.  Where  an  action  of  ejectment  was  brought  against 
a  tenant  in  possession,  whose  landlord  was  dead,  and  the  administrator 
of  the  deceased  had  notice  of  the  pendency  of  the  suit,  it  was  held,  that 
if  the  administrator  could  be  regarded  as  ever  having  been  the  land- 
lord of  such  tenant,  he  ceased  to  be  so  after  the  sale  of  the  premises  by 
him  as  administrator,  and  notice  to  him  could  in  no  way  prejudice  the 
rights  of  a  purchaser  at  such  sale  previous  to  the  commencement  of  the 
suit.     Oetgen  v.  Boss  et  al.  79. 


RAILROADS. 
Passengers. 

1.  Must  have  proper  time  to  leave  a  railroad  train.  Railroad  compa- 
nies must  afford  a  reasonable  time  to  passengers,  whether  young  or  old, 
to  leave  the  cars  in  safety,  and  if  the  time  tables  do  not  allow  sufficient 
tune  for  this  purpose,  and  an  injury  is  thereby  occasioned,  the  company 
will  be  liable  therefor.  But  the  age  or  decrepitude  of  a  passenger  will 
not  determine  the  time  of  the  stoppage  of  a  train  on  its  arrival  at  a  sta- 
tion.    Toledo,  Wabash  &  Western  Railway  Co.  v.  Baddeley,  20. 

Fencing  railroads. 

2.  Negligence — liability  for  injury  to  stock.  "See  NEGLIGENCE,  1 
to  5. 

Delivery  of  goods  beyond  their  own  lines. 

3.  Liability  of  carriers  in  respect  thereto,  and  of  contracts  limiting  their 
common  law  liability.    See  CARRIERS,  9  to  14. 

RECOUPMENT. 
When  allowable. 

1.  As  between  lessor  and  lessee.  In  an  action  by  a  lessee  against  the 
lessor,  it  appeared  the  subject  of  the  lease  was  a  coal  mine,  and  the  les- 
sor, under  a  provision  in  the  lease,  had  resumed  possession  of  the  leased 
property  before  the  end  of  the  term,  for  non-payment  of  rent,  and 
because  the  mine  was  not  being  worked  to  his  satisfaction.  The  lessee 
sued  to  recover  for  certain  mining  tools  and  other  property  belonging 
to  him,  which  were  taken  by  the  lessor  when  he  terminated  the  lease, 
and  also  for  the  erection  of  a  blacksmith  shop  and  other  buildings : 
Held,  the  defendant  in  the  action,  the  lessor,  could  recoup  in  this  suit 
such  damages  as  he  had  sustained  by  reason  of  the  mine  having  been 
unskillfully  worked  by  the  lessee,  in  violation  of  the  covenants  in  the 
lease,  it  being  regarded  that  the  subject  matter  of  the  plaintiff's  claim 
arose  out  of  the  lease.     Williams  v.  Schmidt,  205. 
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RECOUPMENT.     When  allowable.     Continued. 

2.  Nor  would  this  right  of  recoupment,  as  against  the  plaintiff,  who 
was  the  sole  lessee,  be  affected  by  the  fact,  that  after  taking  the  lease, 
the  lessee  had  associated  others  with  him  in  working  the  mine,  as  he  was 
liable,  under  his  covenants,  for  injury  to  the  property,  whether  occa- 
sioned by  himself  or  by  those  connected  with  him  in  the  business. 
Williams  v.  Schmidt,  205. 

Of  work  improperly  done. 

3.  Damages  resulting  therefrom  may  he  deducted  from  tlie  price  agreed 
to  be  paid  for  the  work.     See  CONTRACTS,  2,  3. 

REDEMPTION. 
From  sale  under  decree  to  enforce  vendor's  lien. 

1.  Time  allowed  for  redemption.  Where  a  vendor's  lien  is  reserved 
by  express  contract  between  the  parties,  and  it  is  sought  by  bill  in 
chancery  to  subject  the  land  to  the  payment  of  the  purchase  money,  it 
is  no  objection  that  the  decree  allows  only  thirty  days  for  the  payment 
of  the  money  before  a  sale  shall  be  had,  because,  the  lien  arising  by 
contract,  it  is  in  the  nature  of,  if  not  a  mortgage,  and  the  defendant  is 
allowed  to  make  redemption  at  any  time  within  twelve  months  after 
the  sale.     Carpenter  et  al.  v.  Mitchell.  127. 


RELEASE. 
Release  of  surety.    See  SURETY,  1. 

RELEASE  OF  ERRORS. 
Injunction. 

1.  An  injunction  sued  out  to  enjoin  the  sale  of  property  which  has 
been  levied  on  under  execution  at  law,  upon  grounds  independent  of 
the  validity  of  the  judgment,  does  not  operate  to  release  the  errors  in 
the  proceedings  in  which  the  judgment  was  rendered,  as  would  be  the 
case  where  the  injunction  has  reference  to  the  judgment  itself.  Fahs 
et  al.  v.  Roberts  et  al.  192. 

REMEDIES. 
Against  a  common  carrier. 

1.  Who  delivers  goods  to  a  wrong  person,  by  mistake.   See  TROVER,  1. 
Debtor  of  a  garnishee. 

2.  Of  remedy  against  him.  See  GARNISHMENT,  1.  CHAN- 
CERY, 18. 

Against  a  married  woman. 

3.  To  enforce  the  payment  of  purchase  money  of  land.  See  MAR- 
RIED WOMEN,  7,  8. 

Of  an  equitable  title  to  land. 

4.  Remedy  in  chancery,  not  in  ejectment.    See  EJECTMENT,  1. 
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KEMEDIES.     Continued.  . 
Equitable  interest  in  real  estate. 

5.  Remedy  of  the  owner  thereof  against  a  party  holding  the  legal  title. 
See  EQUITABLE  RIGHTS,  1. 

Against  purchaser  of  chattels  from  mortgagor. 

6.  Remedy  of  the  mortgagee.    See  TROVER,  2,  3,  4. 
Reversal  of  judgment. 

Remedy  as  to  pending  levy.     See  MOTION,  1. 
Pauper  act. 

Support  of  infirm  and  indigent  parents  by  their  children — remedy  under 
the  pauper  act.    See  PARENT  AND  CHILD,  4. 
Ex  turpi  causa  non  oritur  actio     See  ACTIONS,  1. 

REPLEVIN. 
By  vendor  against  purchaser. 

1.  Rescinding  contract  of  sale — placing  purchaser  in  statu  quo.  "Where 
a  sewing  machine  was  sold,  and  delivered  to  the  purchaser,  a  part  of 
the  price  being  paid  in  hand  and  the  balance  to  be  paid  in  instalments, 
the  vendor  can  not  maintain  replevin  for  the  machine,  upon  the  refusal 
of  the  purchaser  to  make  further  payment  on  the  ground  the  machine 
was  not  such  as  he  contracted  for,  without  refunding  the  money  already 
paid.     Hamilton  v.  The  Singer  Manufac.  Go.  370. 

2.  Demand  and  refusal.  Nor  could  the  action  be  maintained  with- 
out a  demand  made  by  the  plaintiff  and  a  refusal  by  the  defendant  to 
return  the  machine.    Ibid.  370. 

Replevin  bond. 

3.  Rs  requisites.  It  is  essential  to  the  validity  of  a  replevin  bond 
that  the  name  of  the  defendant  in  the  suit  appear  therein ;  being  defect- 
ive in  that  regard  it  is  a  nullity,  and  the  omission  can  not  be  supplied 
by  averment  or  otherwise.    Arter  et  al.  v.  The  People,  use,  etc.  228. 

RESCISSION  OF  CONTRACTS.    See  CONTRACTS,  10,  11. 

RESPONDEAT  SUPERIOR. 
Negligence  of  a  contractor. 

1.  Liability  therefor.  The  owner  of  a  building  employed  a  carpen- 
ter to  do  carpenter  work  and  a  mason  to  do  mason  work  thereon,  and 
while  one  of  the  men  employed  by  the  mason,  in  the  performance  of  his 
duties  in  the  line  of  his  employment,  was  ascending  a  ladder  which  had 
been  erected  by  the  carpenter,  the  ladder  gave  way  by  reason  of  its 
defective  construction,  and  the  man  fell  to  the  ground,  receiving  inju- 
ries from  which  he  died :  Held,  in  an  action  against  the  owner,  by  the 
father  of  the  person  injured,  to  recover  damages  for  his  death,  alleged 
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RESPONDEAT  SUPERIOR 
Negligence  of  a  contractor.  Continued. 
to  have  been  occasioned  by  the  negligence  of  the  carpenter  in  the  con- 
struction of  the  ladder,  there  was  no  cause  of  action  shown,  it  not 
appearing  it  was  the  duty  of  the  carpenter,  in  the  course  of  his  employ- 
ment as  such,  to  build  this  ladder  for  the  masons  to  use,  or  that  he  was 
specifically  employed  by  the  owner  to  build  it.  Mercer  v.  Jackson,  397. 
2.  Although  the  carpenter  may  have  made  the  ladder  "  for  the  pur- 
pose of  enabling  all  the  men  working  on  the  building  to  climb  up  to  the 
different  parts  thereof,"  still,  it  not  appearing  it  was  any  part  of  his 
employment  as  a  carpenter,  to  make  ladders  for  any  body  but  himself, 
the  owner  could  not  be  held  liable  for  injury  resulting  to  the  masons 
from  their  defective  construction.  If  the  mason  chose  to  employ  the 
carpenter  to  make  ladders  for  him,  or  to  use  those  made  by  the  carpen- 
ter for  the  common  use  of  all,  he  should  look  to  the  carpenter  for  dam- 
ages from  defects,  not  to  the  owner  of  the  building.    Ibid.  397. 

REVERSAL  OF  JUDGMENT. 
Remedy  as  to  pending  levy.    See  MOTION,  1. 

REVOCATION. 
Power  of  sale  in  a  mortgage. 

Whether  revoked  by  the  death  of  the  mortgagor.    See  MORTGAGES,  3. 

RIGHT  OF  PROPERTY,  TRIAL  OF.     See  TRIAL  OF  RIGHT  OF 
PROPERTY. 

RIGHT  OF  WAY. 
Condemning  right  of  way. 

1.  For  a  railroad — what  facts  to  be  considered  in  estimating  damages 
and  benefits.  In  estimating  the  damages  and  benefits  to  result  from  the 
construction  and  use  of  a  railroad  over  land  which  has  been  condemned 
for  that  purpose,  under  the  act  of  1852,  the  jury  are  not  confined  to  the 
consideration  of  the  state  of  facts  as  they  existed  at  the  time  the  land 
was  taken,  but  may  consider  the  subject  in  the  light  of  the  facts  as  they 
exist  at  the  time  of  the  trial.  Hayes  v.  The  Ottawa,  Oswego  &  Fox  River 
Valley  Railroad  Co.  373. 

2.  So  a  stipulation  voluntarily  entered  into  by  the  railroad  company, 
to  the  effect  that  they  would  erect  a  depot  uponf  their  roacl,  near  to  the 
land  in  respect  to  which  the  inquiry  of  damages  and  benefits  is  being 
made,  is  admissible  in  evidence  on  behalf  of  the  company,  upon  such 
inquiry,  although  the  location  of  the  depot  at  that  point  had  not  been 
determined  upon  until  the  time  of  the  trial.    Ibid.  373. 

39— 54th  III. 
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RIGHT  OF  WAY.    Condemning  right  of  way.     Continued. 

3.  The  question  whether  the  company  would  be  bound  by  the  stipu- 
lation to  locate  the  proposed  depot  at  the  place  indicated,  is  not  one 
affecting  its  admissibility.  The  jury  could  judge,  from  all  the  evidence, 
whether  it  would  be  located  at  that  or  a  more  remote  point,  and  deter- 
mine its  effect  upon  the  value  of  the  land  accordingly.  Hayes  v.  The 
Ottawa,  Oswego  &  Fox  Biter  Y alley  Railroad  Co.  373. 

Evidence. 

4.  Opinions  of  witnesses.  Upon  such  an  inquiry,  respecting  the 
question  of  damages  and  benefits,  the  opinions  of  witnesses  are  admis- 
sible, as  to  the  benefit  which  would  probably  result  to  land  by  the  loca- 
tion of  a  railroad  depot  within  a  certain  distance  of  it.    Ibid.  373. 

Compensation  and  benefits. 

5.  In  fixing  the  compensation  to  the  owner  of  land  condemned  for 
the  right  of  way  for  a  railroad,  under  the  act  of  1852,  he  must  be  paid, 
in  money  alone,  the  full  value  of  the  land  taken,  irrespective  of  any 
benefits  or  advantages  which  may  result  to  his  remaining  land  from 
the  construction  and  use  of  the  road.    Ibid.  373. 

6.  But  in  estimating  and  assessing  his  damages  by  reason  of  the 
construction  and  use  of  the  road,  apart  from  the  question  of  the  value 
of  the  land  taken,  such  benefits  and  advantages  are  then  to  be  taken 
into  consideration  and  estimated.    Ibid.  373. 

7.  Former  decision.  The  decision  in  the  case  of  The  Alton  &  San- 
gamon Railroad  Go.  v.  Carpenter,  14  111.  190,  holding  a  different  rule  in 
regard  to  compensation  being  made  in  benefits,  was  made  under  another 
statute — the  act  of  March  3,  1845 — and  does  not  control  the  construc- 
tion of  the  act  of  1852  on  that  subject.    Ibid.  373. 

Verdict. 

8.  Its  requisites  in  such  case.  The  verdict  upon  such  a  trial,  under 
the  act  of  1852,  should  find  the  compensation  and  the  damages  sepa- 
rately.   Ibid.  373. 

RIPARIAN  OWNERS.    See  WATER  COURSES. 

RULES  OF  COURT.    See  PRACTICE  IN  THE  SUPERIOR  COURT 
OF  CHICAGO. 

SALES. 
Sale  of  personal  property. 

1.  What  is  requisite,  to  pass  title.  As  between  the  parties  to  a  con- 
tract of  sale,  of  personal  property,  a  delivery  of  the  goods  is  unneces- 
sary to  render  the  contract  binding.  And  the  property  may  remain 
with  the  vendor  any  length  of  time  if  the  vendee  takes  it  into  possession 
before  any  lien  attaches  to  it  while  in  the  hands  of  the  vendor,  provided 
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SALES.     Sale  of  personal  property.     Continued. 

the  transaction  between  vendor  and  vendee  is  bona  fide.    Frost  v.  Wood- 
ruff, 155. 

2.  In  the  sale  of  personal  property,  so  long  as  anything  remains  to 
be  done  to  complete  the  contract,  such  as  ascertaining  quantity,  or 
delivering  possession,  the  title  does  not  pass.     Ibid.  155. 

3.  So  where  a  party  contracted  for  the  purchase  of  a  lot  of  cord 
wood  before  it  was  all  cut,  the  wood  to  be  measured  and  delivered 
by  the  choppers  when  they  had  finished  chopping,  it  was  held,  the 
measurement  was  requisite  to  passing  the  title,  and  until  such  measure- 
ment, the  wood  was  subject  to  seizure  and  sale  under  execution  against 
the  vendor.    Ibid.  155. 

4.  Delivery  of  possession.  The  rule  is,  that  a  purchaser  of  personal 
property,  in  order  to  acquire  title  as  against  creditors  of  the  vendor  or 
purchasers  without  notice,  must  rednce  it  to  actual  possession  before 
their  rights  attach.    Lewis  et  al.  v.  Swift,  436. 

Sale  in  partition. 

5.  Must  follow  the  decree.    See  PARTITION,  2. 
Sales  upon  credit. 

6.  Under  power  of  sale  in  a  mortgage.     See  MORTGAGES,  6,  7,  8. 

SCHOOL  DIRECTORS. 
Of  their  powers. 

1.  To  execute  promissory  notes.  The  power  given  to  school  directors, 
by  the  statute  of  1865,  upon  a  vote  of  the  people,  to  borrow  money  for 
certain  purposes  and  issue  bonds  therefor,  can  not  be  enlarged  by  con- 
struction or  implication  so  as  to  authorize  them  to  execute  promissory 
notes,  which,  in  themselves,  would  be  binding  on  the  district.  School 
Directors  v.  Sippy,  287. 

2.  Pleading  and  evidence,  in  such  case.  See  PLEADING  AND 
EVIDENCE,  11,  12,  13. 

Of  their  powers. 

3.  To  purchase  school  house  sites  and  to  borrow  money  to  build  school 
houses.  School  directors  have  no  power,  under  the  statute,  to  purchase 
a  school  house  site,  or  to  borrow  money  to  erect  a  school  house,  except 
upon  a  vote  of  the  people  of  the  district  first  being  had  for  that  pur- 
pose. Therefore,  the  directors  can  not  give  their  promissory  notes  for 
such  consideration,  so  as  to  bind  the  district,  unless  the  vote  has  been 
taken.    School  Directors  v.  Miller,  338. 

Of  their  liability. 

4.  As  individuals.  Where  school  directors  execute  a  promissory 
note  in  their  individual  names,  for  a  purpose  connected  with  schools, 
but  not  authorized  by  a  vote  of  the  people  as  required  by  law,  a  remedy 
at  law  exists  against  the  directors,  upon  the  note,  as  individuals.  Ibid. 
338. 
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SCHOOL  DIRECTORS.     Continued. 
Liability  over,  of  the  school  district. 

5.  It  may  be,  in  such  case,  that  the  school  district  would  be  liable 
over  to  the  persons  who  signed  the  note,  on  their  showing  that  the 
avails  were  appropriated  to  the  legitimate  school  purposes  of  the  dis- 
trict.   School  Directors  v.  Miller,  338. 

SCHOOL  TAX.    See  TAXES,  10. 

SERVICE  OF  PROCESS. 
In  chancery.    See  PROCESS,  1. 

SET  OFF. 
Subject  matter  of  set  off. 

1.  Unadjusted  items.  In  an  action  by  one  partner  upon  a  promissory 
note  executed  to  him  "by  his  copartner,  it  appeared  there  was  an  omis- 
sion, by  mistake,  of  some  items  of  account  in  the  settlement  upon 
which  the  note  was  given :  Held,  even  if  such  omitted  items  could  be 
adjusted  in  an  action  at  law,  proof  of  them  would  be  admissible  only 
as  showing  a  failure  of  consideration,  and  not  as  a  set  off.  Johnson  v. 
Wilson,  419. 

SOUTHERN  ILLINOIS  NORMAL  UNIVERSITY. 
Compensation  of  the  trustees. 

In  attending  upon  a  trial  in  relation  thereto.    See  INJUNCTIONS,  5. 

SPARTA,  COURT  OF  COMMON  PLEAS  OF. 
Its  territorial  jurisdiction.    See  JURISDICTION,  2. 

STATUTES. 
Construction  of  acts  of  congress. 

1.  Authority  of  Federal  and  State  courts.  In  construing  an  act  of  con- 
gress, its  force  and  effect,  the  supreme  court  of  the  United  States  is  the 
highest  and  most  authoritative  tribunal  known  to  our  laws,  and  its 
decisions  in  that  regard  must  override  those  of  the  supreme  court  of  a 
State  on  the  same  subject.    McGoon  et  al.Y.  Shirk,  409. 

Statutes  construed. 

2.  Married  women — what  will  constitute  their  separate  property,  under 
the  act  of  1861.  Haines  et  al.  v.  Haines,  74.  See  MARRIED  WOMEN, 
lto4. 

3.  Married  women — of  their  power  to  purchase  property  and  create 
indebtedness  therefor,  under  act  of  1861.  Carpenter  et  al.  v.  Mitchell,  127. 
See  MARRIED  WOMEN,  6. 
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STATUTES.    Statutes  construed.     Continued. 

4.  Married  women — wlien  liable  for  costs,  under  acts  of  1861  and  1869. 
Musgrave  v.  Musgrave,  186.     See  MARRIED  WOMEN,  9. 

5.  Witnesses — competency — under  act  of  1867.  Fischer  v.  Fischer, 
231,  and  Freeman  v.  The  People,  162.    See  WITNESSES,  1,  2. 

6.  Forcible  detainer — by  whom  it  may  be  maintained,  under  act  of  1861. 
Pensoneau  v.  Heinrich,  271.  See  FORCIBLE  ENTRY  AND 
DETAINER,  1. 

7.  Demand,  in  forcible  detainer — when  it  must  be  made,  under  act  of 
1845.  Doran  v.  Gillespie,  366.  See  FORCIBLE  ENTRY  AND 
DETAINER,  3. 

8.  Condemning  right  of  way  for  a  railroad — of  compensation  and  bene- 
fits— construction  of  the  act  of  1852.  Hayes  v.  The  Ottawa,  Oswego  & 
Fox  River  Valley  Railroad  Co.  373.    See  RIGHT  OF  WAY,  5,  6,  7. 

9.  Paupers — duty  of  children  to  support  their  infirm  and  indigent 
parents.  Construction  of  the  pauper  act.  Mercer  v.  Jackson,  397.  See 
PARENT  AND  CHILD,  4. 

10.  Recovery  against  a  part  of  several  defendants — in  actions  ex  con- 
tractu. Construction  of  act  of  1869.  Garretson  v.  Strawn,  402.  See 
JUDGMENTS,  10,  11. 

11.  Justices  of  the  peace — continuance  for  want  of  service  and  issue  of 
alias  summons.  Construction  of  act  of  1857.  Bell  v.  Dart,  526.  See 
JUSTICES  OF  THE  PEACE,  1. 

12.  Criminal  law — effect  of  legislation  subsequent  to  commission  of  an 
offense — construction  of  acts  of  1867  and  1869  concerning  capital  punish- 
ment.   Mingia  v.  The  People,  274.    See  CRIMINAL  LAW,  11. 

13.  Assessment  of  damages  on  dissolution  of  injunction — when  suggest- 
ions in  writing  required,  under  act  of  1861.  Forth  et  al.  v.  Town  of 
Xenia,  210.     See  INJUNCTIONS,  2. 

14.  Affidavits,  on  motion  to  dissolve  injunction — at  what  time  tliey  may 
be  filed.  The  thirteenth  section  of  the  chapter  entitled  "  Ne  exeat  and 
injunctions,"  construed  in  Hummert  v.  Schwab  et  al.  142.  See  INJUNC- 
TIONS, 1. 

15.  Pre-emptor — of  his  right  to  convey,  under  t?ie  twelfth  section  of  the 
act  of  congress  of  1841,  on  that  subject.     See  PRE-EMPTION,  5,  6. 

16.  School  directors — of  their  power  to  execute  promissory  notes,  under 
act  of  1865.  School  Directors  v.  Sippy,  287.  See  SCHOOL  DIREC- 
TORS, 1. 

17.  Parties — who  may  sue  in  qui  tarn  action  against  a  railroad  com- 
pany— construction  of  act  of  1869.  Illinois  Central  Railroad  Co.  v. 
Herr,  356.    See  PARTIES,  1,  2. 
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STATUTE  OF  FRAUDS. 
Promise  to  pay  the  debt  of  another. 

1.  A  had  secured  a  contract  for  the  building  of  a  house.  B  took 
the  contract  from  him  at  a  certain  price,  agreeing,  verbally,  to  pay  for 
some  hauling  of  materials  for  the  building,  which  had  been  done  by 
third  parties  for  A :  Held,  in  an  action  by  one  of  those  who  had  done 
the  hauling,  against  B,  the  promise  of  B  was  not  within  the  statute  of 
frauds,  which  requires  a  promise  to  answer  for  the  debt  of  another  to 
be  in  writing.    Babbermann  v.  Wiskamp,  179. 

STAY  OF  PROCEEDINGS. 
On  reversal  of  judgment.    See  MOTION,  1. 

STIPULATED  DAMAGES. 
When  they  begin  to  accrue. 

1.  Construction  of  a  lease.  Where  a  lease  provided  for  a  surrender 
by  the  lessee  of  different  portions  of  the  premises  at  different  times, 
and,  without  adverting  to  such  provision,  contained  a  covenant  that 
the  lessee  should  pay  fifty  dollars  per  day,  as  stipulated  damages,  for 
every  day  he  should  hold  over  after  the  termination  of  his  lease,  it  was 
held,  that,  as  the  provision  as  to  damages  was  highly  penal,  and  the 
lease  admitted  of  two  constructions  as  to  the  time  when  they  would 
begin  to  accrue,  they  would  not  be  considered  as  commencing  until  the 
time  when  the  entire  premises  were  to  be  surrendered.  Klingle  v.  Bit- 
ter, 140. 

SUPERIOR  COURT  OF  CHICAGO. 
Practice  therein.    See  PRACTICE  IN  THE  SUPERIOR  COURT 
OF  CHICAGO. 

SUPPLEMENTAL  BILL.    See  CHANCERY,  6. 

SURETY. 

Release  of  surety. 

1.  Taking  further  security.  The  mere  taking  of  further  security 
from  the  principal  in  a  bond,  by  the  obligee,  will  not  operate  to  release 
a  surety  on  the  bond.     Oxley  et  al.  v.  Storer,  159. 

Surrender  of  principal. 

2.  Where  a  party  was  arrested  for  an  alleged  violation  of  a  town 
ordinance,  it  was  held  that  the  police  magistrate  before  whom  the  pro- 
ceeding was  pending  had  no  power  to  exact  a  bond  from  the  defendant 
for  his  appearance,  on  granting  him  a  continuance ;  but  conceding  such 
a  bond  to  be  operative,  the  sureties  thereon  could  discharge  themselves 
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by  surrendering  the  principal  according  to  the  exigencies  of  their  under- 
taking. And  when  the  principal  is  thus  surrendered,  and  the  attention 
of  the  magistrate  called  thereto,  it  is  immaterial  whether  the  magistrate 
accept  the  surrender  or  not.    Maguire  et  al.  v.  The  Town  of  Xenia,  299. 

TAXES. 
Opportunity  to  object  to  assessments. 

1.  Bights  of  tax  payers.  Where  the  charter  of  a  city  requires  the 
city  council  to  fix  a  time  for  hearing  objections  to  an  assessment,  the 
mere  designation  of  the  time  for  such  purpose  will  not  satisfy  the 
requirements  of  the  law,  but  the  persons  having  the  power  to  hear  and 
determine  the  objections  should  be  in  attendance.  City  of  Nashville  v. 
Weiser  et  al.  246. 

2.  In  this  case,  the  city  council,  at  a  meeting  previous  to  the  time 
fixed  for  hearing  objections,  had  raised  the  assessment,  and  yet  failed  to 
appear  at  the  time  designated,  thereby  depriving  tax  payers  of  any 
opportunity  of  being  heard.  This  omission  of  duty  deprived  the  city 
of  the  right  to  have  a  judgment  for  unpaid  taxes  on  such  assessment. 
Ibid.  246. 

3.  And  where  the  law  designates  a  newspaper  in  which  notice  of 
the  time  fixed  for  hearing  objections  to  an  assessment  shall  be  published, 
a  neglect  of  duty  in  that  regard  is  in  violation  of  the  rights  of  the  tax 
payer.      Ibid.  246. 

4.  Duty  of  assessor.  It  is  the  duty  of  an  assessor  of  property  for 
taxation  to  inform  the  tax  payer  of  the  valuation  put  upon  his  property, 
in  order  that,  if  it  be  too  high,  he  may  appeal  to  the  proper  authority 
to  reduce  it.     Ibid.  246. 

5.  Waiver  of  right  to  object.  A  tax  payer  does  not  waive  his  right  to 
object  that  he  has  been  afforded  no  proper  opportunity  to  be  heard 
respecting  the  fairness  of  an  assessment,  merely  by  appearing  in  court 
and  resisting  the  entering  of  a  judgment  against  his  property,  upon 
such  assessment,  but  he  may  urge  the  want  of  such  opportunity  as  a 
reason  why  the  judgment  should  not  be  entered.    Ibid.  246. 

Taxation  by  counties. 

6.  Control  thereof  by  the  county  court — who  may  challenge  their  action 
in  that  regard.  To  the  county  court  is  entrusted  by  law  the  exclusive 
power  over  the  county  revenues,  and  their  collection,  and  if,  in  their 
judgment,  a  tax  which  has  been  ordered  is  found  to  be  unnecessary, 
they  have  the  right  to  rescind  the  order  and  arrest  the  collection  of  the 
tax.  The  People  ex  rel.  Chase  v.  County  Court  of  Mucoupin  County  et 
al.  217. 

7.  So  where  a  county  court  had  ordered  a  tax  for  several  specific 
purposes  named  in  the  order,  which  had  been  extended  upon  the  col- 
lector's book  accordingly,  and  the  successors  in  office  of  such  county 
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court  ascertained  that  the  indebtedness,  for  the  payment  of  which  one 
of  the  specified  items  of  tax  was  ordered,  had  been  satisfied,  it  was  com- 
petent for  the  court  to  rescind  the  order  of  their  predecessors,  so  far  as 
they  found  the  purpose  thereof  had  been  subserved.  T lie  People  ex  r el. 
Chase  v.  Comity  Court  of  Macoupin  County  et  at.  217. 

8.  And  the  mere  fact  that  a  person  is  a  tax  payer  and  a  resident  in 
the  county  in  which  such  tax  was  ordered,  will  not  authorize  him  to 
insist  that  the  order  directing  the  collection  of  a  tax  for  a  specific  pur- 
pose shall  be  restored,  and  the  tax  collected,  when  there  is  no  longer 
any  necessity  for  collecting  such  tax.    Ibid.  217. 

9.  And  where  a  county  court  ordered  a  tax  for  several  specific  pur- 
poses, a  certain  rate  for  each  separate  purpose,  and  among  them  a  tax 
was  ordered  for  the  purpose  of  paying  the  interest  which  should  accrue 
for  the  current  year  on  a  certain  class  of  bonds  which  had  been  issued 
by  the  county,  and  sufficient  for  that  purpose,  a  holder  of  any  such 
bond  can  not  complain  that  the  county  court  have  arrested  the  collec- 
tion of  some  of  the  items  of  such  tax  not  embraced  in  that  intended  to 
pay  the  interest  on  the  bonds.    Ibid.  217. 

School  tax. 

10.  Power  of  school  directors  without  a  vote  of  the  people.  Under  the 
forty-fourth  section  of  the  school  law  of  1865,  school  directors  may 
levy  a  tax  of  one  per  cent  upon  property  in  the  district,  for  school  pur- 
poses, without  being  specially  authorized  so  to  do  by  a  vote  of  the 
people ;  but  a  tax  levied  by  the  directors  for  the  purpose  of  building  a 
school  house,  without  a  vote  of  the  people  favorable  to  such  purpose 
being  first  had,  as  required  in  section  forty-eight  of  that  act,  is  unau- 
thorized and  illegal.  Mt.  Carbon  Coal  &  Railroad  Co.  et  al.  v.  Blanch- 
ard  et  al.  241. 

TENDER. 
At  what  time  tender  may  be  made. 

1.  A  debtor  may,  even  after  suit  is  brought,  and  at  any  time  before 
the  trial,  make  a  sufficient  tender  and  relieve  himself  from  future  costs. 
Sweetland  v.  Tuthill,  215. 

2.  But  in  such  a  case,  he  should  tender  a  sum  sufficient  to  cover  all 
that  the  creditor  then  has  a  right  to  recover,  whether  of  debt,  interest 
or  costs,  and  if  he  tenders  less,  the  tender  is  not  good,  and  the  plaintiff 
would  be  entitled  to  recover  costs.    Ibid.  215. 

Verdict  for  less  than  the  sum  tendered. 

3.  A  debtor  tendered  his  creditor  a  certain  sum  as  the  amount  due, 
which,  being  refused,  was  deposited  in  court.  Upon  a  trial  by  jury,  a 
verdict  was  rendered  for  a  less  sum,  when  the  court  ordered  the  residue 
to  be  refunded  to  the  defendant :  Held,  this  was  error,  the  defendant 
having,  by  tendering  the  sum,  admitted  it  was  due.    Ibid.  215. 
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TRADE  MARK. 
Definition  thereof. 

1.  A  trade  mark  is  the  name,  symbol,  figure,  letter,  form  or  device, 
adopted  and  used  by  a  manufacturer  or  merchant  in  order  to  designate 
the  goods  he  manufactures  or  sells,  and  distinguish  them  from  those 
manufactured  or  sold  by  another,  to  the  end  that  they  may  be  known 
in  the  market  as  his,  and  thus  enable  him  to  secure  such  profits  as 
result  from  a  reputation  for  superior  skill,  industry  and  enterprise. 
Candee,  Swan  &  Co.  v.  Deere  &  Co.  439. 

Requisites  of  a  trade  mark. 

2.  A  trade  mark  must  be  so  clear  and  well  defined  as  to  give  notice 
to  others,  and  must  not  be  deviated  from  at  the  suggestion  of  whim  or 
caprice.    Ibid.  439. 

3.  It  must  be  attached  to  the  article  manufactured,  in  such  a  way  as 
to  be  reasonably  durable  and  visible.  The  mere  declaration  of  a  person, 
however  long  and  however  extensively  published,  that  he  claims  prop- 
erty in  a  word,  as  his  trade  mark,  can  not  even  tend  to  make  it  his 
property.  It  is  the  actual  use  of  the  trade  mark,  affixed  to  the  merchan- 
dise of  the  manufacturer,  and  this  alone,  which  can  impart  to  it  the 
element  of  property.    Ibid.  439. 

4.  So  where  a  manufacturer  of  plows  at  Moline,  Illinois,  claimed 
as  a  trade  mark  the  words  "  Moline  Plow,"  which  he  used  in  his  circu- 
lars, price  lists  and  advertisements,  but  did  not  plafie  them  upon  the 
articles  manufactured,  it  was  held,  this  requisite  being  absent,  he  had  no 
such  exclusive  right  to  their  use  as  would  prevent  other  manufacturers 
of  plows  at  that  place  from  employing  them  in  the  same  mode.  Ibid. 
439. 

In  what  it  may  consist. 

5.  Moreover,  the  plows  in  reference  to  which  the  words  "  Moline 
Plow"  were  used,  being  manufactured  in  the  town  of  Moline,  the 
words  were  regarded  as  a  generic  term,  and  as  indicating  the  place  at 
which  they  were  made,  and  no  property  could  be  acquired  in  words  of 
that  character,  as  constituting  a  trade  mark,  to  the  exclusion  of  others 
in  their  use  in  connection  with  plows  made  by  them  at  the  same  place. 
Ibid.  439. 

6.  One  manufacturer  of  an  article  at  a  particular  town,  whose  wares 
have  gained  celebrity,  can  not  appropriate  as  his  own,  to  the  exclusion 
of  every  other  person  in  the  same  place,  the  name  of  the  place,  and  thus 
prevent  him  from  designating  his  manufactures  as  of  the  place  where 
they  were  actually  made.    Ibid.  439. 

7.  So  where  a  manufacturer  of  plows  at  the  town  of  Moline,  had 
been  accustomed  to  brand  or  stencil  upon  the  beams  of  his  plows, 
under  his  name,  the  words  "  Moline,  111."  and  subsequently  another 
manufacturer  of  plows  in  the  same  place,  branded  plows  which  he 
manufactured  there,  under  his  own  name,  with  the  same  words,  "  Moline, 
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111."  it  was  held  there  was  no  violation  of  any  right  in  the  former, 
because  he  could  not  acquire  any  property  in  those  words  which  only 
indicated  the  place  at  which  the  plows  were  made.  Candee,  Swan  &  Co. 
v.  Deere  &  Co.  439. 

8.  The  name  and  address  of  the  manufacturer,  combined,  may  con- 
stitute a  trade  mark  which  will  entitle  him  who  adopts  it  to  protection 
in  its  exclusive  use,  but  neither  the  name  nor  the  address,  singly,  will 
suffice  to  be  effectual  for  protection — both  must  be  used.    Ibid.  439. 

9.  And  it  has  been  held  that  where  a  place  has  become  noted  by 
reason  of  the  excellence  of  an  article  manufactured  there,  another  per- 
son may  choose  such  place  for  the  manufacture  of  the  same  article,  for 
the  reason  the  name  has  become  known  in  the  markets,  and  with  the 
intention  of  introducing  that  name  as  a  part  of  the  description  of  him- 
self and  his  goods.    Ibid.  439. 

AS  TO  THE  USE  OP  LETTERS  AND  FIGURES. 

10.  Although  by  the  long  continued  use  of  certain  letters,  figures, 
words,  m?rks  or  symbols,  which  do  not,  of  themselves,  and  were  not 
designed  to  indicate  the  origin  or  ownership  of  the  goods  to  which  they 
are  attached,  but  only  to  designate  the  nature,  kind  or  qualit}*-  of  the 
different  varieties  of  the  article,  and  because  so  marked  the  goods  have 
become  known  as  those  of  the  manufacturer  who  first  used  them,  such 
fact  can  not  alter  the  original  meaning  of  the  words  or  symbols,  or  the 
intent  with  which  they  were  first  used,  as  denoting  the  name  of  the 
thing,  or  its  general  or  relative  quality,  or  take  from  others  the  right  to 
employ  them  in  the  same  sense.     Ibid.  439. 

11.  So  where  a  manufacturer  of  plows  placed  upon  them,  for  the 
purpose  of  designating  the  size,  shape  and  quality  of  the  different  plows 
upon  which  they  were  respectively  branded,  the  letters  and  figures  in 
their  combinations  as  follows:  "A  No.  1,  A  X  No.  1,  No.  1,  X  No.  1, 
No.  3,  and  B  No.  1,"  it  was  7ield,  he  had  no  exclusive  right  to  their  use 
for  such  purpose,  but  they  could  be  used  by  any  other  manufacturer  of 
plows,  in  the  same  combinations,  to  indicate  like  varieties  of  the  same 
article.    Ibid.  439. 

Character  of  imitation  prohibited. 

12.  A  similarity  between  two  trade  marks  used  by  different  manu- 
facturers for  their  goods,  although  of  such  a  character  as  to  induce  a 
belief  in  the  mind  of  the  public  that  they  belong  to,  and  designate  the 
goods  of  the  same  manufacturer  or  trader,  is  not,  of  itself,  sufficient 
ground  for  a  prohibition  of  the  use  of  such  trade  mark  by  him  who  did 
not  first  adopt  it.  That  similarity,  to  entitle  the  originator  to  the  pro- 
tection of  the  law,  must  be  such  as  to  amount  to  a  false  representation, 
not  alone  that  the  two  articles  bear  the  same  origin,  but  that  the  goods 
to  which  the  simulated  mark  is  attached  are  the  manufacture  of  him 
who  first  appropriated  the  trade  mark.  In  this  consists  the  essence  of 
the  wrong  done.    Ibid.  439. 
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13.  In  this  case  the  party  alleging  a  violation  of  his  trade  mark 
upon  plows  manufactured  by  him  at  the  town  of  Moline,  Illinois,  had 
branded  or  stenciled  on  the  beams,  the  words,  "  John  Deere,"  in  large, 
heavy  capitals,  in  black  paint,  on  the  segment  of  a  circle,  with  the 
words,  "Moline,  111."  in  a  straight  horizontal  line  underneath,  in  smaller 
capitals  in  like  black  paint,  with  a  dash  or  nourish  between  them.  The 
brand  or  mark  upon  the  other  plows,  which  constituted  the  alleged 
violation,  was  this :  the  words  "Candee,  Swan  &  Co."  in  smaller  capital 
letters,  on  a  segment  of  a  circle  at  least  two  inches  longer  than  that  of 
"John  Deere,"  and  the  address,  "Moline,  111."  in  still  smaller  capital 
letters,  on  a  straight,  horizontal  line  underneath,  and  a  dash  between 
them:  Held,  that  while  there  was  some  resemblance  between  these 
brands,  there  was  no  such  similarity  as  would  show  that  "Candee, 
Swan  &  Co."  intended  thereby  to  sell  their  plows  as  plows  manufac- 
tured by  "John  Deere."     Candee,  Swan  &  Co.  v.  Deere  &  Co.  439. 

Degree  of  proof  required. 

14,  Where  a  person  seeks  to  establish  a  trade  mark,  the  proof  must 
be  clear,  leaving  the  question  beyond  a  reasonable  doubt.    Ibid.  439. 

TRESPASS. 
Whether  it  will  lie. 

1.  For  injury  done  by  stock  of  a  third  person.  In  an  action  of  tres- 
pass, to  recover  damages  for  injury  done  to  plaintiff's  crops,  by  reason 
of  the  horses  and  mules  of  defendant  being  breachy  and  entering  the 
plaintiff's  fields,  and  thereby  letting  others  in  not  owned  by  him,  it  was 
lield,  the  defendant  was  not  liable,  in  that  form  of  action,  for  injury 
occasioned  by  the  stock  not  his  own,  unless  they  were,  at  the  time, 
under  his  management  and  control.  '  Durham  v.  Goodwin,  469. 

Trespass  upon  land. 

2.  Who  may  maintain  an  action  therefor.  Although  the  land  of  a 
party  still  in  the  occupancy  thereof,  has  been  sold  under  execution,  and 
the  title  passed  to  the  purchaser  thereunder,  still,  that  does  not  author- 
ize a  stranger,  in  no  way  connected  with  such  title,  going  upon  the 
land  and  cutting  timber,  and  if  he  does  so,  the  former  owner,  still  in 
possession,  may  maintain  trespass  against  him.    Wiggins  v.  Chance,  175. 

TRIAL  OF  RIGHT  OF  PROPERTY. 
Its  object  and  effect. 

1.  The  object  of  a  trial  of  the  right  of  property,  under  the  statute, 
is  merely  to  furnish  an  indemnity  to  the  officer  in  case  he  disposes  of 
the  property  in  conformity  with  the  verdict ;  but  the  officer  may,  not- 
withstanding a  verdict  for  the  claimant,  retain  and  sell  the  property  at 
his  peril,  if  he  choose  to  do  so,  though,  in  such  case,  the  only  safe 
course  for  the  officer  is  to  surrender  it.    Foltz  v.  Stevens,  181. 
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2.  Property  in  hands  of  bailee.  Where  an  officer  has  levied  an  exe- 
cution upon  personal  property,  and  placed  the  same  in  the  hands  of  a 
third  person  merely  as  a  bailee,  the  fact  that  a  person  other  than  the 
defendant  in  execution  procures  a  trial  of  the  right  of  property  to  be 
had,  under  the  statute,  which  results  in  favor  of  the  claimant,  will  not 
justify  such  bailee  in  refusing  to  deliver  the  property  to  the  officer  who 
placed  it  in  his  custody,  according  to  the  terms  of  the  bailment.  Foltz 
v.  Stevens,  181. 

3.  In  such  case,  the  finding  on  the  trial  of  the  right  of  property 
would  not  authorize  the  bailee  to  surrender  the  property  to  the  claim- 
ant, but  he  should,  notwithstanding  such  finding,  return  the  property 
to  the  officer.    Ibid.  181. 

TROVER. 
When  it  will  lie. 

1.  An  action  of  trover  will  lie  against  a  carrier,  who,  by  mistake, 
delivers  goods  to  a  wrong  person.  Illinois  Central  Railroad  Co.  v. 
Parks,  294. 

2.  Against  a  purchaser  of  chattels  from  a  mortgagor.  Although  a 
mortgagee  of  chattels  may  never  have  had  actual  possession  of  the 
mortgaged  property,  the  mortgage  providing  that  the  mortgagor  might 
retain  the  possession,  yet,  where  the  mortgage  also  provides  that,  should 
the  mortgagee  at  any  time  feel  himself  "  unsafe  or  insecure,"  he  may 
take  immediate  possession  of  the  property,  wherever  it  can  be  found,  a 
right  to  the  immediate  possession  will  accrue  to  the  mortgagee  at  any 
time  he  may  elect  to  assert  it ;  so  that  if  the  mortgagor  should  sell  the 
property,  without  the  knowledge  of  the  mortgagee,  the  latter  may 
maintain  an  action  of  trover  against  the  purchaser  therefor.  Bailey  v. 
Godfrey  et  al.  507. 

3.  In  this  case  the  remedy  was  given  against  a  purchaser,  who 
bought  the  property  from  the  mortgagor  in  a  county  other  than  that 
in  which  the  mortgage  was  executed  and  recorded,  to  which  it  was 
removed  from  the  latter  county  without  the  knowledge  of  the  mort- 
gagee. It  was  held,  that  whoever  purchased  from  the  mortgagor,  took 
the  property  with  constructive  notice  of  the  rights  of  the  mortgagee. 
Ibid.  507. 

4.  In  such  case  it  is  not  essential  to  the  right  of  recovery,  that  the 
mortgagee  should  show  that  other  property  embraced  in  the  mortgage, 
besides  that  in  respect  to  which  the  action  was  brought,  was  insufficient 
to  satisfy  the  mortgage  debt,  or  that  he  had  been  unable  to  reduce  such 
remaining  property  to  possession.    Ibid.  507. 
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TROVER.     Continued. 
Extent  of  recovery. 

5.  In  such  case.  Though  the  defendant  may  plead,  in  reduction  of 
the  mortgagee's  special  interest  in  the  property,  that  other  property 
was  embraced  in  the  mortgage,  which  the  mortgagee  has  reduced  to 
possession,  in  reduction  of  his  mortgage  debt,  the  extent  of  recovery  in 
such  case  being,  the  amount  of  the  mortgage  indebtedness.  Bailey  v. 
Godfrey  et  al.  507. 

VANDALIA,  CITY  OF. 

Of  elections  therein. 

For  town  officers.    See  ELECTIONS,  1,  2. 


VARIANCE. 
Between  allegations  and  proofs. 

Who  to  decide— court  or  jury.    See  PRACTICE,  11. 
Between  a  judgment  and  execution  docket. 

As  to  amount — effect  upon  title  derived  under  the  judgment.  See  EVI- 
DENCE, 22. 

VENDOR'S  LIEN.    See  LIEN,  4,  5,  6. 

VERDICT. 
May  be  put  in  form  by  the  court. 

1.  It  is  competent  for  the  court  to  give  proper  form  to  the  rinding 
of  a  jury,  in  their  presence,  and  with  their  assent,  and  even  without 
such  assent.     Faulk  v.  Kellums,  189. 

Condemning  right  of  way. 

2.  Requisites  of  the  verdict.    See  RIGHT  OF  WAY,  8. 

VOID  AND  VOIDABLE. 
Establishment  of  a  highway. 

Where  the  order  omits  to  prescribe  the  width  of  the  road — not  a  nullity. 
See  HIGHWAYS,  4  to  7. 
Sale  of  homestead  under  execution. 
When  void.    See  HOMESTEAD,  1. 

WAIVER. 
Variance  between  allegations  and  proofs. 

Waiver  thereof  by  neglect  to  object  to  testimony       See  PRACTICE,  2. 
Waiver  of  rights  under  contract. 

Question  of  fact,  not  of  law.    See  PRACTICE,  2. 
Waiver  of  vendor's  lien.    See  LIEN,  5. 
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TRIAL  OF  RIGHT  OF  PROPERTY. 

Its  object  and  effect.     Continued. 

2.  Property  in  hands  of  bailee.  Where  an  officer  has  levied  an  exe- 
cution upon  personal  property,  and  placed  the  same  in  the  hands  of  a 
third  person  merely  as  a  bailee,  the  fact  that  a  person  other  than  the 
defendant  in  execution  procures  a  trial  of  the  right  of  property  to  be 
had,  under  the  statute,  which  results  in  favor  of  the  claimant,  will  not 
justify  such  bailee  in  refusing  to  deliver  the  property  to  the  officer  who 
placed  it  in  his  custody,  according  to  the  terms  of  the  bailment.  Foltz 
v.  Stevens,  181. 

3.  In  such  case,  the  finding  on  the  trial  of  the  right  of  property 
would  not  authorize  the  bailee  to  surrender  the  property  to  the  claim- 
ant, but  he  should,  notwithstanding  such  finding,  return  the  property 
to  the  officer.    Ibid.  181. 

TROVER. 
When  it  will  lie. 

1.  An  action  of  trover  will  lie  against  a  carrier,  who,  by  mistake, 
delivers  goods  to  a  wrong  person.  Illinois  Central  Railroad  Co.  v. 
Parks,  294. 

2.  Against  a  purchaser  of  chattels  from  a  mortgagor.  Although  a 
mortgagee  of  chattels  may  never  have  had  actual  possession  of  the 
mortgaged  property,  the  mortgage  providing  that  the  mortgagor  might 
retain  the  possession,  yet,  where  the  mortgage  also  provides  that,  should 
the  mortgagee  at  any  time  feel  himself  "  unsafe  or  insecure,"  he  may 
take  immediate  possession  of  the  property,  wherever  it  can  be  found,  a 
right  to  the  immediate  possession  will  accrue  to  the  mortgagee  at  any 
time  he  may  elect  to  assert  it ;  so  that  if  the  mortgagor  should  sell  the 
property,  without  the  knowledge  of  the  mortgagee,  the  latter  may 
maintain  an  action  of  trover  against  the  purchaser  therefor.  Bailey  v. 
Godfrey  et  al.  507. 

3.  In  this  case  the  remedy  was  given  against  a  purchaser,  who 
bought  the  property  from  the  mortgagor  in  a  county  other  than  that 
in  which  the  mortgage  was  executed  and  recorded,  to  which  it  was 
removed  from  the  latter  county  without  the  knowledge  of  the  mort- 
gagee. It  was  held,  that  whoever  purchased  from  the  mortgagor,  took 
the  property  with  constructive  notice  of  the  rights  of  the  mortgagee. 
Ibid.  507. 

4.  In  such  case  it  is  not  essential  to  the  right  of  recovery,  that  the 
mortgagee  should  show  that  other  property  embraced  in  the  mortgage, 
besides  that  in  respect  to  which  the  action  was  brought,  was  insufficient 
to  satisfy  the  mortgage  debt,  or  that  he  had  been  unable  to  reduce  such 
remaining  property  to  possession.    Ibid.  507. 
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TROVER.     Continued. 
Extent  op  recovery. 

5.  In  such  case.  Though  the  defendant  may  plead,  in  reduction  of 
the  mortgagee's  special  interest  in  the  property,  that  other  property 
was  embraced  in  the  mortgage,  which  the  mortgagee  has  reduced  to 
possession,  in  reduction  of  his  mortgage  debt,  the  extent  of  recovery  in 
such  case  being,  the  amount  of  the  mortgage  indebtedness.  Bailey  v. 
Godfrey  et  al.  507. 

VANDALIA,  CITY  OF. 
Op  elections  therein. 

For  town  officers.    See  ELECTIONS,  1,  2. 

VARIANCE. 
Between  allegations  and  proofs. 

Who  to  decide— court  or  jury.    See  PRACTICE,  11. 
Between  a  judgment  and  execution  docket. 

As  to  amount — effect  upon  title  derived  under  the  judgment.  See  EVI- 
DENCE, 22. 

VENDOR'S  LIEN.    See  LIEN,  4,  5,  6. 

VERDICT. 
May  be  put  in  form  by  the  court. 

1.  It  is  competent  for  the  court  to  give  proper  form  to  the  finding 
of  a  jury,  in  their  presence,  and  with  their  assent,  and  even  without 
such  assent.     Faulk  v.  Kellums,  189. 

Condemning  right  op  way. 

2.  Requisites  of  the  verdict.    See  RIGHT  OF  WAY,  8. 

VOID  AND  VOIDABLE. 
Establishment  op  a  highway. 

Where  the  order  omits  to  prescribe  the  width  of  the  road — not  a  nullity. 
See  HIGHWAYS,  4  to  7. 
Sale  of  homestead  under  execution. 
When  void.    See  HOMESTEAD,  1. 

WAIVER. 
Variance  between  allegations  and  proofs. 

Waiver  thereof  by  neglect  to  object  to  testimony       See  PRACTICE,  2. 
Waiver  of  rights  under  contract. 

Question  of  fact,  not  of  laio.    See  PRACTICE,  2. 
Waiver  of  vendor's  lien.    See  LIEN,  5. 
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WARRANTY. 
Covenant  of  warranty. 

Whether  it  runs  with  tlie  land.    See  COVENANTS  FOR  TITLE,  1. 

WATER  COURSES. 
Ownership  of  riparian  proprietors. 

1.  By  the  common  law,  a  water  course  which  is  not  navigable, 
belongs,  its  banks  and  bed,  to  the  riparian  proprietors.  Hubbard  v. 
Bell,  110. 

Water  courses  as  public  highways. 

2.  Bights  of  riparian  owners.  Merely  because  a  water  course  may, 
in  times  of  periodical  freshets,  for  a  few  days  or  weeks,  be  capable  of 
floating  mill  logs,  but  in  its  natural  state,  and  during  a  greater  portion 
of  the  year,  is  incapable  of  such  floatage,  the  stream  can  not  be  regarded 
as  a  highway  for  that  purpose  at  any  time.  The  bed  and  the  banks  of 
such  a  stream,  it  not  being  navigable,  belong  to  the  riparian  proprietors, 
and  are  wholly  and  absolutely  private,  and,  there  being  no  claim  of  pre- 
scription or  user,  not  subject  to  the  servitude  of  the  public  interest  in 
that  regard,  nor  to  be  considered  as  a  public  highway  by  water.    Ibid.  110. 

WITNESSES. 
Competency. 

1.  Under  the  act  of  1867,  relating  to  disqualification  by  interest,  the 
putative  father  of  an  illegitimate  child,  who  is  the  defendant  in  a  prose- 
cution for  bastardy,  is  a  competent  witness  in  his  own  behalf.  Freeman 
v.  The  People,  162. 

2.  A  bill  in  chancery  was  filed  against  an  infant,  for  the  purpose  of 
having  the  title  of  certain  land  which  had  become  vested  in  the  infant 
by  inheritance  from  his  father,  who  had  died,  declared  to  be  held  in  trust 
for  the  complainant,  on  the  allegation  that  the  land  was  purchased  and 
paid  for  by  complainant,  but  by  the  procurement  of  third  persons,  was 
conveyed  to  the  father  of  the  infant  defendant,  without  the  knowledge  or 
consent  of  the  grantee  or  of  the  complainant :  Held,  the  complainant 
was  not  a  competent  witness  in  his  own  behalf.  He  was  incompetent  at 
common  law,  and  was  not  within  any  of  the  exceptions  of  the  act  of  1867. 
Fischer  v.  Fischer,  231. 

Credibility. 

3.  By  whom  to  be  determined.  On  the  trial  of  a  party  indicted  for 
murder,  the  court  refused  to  instruct  the  jury,  on  the  request  of  the 
prisoner,  that  they  would  not  be  warranted  in  disregarding  the  state- 
ments of  certain  witnesses,  unless  their  testimony  had  been  successfully 
impeached,  and  properly  so,  as  it  was  for  the  jury  to  determine,  in  view 
of  all  the  facts  and  circumstances,  the  degree  of  weight  to  be  given  to  the 
testimony  of  each  witness.    Martin  et  al.  v.  The  People,  225. 
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WITNESSES.     Credibility.     Continued. 

4.  A  court  can  hardly  err  in  refusing  to  give  any  instruction  which 
seems  designed  to  influence  a  jury  as  to  the  credit  to  be  given  to  par- 
ticular witnesses.     Martin  et  al.  v.  The  People,  225. 

5.  An  instruction  which  informed  a  jury,  that  if  they  believed,  from 
the  evidence,  that  the  testimony  of  a  witness  had  been  successfully 
impeached  in  its  material  parts,  they  should  disregard  it  altogether,  was 
held  to  be  erroneous;  for  although  a  witness  may  be  impeached,  yet  if 
he  is  corroborated  by  other  witnesses,  or  by  the  circumstances  in  evi- 
dence, the  jury  can  not  reject  his  testimony.     Huddle  v.  Martin  et  al.  258. 

WRIT  OF  ERROR.      See  APPEALS  AND  WRITS  OF  ERROR. 


Note.— In  Bailey  v.  Godfrey  et  al.  507,  it  appeared  that  the  mortgage  was  given 
upon  five  hundred  and  seventy-five  fine  wool  sheep  with  the  wool ;  was  dated 
twenty-sixth  April,  1869,  to  secure  a  debt  payable  in  August  and  October  thereaf- 
ter, and  gave  the  mortgagor  the  right  to  retain  the  possession  and  use  of  the  prop- 
erty until  the  day  of  payment,  but  with  the  proviso  set  forth  in  the  statement  of 
the  case.  The  wool  was  cut  by  the  mortgagor  while  the  sheep  were  in  his  posses- 
sion, and  taken  into  another  county  and  sold  to  defendants,  without  notice.  The 
dissent  of  the  Justices  dissenting  from  the  opinion  of  the  majority  of  the  Court 
was  based  upon  these  facts,  and  not  upon  any  question  discussed  in  the  opinion. 
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